
CIVIL RIGHTS

conscious means."'" Only Judge Coleman dissented," while the re-
maining four judges concurred specially, expressing some concern
about the imposition of racial quota systems." Whether the "affirm-
ative hiring relief" mandated by the opinion reflects ground break-
ing by the Circuit as viewed by Judge Clark, or is simply a logical
continuum as viewed by Judges Brown and Wisdom is not as signifi-
cant as the fact that 10 of the 15 active sitting judges are committed
to employing race-conscious relief to remedy past discrimination;
further, it is obvious that such race-conscious relief will not be lim-
ited to instances of employment discrimination.

Of equal importance, it seems to me, is the moderate expression
of disagreement arising from the Morrow decision. Such absence of
disagreement is a far cry from the deep, sometimes rancorous, divi-
sions on the Circuit during the civil rights crunch of the early 1960's.
In those tumultuous times one member of the Fifth Circuit sug-
gested that Chief Judge Tuttle was stacking the panels in civil
rights cases to favor Negro litigants, 3 and the Circuit was frequently
confronted with district judges reluctant to enforce desegregation.' 4

From an outsider's viewpoint these battles seem to have subsided,
and whatever fundamental disagreements may remain among the
members of the federal judiciary of the South, we seem assured of
an activist federal judiciary firmly committed in Judge Wisdom's
words to "fulfilling the historic mission of federal courts."' 5

Survey

I. Education
A. Students' Rights

1. Substantive Rights
2. Procedural Rights

B. Desegregation
1. State Aid to Segregated Private Schools

10. Id.
11. Id. at 1061.
12. Id.
13. Armstrong v. Board of Educ., 323 F.2d 333, 352 (5th Cir., 1963) (Cameron, J.,

dissenting).
14. See FINGERHOOD, The Fifth Circuit Court of Appeals, in SOUTHERN JUSTICE 214

(1965); Comment, Judicial Performance in the Fifth Circuit, 73 YALE L.J. 90 (1963).
15. Address by Judge John Minor Wisdom, A Southern Judge Looks at Civil Rights,

42 F.R.D. 453, 461 (1966).
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2. Busing
C. Teachers' Rights

II. Employment Discrimination
A. Quotas

1. Hiring
2. Promotion

B. Class-Wide Back-Pay
1. Persons Entitled to an Award
2. Defenses
3. Burden of Proof
4. Back-Pay Period
5. Methods of Computation
6. Amount to be Awarded

C. Attorney's Fees
Ill. Due Process

A. Constitutional Right to Treatment
C. Pre-Judgment Creditor Remedies
C. Pre-Judgement Creditor Remedies
D. Racial Discrimination in Jury Selection
E. Procedural Rights

IV. First Amendment
V. Prisoners' Rights

A. Section 1983
1. Suit for Damages
2. Stating a Cause of Action

B. Procedural Due Process
C. Equal Protection
D. Prisoner Compensation
E. Sentence Credits
F. Attorney's Fees

IV. Right to be Free from Illegal Electronic Surveillance

An individual's "civil rights" include personal liberties and
freedom from unlawful discriminatory treatment. These rights are
guaranteed under our Constitution and statutes. While courts pro-
vide forums to redress the deprivation of civil rights, they often are
also called upon to develop new rights. The Fifth Circuit has been
a leader in the developing area of civil rights. During the survey
period the court continued to refine and enforce rights previously
articulated, while recognizing new rights in areas such as mental
health, school discipline, and employment discrimination.
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I. EDUCATION

The field of public education remains a fertile source of litiga-
tion in the Fifth Circuit. In the past the bulk of the significant
education decisions have concerned public school desegregation.
Now that the battle for desegregation largely has been completed,
the court's attention has focused on the constitutional rights of stu-
dents and teachers. During the survey period desegregation was not
ignored, however, for the court took a strong stand against state aid
to segregated private schools and also dealt with the very real prob-
lem of black teacher displacement during the process of desegrega-
tion. Potentially, the more far-reaching decisions during the survey
period, however, concerned the substantive constitutional rights of
students.

A. Students' Rights

Prior to 1961 there were few court decisions recognizing any
constitutional rights for students in public schools.' In 1961 the
Fifth Circuit in the landmark case of Dixon v. Alabama State Board
of Education' held that the due process clause of the fourteenth
amendment requires a state to provide procedural safeguards before
expelling a student for disciplinary reasons.3 Since Dixon the courts
have been substantially more active in the field of student rights.4

Decisions recognizing procedural due process rights generally have
outnumbered those recognizing substantive rights.5 During the sur-
vey period the Fifth Circuit twice, however, heard cases that in-
volved the substantive rights of students.

1. Substantive Rights

In St. Ann v. Palisi6 the Fifth Circuit became the first federal
court of appeals to hold that students have a substantive constitu-
tional right to be free from punishment in the absence of personal

1. See Buss, Procedural Due Process for School Discipline: Probing the Constitutional
Outline, 119 U. PA. L. REv. 545, 552 (1971).

2. 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961).
3. Id. Specifically, the court in Dixon held that due process requires notice and some

opportunity for a hearing before a student at a tax-supported college is expelled for miscon-
duct. Id.

4. See, e.g., Developments in the Law - Academic Freedom, 81 HAuv. L. REV. 1045, 1134
(1968).

5. See Note, 2 J. LAw & ED. 491, 499 (1973). The reason for the majority of the decisions
being grounded upon procedural due process theories is the rise of compulsory education laws,
statutory authorization of student discipline, and the resulting presence of state action. Id.

6. 495 F.2d 423 (5th Cir. June,1974).

1975]



TEXAS TECH LAW REVIEW

guilt. The plaintiff, a mother of minor school children, brought a
section 19837 action against school officials for injunctive relief and
damages following the suspension of her children from public
school.8 School officials, pursuant to a school board regulation, sus-
pended the children because the mother allegedly struck an assist-
ant principal.' The mother stated in her complaint that the chil-
dren's constitutional rights had been violated. Dismissing the com-
plaint, the district court ruled that the regulation authorizing the
suspension did not violate any substantive rights of the children.'"
On appeal the Fifth Circuit held that the regulation violated the
children's right to be free from punishment in the absence of per-
sonal guilt; the decision of the lower court accordingly was reversed,
and the case was remanded."

Judge Gewin reasoned that the due process clause of the four-
teenth amendment protects fundamental concepts of justice from
state encroachment. 2 The court noted that substantive due process
rights are not limited to only those liberties specifically enumerated
in the Bill of Rights. It then found that the right to be free from
punishment in the absence of personal guilt is a fundamental con-
cept of justice and thus protected by the fourteenth amendment.'"
The court's reasoning found support in United States Supreme
Court cases holding that punishment must be based on an individ-
ual's acts or omissions, not on his status 4 or political association. 5

Once this freedom was recognized as fundamental, a heavy burden

7. 42 U.S.C. § 1983 (1970) provides:
Every person who, under color of any statute, ordinance, regulation, custom, or
usuage of any State or Territory, subjects or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.

8. St. Ann v. Palisi, 495 F.2d 423, 424 (5th Cir. June,1974).
9. Id. Orleans Parish School Bd. Regulation XIX provided:
Should the principal or teacher be called to account or be reproved in an offensive
manner. . . by a parent or guardian, the child or ward of such parent or guardian
shall, by reason of such conduct, be liable to suspension or other punishment.

Id.
10. 495 F.2d at 425.
11. Id. at 429.
12. Id. at 425.
13. Id.
14. Robinson v. California, 370 U.S. 660 (1962) (status of drug addiction cannot serve

as grounds for a criminal offense).
15. Scales v. United States, 367 U.S. 203 (1961) (mere membership in subversive organ-

ization did not serve as grounds for a criminal conviction).
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was placed on the school board to justify the regulation.'"
School officials attempted to justify the regulation as necessary

to facilitate discipline and decorum in the schools. 7 The court rea-
soned, however, that this goal could be achieved without infringing
upon the students' constitutional rights. 8 Thus no compelling gov-
ernmental interest was shown,19 and the encroachment upon the
students' constitutional rights could not be sustained.20

The court's decision of Ingraham v. Wright 2' is also significant
in the area of students' substantive rights. For the first time the
Fifth Circuit has extended the eighth amendment prohibition of
cruel and unusual punishment to an educational setting. In
Ingraham parents of junior high students brought a section 1983
action against the Superintendent of Schools of the Dade County
School System and the principal and vice-principals of Drew Junior
High School. The relief sought was damages and an injunction
against the use of corporal punishment in the Dade County school
system.22 A Florida statute authorized corporal punishment of stu-
dents. 3 As administered in the Dade County schools, the corporal

16. St. Ann v. Palisi, 495 F.2d 423, 425 (5th Cir. June, 1974).
17. Id. at 427, 428. The school officials argued that children tend to ridicule a teacher

or principal who has been insulted or attacked by a parent. Therefore, the officials reasoned
that classroom order could not be maintained unless the children of the "offending" parent
were removed from class. Id.

18. Id. at 428. Alternative means of achieving discipline and decorum were found to

exist. Specifically, the court suggested that non-students could be controlled or excluded from

school property. If a non-student were to attack a school official, the non-student would be

subject to state civil and criminal penalties. News of the use of such remedies would reach
the students and deter undisciplined behavior. Id.

19. Id. The court further said that "even if the challenged regulation were only to be

tested against the 'mere rationality' standard its constitutionality would be a matter of
serious concern." Id.

20. Id.
21. 498 F.2d 248 (5th Cir. July,1974).
22. Id. at 250. The action for injunctive relief was filed as a class action. Defendants

contended that there was no federal court jurisdiction on the class action because the Dade
County School Board and the Superintendent in their official capacities were not "persons"
within the meaning of 42 U.S.C. § 1983 (1970). Defendants relied on City of Kenosha v.

Bruno, 412 U.S. 507 (1973) in which the Supreme Court held municipalities are not "persons"
within the meaning of section 1983. The Fifth Circuit found the defendants reliance on City

of Kenosha to be misplaced because the plaintiffs had sued the Superintendent in his individ-
ual capacity as well as his official capacity. 498 F.2d at 252. "It is clear that the school

superintendent, sued as an individual, is a 'person' within the meaning of § 1983." Id.; accord,
Sterzing v. Fort Bend Independent School Dist., 496 F.2d 92 (5th Cir. June,1974); Harkless
v. Sweeny Independent School Dist., 427 F.2d 319 (5th Cir. 1970), cert. denied, 400 U.S. 991

(1971).
23. 498 F.2d at 254. The statute provides that a teacher "shall not inflict corporal

punishment before consulting the principal or teacher in charge of the school. FLA.
STAT. § 232.27 (1969).
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punishment consisted primarily of "paddling."24 The plaintiffs al-
leged that the use of paddling in Drew Junior High School caused
physical injury to their children and violated their children's consti-
tutional rights.2 The evidence established that some students had
been so severely paddled that medical treatment was required. The
evidence further established that paddling was employed frequently
and often not in accordance with school board regulations." In dis-
missing the suit the district court concluded that a jury lawfully
could not find that the plaintiffs' children sustained a deprivation
of any constitutional rights. 7 On appeal the Fifth Circuit reversed
and remanded; the court held that corporal punishment as prac-
ticed at Drew Junior High School violated the eighth amendment
prohibition of cruel and unusual punishment.28

The Fifth Circuit, in an opinion written by Judge Rives, re-
jected the distinction drawn by some cases that the eighth amend-
ment applies only to punishment for criminal behavior.29 Rather,
the court characterized corporal punishment of students as "pun-
ishment" in every sense of the word. ° Judge Rives noted that it
would be surprising if the eighth amendment protected criminals
but not students.' The court, therefore, followed the Seventh Cir-
cuit by including the corporal punishment of students in public
schools within the scope of eighth amendment standards.32

Corporal punishment of students, however, was not found to be
unconstitutional per se.Y1 Judge Rives emphasized that though the
eighth amendment generally must take its meaning from "evolving
standards," it is significant that the use of corporal punishment in
public schools is widespread.34 Therefore, Judge Rives said, "we
would be loath to suggest that at this time corporal punishment is

24. 498 F.2d at 255. "Paddling" was defined as the striking of a student, usually on the
buttocks, with a flat wooden instrument. Id.

25. Id. at 250-51.
26. Id. at 254-59.
27. Id. at 251.
28. Id. at 266.
29. Id. at 259-60 n.20.
30. Id.
31. Id.
32. See Nelson v. Heyne, 491 F.2d 352 (7th Cir.), cert. denied, 417 U.S. 976 (1974). The

Seventh Circuit held that corporal punishment as applied at an Indiana correctional institute
for boys violated the eighth amendment. The institute also engaged in academics and educa-
tion of the boys; thus, the Seventh Circuit intimated that the eighth amendment applies to
an educational setting. Id. at 354-57.

33. 498 F.2d at 260.
34. Id. For a discussion of the history and use of corporal punishment, see generally

Comment, Birch rod, Due Process and the Disciplinarian, 26 ARK. L. REv. 365 (1972).
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unacceptable to contemporary society or that it is abhored by popu-
lar sentiment."35 The specific regulation authorizing corporal pun-
ishment in the Dade County schools was upheld as constitutional
because it actually authorized only moderate punishment.3 1

Although the specific regulation in Ingraham was upheld, the
court had to decide whether corporal punishment, as practiced in
the school system, violated the eighth amendment. The district
court felt that a violation could be shown only by evidence sufficient
to prove the use of cruel and unusual punishment throughout the
entire school system. 37 Rejecting this view, Judge Rives said that a
violation of the eighth amendment can occur in a single school
within the system. 3 The court concluded that the pattern of punish-
ment administered at Drew Junior High School by the defendant
principal and vice-principals violated the eighth amendment rights
of the plaintiffs' children, because a significant risk of injury existed
and less dangerous methods of discipline were available.39

It is important to note that the court's holding in Ingraham is
a narrow one. First, corporal punishment was not found unconstitu-
tional per se. Second, the use of corporal punishment in the Dade
County school system was not found unconstitutional, except as
practiced at Drew Junior High School. Third, the use of corporal
punishment was not enjoined. Certainly the degree of physical
abuse that existed in Ingraham is rare. Whether less severe corporal
punishment will be declared cruel and unusual remains an open
question. Ingraham would seem to serve only as the outer limit of
unconstitutional corporal punishment.

St. Ann and Ingraham illustrate the Fifth Circuit's willingness
to recognize substantive constitutional rights for students at public
schools. The two cases are in the tradition of Tinker v. Des Moines
Community School District,'" which extended first amendment
rights to students. Since Tinker, however, lower courts generally
have been unwilling to extend to the school setting substantive con-
stitutional rights beyond those in the first amendment.' St. Ann

35. 498 F.2d at 260.
36. Id. at 261.
37. Id. at 262.
38. Id.
39. Id. at 264. ("Taking into consideration the age of the individuals, the nature of the

misconduct involved, the risk of physical and psychological damage, and the availability of
alternate disciplinary measures, we conclude that the system of punishment at Drew was
,excessive' in the constitutional sense.")

40. 393 U.S. 503 (1969).
41. See Wright, The Constitution on the Campus, 22 VAND. L. REV. 1027 (1969). For

an argument that the fourth amendment prohibition of unreasonable search and seizure
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and Ingraham should serve as precedent for recognition of other
constitutional rights for students.

2. Procedural Rights

In contrast to the reluctance of the courts to find violations of
substantive rights is their apparent willingness to provide proce-
dural safeguards for students facing disciplinary proceedings." In
Dixon v. Alabama State Board of Education43 the Fifth Circuit was
the first circuit to extend procedural due process safeguards to the
area of student discipline. Judge Rives reasoned that even if attend-
ing a public college is merely a privilege and not a right,44 "the state
cannot condition the granting of even a privilege upon the renuncia-
tion of the constitutional right to procedural due process." '45 The
court in Dixon prohibited the ex parte expulsion of students from a
state college by requiring that the student be given notice and an
opportunity for a hearing prior to the expulsion.4" Since Dixon the
courts have been faced with determining the scope of due process
requirements.47 Specifically, they have struggled with the questions
of whether more than notice and a hearing are required, and
whether procedural safeguards should be extended to less severe
disciplinary actions.48

The Fifth Circuit has adopted the view that the degree of proce-
dural due process to be afforded a student varies with the serious-
ness of the punishment to be imposed. 9 The court's decision this
term in Lee v. Macon County Board of Education" illustrates this
view. A mother brought suit claiming her daughters had been ex-
pelled from school without due process of law. Evidence indicated
that the school board's expulsion of the girls was based solely on the
principal's recommendation, without independent consideration by
the board.5' The court held that such action violated due process.'

applies to the public school setting see Frels, Search And Seizure In The Public Schools, 11
Hous. L. REv. 876 (1974).

42. See Note, 2 J. LAw & ED. 491, 499 (1973).
43. 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961).
44. Id. at 156.
45. Id.
46. Id. at 159.
47. For a discussion of additional procedural safeguards beyond merely notice and a

hearing which have been required in various cases see Buss, Procedural Due Process For
School Discipline: Probing the Constitutional Outline, 119 U. PA. L. REv. 545, 589-630 (1971).

48. Id.
49. See Pervis v. LeMarque Independent School Dist., 466 F.2d 1054, 1057 (5th Cir.

1972).
50. 490 F.2d 458 (5th Cir. Mar.,1974).
51. Id. at 459.
52. Id. at 460.
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Judge Godbold said that when a serious penalty is at stake, a school
board must provide a higher degree of due process than when the
student faces only a minor sanction.53 It is significant that the pun-
ishment recommended by the principal was expulsion, the most
severe of all disciplinary measures. Had the principal merely sug-
gested a one day suspension and the board, without independent
consideration, adopted that punishment, it is questionable whether
the court would have found a due process violation. 4

After the conclusion of this survey period the United States
Supreme Court in Goss v. Lopez5 handed down a landmark decision
in the area of student discipline and student rights. The Supreme
Court, for the first time, held that students facing suspension from
public school have a property interest in their education protected
by the due process clause of the fourteenth amendment. 5 The Court
further held that due process requires notice and a hearing in
connection with the suspension.57 The Goss decision goes beyond
Dixon by holding that students have a property interest in their
education protected by the fourteenth amendment. The theory un-
derlying Dixon was that "whenever a governmental body acts so as
to injure an individual, the Constitution requires that the act be
consonant with due process."58 Goss firmly establishes that the due
process clause does apply to students at public schools. Goss also
may be taken as establishing the principle that notice and a hearing
must be afforded a student facing punishments less severe than
expulsion. 59 Thus the present Fifth Circuit position that the degree

53. Id.
54. See, e.g., Murray v. West Baton Rouge Parish School Bd., 472 F.2d 438 (5th Cir.

1973) (prior notice and a hearing not required for suspensions lasting an unspecified short
period of time). But see Goss v. Lopez, 95 S.Ct. 729 (1975). For a collection of Fifth Circuit
as well as other cases dealing with short term suspension and procedural due process see
Flygare, Short- Term Student Suspensions and the Requirements of Due Process, 3 J. LAW &
ED. 529 (1974).

55. 95 S.Ct. 729 (1975).
56. Id. at 736. The Supreme Court reasoned that Ohio had created the students'

property interest in education by enacting laws providing for free education and compulsory
attendance. Therefore, the court said, "Having chosen to extend the right of an education to
people of appellee's class generally, Ohio may not withdraw that right on grounds of miscon-
duct absent fundamentally fair procedures .. " Id.

57. Id. at 740. The court suggested that normally the notice and hearing should be prior
to the suspension, but that in some cases, as where there is a continuing threat of disruption
of the academic process, the notice and hearing may be subsequent to the suspension. Id. at
741.

58. Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 155 (5th Cir.), cert. denied,
368 U.S. 930 (1961).

59. Goss dealt specifically with a suspension for not more than 10 days. Whether or not
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of due process varies with the type of disciplinary action might well
be altered by Goss.

Beginning with Dixon the Fifth Circuit has been the leader in
providing procedural due process safeguards for students, and Goss
will undoubtedly aid the circuit in providing an even higher degree
of procedural due process. This term, without the benefit of Goss,
the court in Ingraham v. Wright 0 suggested detailed procedural
safeguards to be followed prior to administering corporal punish-
ment. Citing St. Ann for the principle that a student must know and
understand the rule under which he is being punished, the court in
Ingraham said a student should be told precisely what he did to
justify punishment." If the student concedes he engaged in miscon-
duct, the school officials may determine corporal punishment is
appropriate."2 If a student concedes he engaged in certain conduct,
but claims he did not know it was prohibited, an inquiry should be
made to determine whether the student should have known of the
prohibition. 3 Judge Rives suggested the school publish rules of con-
duct to put students on proper notice. 4 Finally, if the student denies
any wrongdoing, school officials should make sufficient inquiries to
insure the student is guilty beyond a reasonable doubt." Although
the court labeled the guidelines merely suggestions6 and, therefore,
dicta, the court is clearly committed to providing due process to
students.

B. Desegregation

1. State Aid to Segregated Private Schools

Public school desegregation continues to generate a substantial
amount of litigation in the Fifth Circuit.67 Successful desegregation
of public schools, however, is becoming a reality in the circuit. This
success has been accompanied by an increase in the number of
segregated private schools. In recent years commentators have ques-

the court's rationale will apply to less severe types of punishments, such as corporal punish-
ment, remains open for debate.

60. 498 F.2d 248, 268 (5th Cir. July,1974).
61. Id.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id.
67. For a discussion of recent developments in the school desegregation field on the

national level see Smedley, Developments in the Law of School Desegregation, 26 VAND. L.
REV. 405 (1973).
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tioned the permissible extent of state involvement with these pri-
vate schools." This term the Fifth Circuit, upon rehearing en banc
United States v. Mississippi,69 took a strong stand against state aid
to segregated private schools.

In United States v. Mississippi the Smith County, Mississippi
Board of Supervisors in 1968 leased a vacant public school building
to a local civic organization." In 1970 with the Smith County public
schools under a desegregation order, local residents formed a segre-
gated private school. The civic organization agreed to sublease the
school building to the new private school.' The Justice Department
brought suit to void the lease between the civic organization and the
private school. The Justice Department alleged that the sublease
impeded the effectiveness of the desegregation order.7 2 The district
court voided the lease to the civic organization as well as to the
sublessee. On appeal an original panel of the Fifth Circuit reversed;
rather than void the lease and sublease, the panel required the
private school to admit students without regard to their race.7"

The inadequacy of the relief granted by the original panel is
apparent. Although recognizing that the lease arrangement imper-
missibly involved the state in racial discrimination, the panel's
holding did little to end that involvement. It is doubtful that the
panel's remedy would have desegregated the private school. Few, if
any, black children would have been able financially to attend the
"desegregated" private school. Thus, the state, in effect, was pro-
viding a facility to a private school which in reality would be segre-
gated.

On rehearing en banc, the court, in an opinion written by Judge
Gewin, relied on prior Fifth Circuit decisions expressing the funda-
mental principle that "the state cannot provide a means for the
establishment, facilitation, encouragement, or continuation of a pri-
vate segregated school."74 Judge Gewin emphasized that the actual
result of the state activity, rather than the motivation, is the over-
riding consideration on the question of state involvement.75 The
court announced that a lease or sale will be voided when the state

68. See, e.g., Note, 26 V~AD. L. REV. 587 (1973).
69. 499 F.2d 425 (5th Cir. Aug.,1974) (en banc).
70. Id. at 428.
71. Id. at 429.
72. Id.
73. United States v. Mississippi, 476 F.2d 949 (5th Cir. 1973), aff'd in part on rehearing

en banc, 499 F.2d 425 (5th Cir. Aug,1974).
74. United States v. Mississippi, 499 F.2d 425, 432 (5th Cir. Aug.,1974) (en banc).
75. Id. at 434.
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is aware that the property will be used by a segregated private
school, or when the lease or sale actually interferes with the desegre-
gation of the public school system."

Judge Gewin saw fit to distinguish the case at hand from
McNeal v. Tate County School District." The circuit in Tate had
refused to void a sale of public school property to a segregated
private school.7" Rather, the court directed the private school to
admit applicants on a nonracially discriminatory basis." Tate was
distinguished because there was no finding that the existence of the
private school interfered with the district court's attempts to deseg-
regate the local school district." Judge Gewin noted that in the
present case the district court had found an interference with its
existing desegregation order.8' Thus, reliance on Tate by the original
panel was misplaced. The original panel's decision was reversed,
and the sublease between the civic organization and the private
school voided. The lease between the Board of Supervisors and the
civic organization was not voided, however, because there was no
finding that it interfered with the district court's desegregation
order.

83

The United States v. Mississippi decision is welcome because
it clearly defines the court's position on state aid to segregated
private schools. Any state aid will be impermissible if the state
knows the private school is segregated or if the aid in any way will
interfere with court-ordered desegregation. The decision narrowly
limits the Tate remedy to those situations in which a state unknow-
ingly aids a segregated private school without impeding court-
ordered desegregation. The Tate remedy seeks to enjoin the discrim-
ination itself of the private school, whereas United States v. Missis-
sippi seeks to enjoin the state aid. Thus, the decision shifts the
emphasis of the court from the discrimination of the private school
to the state assistance in that discrimination. Because the evil is
state aid to private racial discrimination, the United States v. Mis-
sissippi remedy appears to be more appropriate.

76. Id. at 432.
77. 460 F.2d 568 (5th Cir. 1972), cert. denied, 413 U.S. 922 (1973). In Tate, school

authorities in "good faith" sold property to an individual who was secretly acting on behalf
of a segregated private school.

78. Id. at 574.
79. Id.
80. United States v. Mississippi, 499 F.2d 425, 432 (5th Cir. Aug., 1974) (en banc).
81. Id.
82. Id. at 438.
83. Id.
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2. Busing

The Fifth Circuit's achievements in school desegregation might
best be attributed to the court's continued use of "busing" as a tool
to achieve desegregation. Because the use of busing has been so
effective, it remains controversial in the circuit. This term two sig-
nificant cases concerning the use of busing were decided.

Busing as a tool to achieve school desegregation can be traced
to the Fifth Circuit's 1967 decision of United States v. Jefferson
County Board of Education." The United States Supreme Court
decision of Swann v. Charlotte-Mecklenburg Board of Education8

1

resolved any doubts as to the constitutionality of busing. The Su-
preme Court in Swann held that a federal district court can require
local, school authorities to utilize bus transportation as a tool for
achieving school desegregation. 86 Since Swann the Fifth Circuit has
insisted that school boards implement busing where necessary to
attain a unitary system. 87

This past term in the case of Darville v. Dade County School
Board 8 the question presented was whether a local school board
may implement a pupil assignment plan, which required busing, to
preserve a unitary school system. The parents challenging the plan
argued that the school board lacked authority to institute busing to
maintain racial balance after the school system had achieved a
unitary status. 89 The parents, appellants, based their argument on
section 806 of Title VIII of the Education Amendments of 1972,90
which provides that section 407(a) of the Civil Rights Act of 19641,

84. 380 F.2d 385 (5th Cir. 1967). In Jefferson County the court said that local school
authorities have an affirmative duty to bring about an integrated school system; in fulfilling
this duty it is not sufficient merely to offer black students the opportunity to attend otherwise
all-white schools. Id. at 389. It soon became clear that often busing would be the only means
of satisfying the affirmative duty imposed on school authorities by the Jefferson County
decision.

85. 402 U.S. 1 (1971).
86. Id. at 30, 31.
87. See Rindskopf, Civil Rights, 1973 Fifth Circuit Survey, 24 MERCER L. REv. 745, 756

(1973).
88. 497 F.2d 1002 (5th Cir. July,1974).
89. Id. at 1004.
90. 20 U.S.C.A. § 1656 (1974) provides in part:
The proviso of section 407(a) of the Civil Rights Act of 1964 . . . shall apply to all
public school pupils and to every public school system, public school and public
school board, as defined by Title IV, under all circumstances and conditions. ...

91. 42 U.S.C. § 2000c-6(a) (1970) provides in part:
[N]othing herein shall empower any official or court of the United States to issue
any order seeking to achieve a racial balance in any school by requiring the trans-
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shall apply to all public school systems. Section 407(a) generally has
been interpreted as restricting the power of federal courts to require
reassignments of students to maintain a racial balance in a pre-
viously established unitary system.2 The appellants reasoned that
section 806 thus extended the section 407(a) restrictions on busing
to actions by local school boards.13

The Fifth Circuit rejected the parents' interpretation of section
806. Chief Judge Brown stated that a proper reading of section 806
demonstrates that, "its purpose was to ensure that the prohibitions
found in section 407(a) be applied throughout the entire United
States to all public school pupils and to every public school system,
public school and public school board."94 Chief Judge Brown further
stated that section 806 must be read as applying only to federal
officials and agencies.

Thus, in the Fifth Circuit the prohibitive language of section
407(a) only forbids a federal court or agency from requiring the
reassignment and transportation of students to achieve a better
racial balance in school systems that have already attained a uni-
tary status. The provision does not apply to voluntary actions by
local school boards, because the enactment of section 806 did not
extend section 407(a) to local school boards. Therefore, a local
school board does have the authority to initiate voluntarily pupil
assignment plans requiring busing even after a unitary system has
been attained.

The other significant busing case before the Fifth Circuit this
past term was Quarles v. Oxford Municipal School District.9" A
court-ordered desegregation plan had been implemented by the
Oxford, Mississippi, school district. Despite the absence of court-
ordered busing the school system had achieved a unitary status. 7

portation of pupils or students from one school to another or one school district to
another in order to achieve such racial balance ...

92. Prior to the enactment of Title VIII of the Education Amendments of 1972, the
United States Supreme Court in McDaniel v. Barresi, 402 U.S. 39 (1971) held that the
prohibition in section 407(a) did not apply to local school boards. The Supreme Court in
Swann also stated:

The proviso in § 2000c-6 is in terms designed to foreclose any interpretation of the
Act as expanding the existing powers of federal courts to enforce the Equal Protec-
tion Clause. (emphasis original)

Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 17 (1971).
93. Darville v. Dade County School Bd., 497 F.2d 1002, 1004, 1005 (5th Cir. July, 1974).
94. Id. at 1005. The court supported its reading of section 806 by relying on the legisla-

tive history of the provision. Id. at 1005 n.8.
95. Id. at 1005.
96. 487 F.2d 824 (5th Cir. Nov.,1973) (per curiam).
97. Id. at 825.
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The desegregation plan reassigned students to different schools, and
many of the students upon reassignment lived beyond walking dist-
ance of their new schools. Although bus transportation was avail-
able, school finances were not sufficient for the district to provide
free school busing. The bus fare was a financial burden on members
of both races. 8

The plaintiffs brought suit to have the desegregation order
modified to include free busing.9 The court found that when viewed
in its entirety, the transportation burden on students had not been
increased by the desegregation order."°° Although some students
were farther away from their new schools, others were closer. View-
ing the issue in terms of "whether a desegregation order must in-
clude free busing to fill a transportation need that is not related to
either segregation or to the court's order dismantling segregation,"
the court held free busing was not required.'' In a per curiam opin-
ion the court reasoned that free transportation is required only to
offset a significant increase in travel requirements that fall on one
race as a result of the desegregation order.'"' In the Oxford program
the burden was shared by both races. Further, no nexus was found
between the transportation problem and the desegregation order.
Without such a nexus the court felt it could not order free busing.'"3

C. Teachers' Rights

This term the Fifth Circuit decided several cases involving the
rights of teachers and educational administrators.' °4 Particularly
significant decisions concerned black teacher displacement follow-
ing unitization of formerly segregated school systems.

Any discussion of the problem of black teacher displacement in

98. Id. at 826.
99. Id. at 825.
100. Id. at 827.
101. Id. at 826, 827.
102. Id.
103. Id. at 827.
104. The bulk of the cases in this area concerned the procedural due process rights of

both tenured and nontenured teachers whose contracts were not renewed. See, e.g., Collins
v. Wolfson, 498 F.2d 1100 (5th Cir. Aug.,1974); Bradford v. Tarrant County Junior College
Dist., 492 F.2d 133 (5th Cir. Apr.,1974); Robinson v. Jefferson County Bd. of Educ., 485 F.2d
1381 (5th Cir. Oct.,1973). This line of cases, though numerous, produced no significant deci-
sions. The United States Supreme Court's decisions in Perry v. Sinderman, 408 U.S. 593
(1972) and Board of Regents v. Roth, 408 U.S. 564 (1972), have settled the law in this area.
In the tenured-nontenured cases before the Fifth Circuit this term, the court merely applied
the principles developed in Sinderman and Roth. For a complete discussion of Sinderman
and Roth see generally Griffis & Wilson, Constitutional Rights and Remedies in Non-Renewal
of a Public School Teacher's Employment Contract, 25 BAYLOR L. REV. 549 (1973).
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the circuit should begin with the court's 1969 decision of Singleton
v. Jackson Municipal Separate School District.'5 In Singleton the
Fifth Circuit formulated guidelines on the employment and dis-
missal of personnel by school administrators applicable when the
district is in the process of converting from a dual to a unitary school
system. During this period of conversion staff members working
directly with children and professional staff on the administrative
level must be hired, assigned, promoted, paid, demoted, dismissed,
or otherwise treated, without regard to race." 6 Unitization of the
school system often will necessitate a reduction in school personnel.
If a reduction is necessary, dismissal or demotion must be on the
basis of objective nondiscriminatory standards developed prior to
such reductions. 07 A vacancy may not be filled through recruitment
of a person of a race different from that of the person dismissed or
demoted until each displaced person who is qualified has been given
an opportunity to fill the vacancy."'

The Singleton guidelines, however, have not solved the problem
of black teacher displacement; they are interim measures to be
applied only during the transition from a dual to a unitary system.
After unitization has been completed, Singleton has no further ap-
plication.'"0 In addition the guidelines are not applicable to "just

105. 419 F.2d 1211 (5th Cir. 1969), cert. denied, 396 U.S. 1032 (1970). Actually Alexan-
der v. Holmes County Bd. of Educ., 396 U.S. 19 (1969) is the proper starting point. In
Alexander the Supreme Court rejected the doctrine of "deliberate speed" and required imme-
diate unitization of segregated school systems, even though litigation might be pending over
the desegregation order. Thus, Alexander set the stage for more rapid school desegregation
but the Supreme Court left to the lower federal courts the development of guidelines to be
followed while converting from dual school systems to unitary systems. Singleton was the
Fifth Circuit's response.

106. Singleton v. Jackson Municipal Separate School Dist., 419 F.2d 1211, 1218 (5th
Cir. 1969), cert. denied, 396 U.S. 1032 (1970). Singleton also requires that school personnel
must be assigned in such a method that the ratio of black to white personnel in each school
is substantially the same as such ratio is to personnel in the entire school system. Id.

107. Id. "Demotion" as used in Singleton includes any reassignment (1) under which
the staff member receives less pay or has less responsibility than under his previous assign-
ment, or (2) which requires a lesser degree of skill, or (3) under which the staff member is
asked to teach a subject or grade other than one for which he is certified or for which he has
reasonably current experience. Id.

108. Id.
109. In Thompson v. Madison County Bd. of Educ., 496 F.2d 682 (5th Cir. June,1974),

the Fifth Circuit attempted to clarify at what point unitization occurs so as to render
Singleton inapplicable. The court rejected the argument that a school system becomes a
unitary system the moment the desegregation order becomes effective. Rather, the court ruled
that Singleton is rendered inapplicable only when "full compliance" with the desegregation
order is achieved. The court recognized that full compliance is not precluded by the existence
of a small number of one-race schools still within the system. In Thompson 87 percent of the
black students were still attending all-black schools; hence, the court held the desegregation
order had not been fully complied with, and, therefore, Singleton was applicable. Id. at 690.
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cause" dismissals or demotions."10

Since Singleton district courts throughout the Circuit have
had to decide what constitutes a "just cause" dismissal or demo-
tion. The term was never defined in Singleton. During the survey
period the court in Thompson v. Madison County Board of Edu-
cation"' has clarified what actions by school personnel warrant "just
cause" dismissal or demotion. After first reaffirming the notion of
"just cause" dismissals, Judge Thornberry proceeded to define "just
cause" narrowly." 2 During the conversion from a dual to a unitary
system, "just cause" can not include a teacher's "lack of profes-
sional credentials, poor performance in the classroom, failure to
abide by school regulations, or other similar behavior.""' Discharges
for these reasons fall within Singleton and must be justified on the
basis of objective standards previously established by school author-
ities. Rather, "just cause" encompasses conduct that is repulsive to
"minimum standards of decency;" no pre-established objective cri-
teria are necessary to justify a discharge on this ground."4

This narrow definition of "just cause" for dismissals or demo-
tions during the Singleton transition period should assist in easing
the problem of black teacher displacement. 5 The court did not
define the phrase "minimum standards of decency" but indicated
the phrase includes honesty and integrity."' Infrequently, however,
will a teacher's conduct be so repulsive to minimum standards of
decency as to justify a dismissal for cause."'

II. EMPLOYMENT DISCRIMINATION

The right to earn a living free from discrimination unrelated to

110. Carter v. West Feliciana Parish School Bd., 432 F.2d 875 (5th Cir.), rev'd on other
grounds, 396 U.S. 290 (1970).

111. 496 F.2d 682 (5th Cir. June,1974).
112. Id. at 688.
113. Id.
114. Id.
115. For a discussion of the scope of the problem of black teacher displacement in the

South see Jefferson, School Desegregation and the Black Teacher: A Search For Effective
Remedies, 48 TUL. L. REv. 55 (1973).

116. Thompson v. Madison County Bd. of Educ., 496 F.2d 682,688 (5th Cir. June,1974).
117. It should be emphasized again that Singleton has no application after a unitary

system has been achieved. Thus, black teachers who are dismissed or demoted after unitiza-
tion has been completed must find other protections. Recently Title VII of the Civil Rights
Act of 1964 was amended to include educational institutions, 42 U.S.C. § 2000e-1 (Supp II,
1972); thus, unfair employment provisions of Title VII will offer protection to black teachers
after unitization has occurred.
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one's ability to perform is a fundamental right. ' Equal opportunity
laws seek to secure this right for all people in this country;"' most
prominent among these laws is Title VII of the Civil Rights Act of
1964.120 Title VII specifically prohibits discriminatory employment
practices based on race, color, religion, sex, or national origin. 2'
Recent amendments have broadened the scope of coverage of Title
VII;'22 today employment discrimination in most contexts is ille-
gal. 123

During the past term the Fifth Circuit handed down a series of
cases involving the remedies available to a victim of prohibited
employment practices under Title VII. Title VII provides the courts
with discretionary power to order whatever affirmative action they
deem appropriate to remedy an unlawful discriminatory employ-
ment practice. '2  The Fifth Circuit follows the "rightful place"
theory in interpreting the affirmative relief provision of Title VII.125

Under this theory the courts strive to restore the victim of employ-
ment discrimination to the position that he or she would have occu-
pied but for the unlawful activity. Until this survey period this
restoration was accomplished by injunctive relief and individual
damage awards in the form of back pay. Now, however, preferential
relief in the form of quota hiring and class-wide back pay will be
utilized in employment discrimination cases.1 2

1

118. Cooper, Introduction: Equal Employment Law Today, 5 COLUM. HUMAN RIGrs L.
REV. 263 (1973) [hereinafter cited as COOPER]-.

119. Id.
120. 42 U.S.C. § 2000 et seq. (1970), as amended, 42 U.S.C. § 2000 et seq. (Supp. II,

1972).
121. 42 U.S.C. § 2000e-2 (Supp.Il, 1972).
122. In 1972 the Act was amended to extend its coverage to state and local employers,

42 U.S.C. § 2000e (Supp.II, 1972), private employers and labor unions with 15 or more
employees or members, 42 U.S.C. § 2000e (Supp.Il, 1972), the federal government, 42 U.S.C.
§ 2000e-16 (Supp.Il, 1972), and educational institutions, 42 U.S.C. § 2000e-1 (Supp.Il, 1972).
See generally Mitchell, An Advocate's View of the 1972 Amendments to Title VII, 5 COLUM.
HUMAN RIGHTS L. REV. 311 (1973).

123. COOPER, supra note 118, at 264.
124. 42 U.S.C. § 2000e-5(g) (1970). Although 42 U.S.C. § 2000e-2(j) (1970) prohibits

employers, who are subject to the Act, from giving preferential treatment to an individual
because of his or her race and sex, the courts uniformly have held that this provision does
not preclude judicial imposition of preferential relief to remedy current effects of past dis-
criminatory employment practices. E.g., Local 189, United Papermakers v. United States,
416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919 (1970).

125. Local 189, United Papermakers v. United States, 416 F.2d 980 (5th Cir. 1969), cert.
denied, 397 U.S. 919 (1970). The other available interpretations of Title VII remedial provi-
sions are the "status quo" and "freedom now" theories. See generally Note, 80 HARv. L. REV.
1260 (1967).

126. See text accompanying notes 127-142 infra.
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A. Quotas

1. Hiring

Over constitutional objections the Fifth Circuit approved the
use of judicially imposed quota hiring127 to remedy Title VII viola-
tions by two public employers who had reputations for discrimina-
tory hiring. In Morrow v. Crisler12

1 the plaintiff sought to enjoin the
use of certain written tests as a criteria for employment with the
Mississippi Highway Patrol. Additionally, the plaintiff sought im-
position of quota relief. The district court found that the use of the
tests violated Title VII because black applicants scored lower than
white applicants. 2  The district court, however, declined to enjoin

127. The use of numerical relief to remedy types of unlawful discrimination is not new
to this Circuit, or the law generally. As Chief Judge Brown observed in his concurring opin-
ion in Morrow v. Crisler, 491 F.2d 1053 (5th Cir. Mar.,1974) (en banc), courts for years have
employed numerical relief in nonemployment cases. In this circuit alone numerical relief has
been granted in school desegregation, jury selection, and labor cases. The extension of this
remedy to employment cases, however, is a recent development in the law.

The use of numerical relief in employment cases is the product of an evolutionary pro-
cess. Prior to the enactment of Title VII of the Civil Rights Act of 1964, courts approved
federal legislation which used racial goals and timetables in employment through affirmative
action plans imposed upon government contractors. See generally Nash, Affirmative Action
Under Executive Order 11,246, 46 N.Y.U.L.REv. 225 (1971). Next, Congress enacted Title VII,
which expressly authorizes the courts to order such affirmative relief as they deem appropri-
ate to eradicate the effects of employment discrimination. 42 U.S.C. § 2000e-5(g) (Supp.II,
1972). Finally, the courts held that the antipreferential language in section 703(j) of Title VII
does not affect judicial imposition of preferential relief to remedy violations of the Act. E.g.,
Local 189, United Papermakers v. United States, 416 F.2d 980 (5th Cir. 1969), cert. denied,
397 U.S. 919 (1970).

128. 491 F.2d 1053 (5th Cir. Mar.,1974) (en banc).
129. Under Title VII employment selection criteria, which have disparate effects on

persons protected under the Act, are illegal unless they are shown to be necessary to the
employer's business operation. Griggs v. Duke Power Co., 401 U.S. 424 (1971).

In general disparate effects can be shown in a number of ways: first, a disparity between
the percentage of minority members in the job and the percentage in the local population,
see Bing v. Roadway Express, Inc., 444 F.2d 687 (5th Cir. 1971)(private employers); Morrow
v. Crisler, 4 E.P.D. 7563 (S.D. Miss. 1971), rev'd on rehearing en banc, 491 F.2d 1053 (5th
Cir. Mar.,1974)(public employer); second, a total absence of minority members from a job
position, Franks v. Bowman Transp. Co., 495 F.2d 398, 419 (5th Cir. June,1974); third, a
disparity between the percentage of minority members among those applying for a particular
position and the percentage of minority members among those hired; Hester v. Southern Ry.,
497 F.2d 1374, 1379 (5th Cir. Aug.,1974).

The general rule is that a showing of disparate effects shifts the burden to the employer
to justify his employment activity. In Griggs the Supreme Court adopted the "business
necessity" standard as the showing necessary to satisfy the employer's burden of proof, but
the court did not define the term "business necessity." Under the Fifth Circuit's definition
an employment practice which has an adverse discriminatory impact on protected persons
cannot be justified as a business necessity "unless it serves as an unequivocal predictor of
job performance." Comment, The Focal Issue: Discriminatory Motivation or Adverse
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further use of the testing procedure because the tests were neutrally
applied.' 0 Further, the district court refused to order quota relief.
The only relief afforded the plaintiff was an order directed to the
Patrol to conduct an affirmative program aimed at recruitment of
blacks.

On appeal an original panel affirmed the lower court's refusal
to order quota relief on the ground that the injunctive relief was not
inadequate to remedy the effects of past discrimination. 3' At the
time of this decision, June 1972, only four blacks were employed by
the Patrol. After an en banc consideration in October 1973, however,
the court overturned the district court's determination to withhold
quota relief.'32 This action was prompted by the showing in a supple-
mental brief that there were only six blacks on the force at the time
of the en banc consideration, though 91 additional troopers had
been hired since the decision by the original panel. To have with-
held quota relief in the face of this evidence would have been tanta-
mount to judicial approval of discriminatory hiring practices.

Adopting a result-oriented approach, the court, in an opinion
written by Judge Gewin, instructed the employer to fashion a quota
relief plan to be submitted to the district court for approval. 33 The
only requirement set down by the court was that the plan "be one
that works and works now. '"' 31 The court did suggest, however, the
use of temporary one-to-one or two-to-two hiring, the creation of
hiring pools, or a freeze on white hiring. 35 After Morrow a one-to-
one hiring was approved by the court in NAACP v. Allen. 3

1

Impact?, 34 LA. L. Ray. 572, 585 (1974). Thus, the employer must validate his criterion by
empirical evidence demonstrating a positive relationship between the selection criterion and
successful performance of the job for which the applicant is being considered. For a descrip-
tion of various validation methods see Larson, Remedies for Racial Discrimination in State
and Local Government Employment: A Survey and Analysis, 5 COLUM. HUMAN RIGHTS L.
REv., 335, 363-73 (1973).

When an employer, such as the one in Morrow, uses written tests, a more subtle form of
discrimination in that the same tests are given to every applicant, the plaintiff establishes a
prima facie case by showing that members of a protected minority score significantly and
proportionately lower than white applicants. If the employer cannot prove that the test
predicts with a degree of confidence whether or not the minority group applicant will succeed
on the job, the test is invalid and the testing procedure illegal. Larson at 360-63.

130. Morrow v. Crisler, 4 E.P.D. 7563 (S.D. Miss. 1971), rev'd on rehearing en banc,
491 F.2d 1053 (5th Cir. Mar.,1974).

131. Morrow v. Crisler, 479 F.2d 960 (5th Cir. 1973), rehearing en banc granted, August
6, 1973.

132. Morrow v. Crisler, 491 F.2d 1053 (5th Cir. Mar., 1974) (en banc).
133. Id. at 1056.
134. Id.
135. Id.
136. 493 F.2d 614 (5th Cir. Apr.,1974).
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In Allen a class of blacks challenged the employment selection
process of the Alabama Department of Public Safety. Noting that
26.2 percent of the population of Alabama was black, the district
court ruled that the unexplained absence of black state troopers was
conclusive proof of a violation of Title VII and the fourteenth
amendment.'37 The district court ordered the employer to hire one
qualified black for each qualified white hired until approximately
25 percent of the force is black."8 The employer did not challenge
the conclusive approach utilized by the lower court in finding a
violation of Title VII solely on the basis on the disproportionate
racial imbalance,'39 and the court affirmed without discussion of this
issue. Instead, Judge Clark sought to resolve the constitutional
questions which had been raised by the Morrow decision.

137. NAACP v. Allen, 340 F. Supp. 703 (M.D. Ala. 1972), aff'd, 493 F.2d 614 (5th Cir.
Apr.,1974).

138. Id. at 617.
139. During the survey period decisions by the court demonstrate its willingness to

allow the use of statistical proof to establish a prima facie case of employment discrimination.
Generally, the court strikes a proper balance by not being overimpressed by statistical data,
while at the same time realizing how useful this data can be. See Hester v. Southern Ry.,
497 F.2d 1374, 1381 (5th Cir. Aug.,1974). This pragmatic approach to the use of statistical
evidence is commendable for two reasons. First, in some instances statistical data may nei-
ther be useful nor proper. For instance, it would be a mistake to demand, and then rely on,
statistical evidence when it is unavailable due to inadequate record-keeping or too little
information to constitute a meaningful sample. COOPER, supra note 118, at 276-77. Second,
statistical data may appear to prove more than it really does. This point is illustrated in
Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364 (5th Cir. Mar.,1974). In Johnson the
district court concluded that plaintiffs statistical evidence failed to prove that a challenged
testing requirement had an unlawful discriminatory impact by disqualifying blacks at a
higher rate than whites. In reaching this conclusion the lower court noted that in the period
from March 31, 1969, to September 30, 1971, 130 black applicants failed the test as compared
to 126 white applicants - a difference of only 6 percent. On appeal, the Fifth Circuit ruled
that the district court had misconstrued the significance of plaintiff's statistical evidence.
The court acknowledged the variance of 6 percent between total failures, but pointed out that
49 percent of the black applicants who took the test failed, whereas only 15 percent of the
white applicants failed to pass.

This past year there occurred a new development in the use of statistical evidence to
prove discriminatory impact of an employment practice. In Griggs v. Duke Power Co., 401
U.S. 424 (1971), the Supreme Court said that proof of discriminatory consequences flowing
from the use of an employment practice shifts the burden of proof to the employer to justify
this practice as a business necessity. But in NAACP v. Allen, 340 F. Supp. 703 (M.D. Ala.
1972), aff'd, 493 F.2d 614 (5th Cir. Apr., 1974), the Fifth Circuit affirmed without discussion
the district court's holding that a grossly disproportionate racial disparity in public employ-
ment per se violates Title VII. No other court in this Circuit has held that statistical im-
balance may be conclusive proof of a violation of equal opportunity laws.

Adoption of the conclusive approach would be an unwarranted enlargement of the Griggs
holding. Statistical data of racial disparity in employment should simply shift the burden of
proof because too often statistical imbalance may be attributable to factors other than dis-
crimination.
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The employer in Allen argued that imposition of quota hiring
relief results in unconstitutional discrimination against eligible
white applicants-the substitution of one constitutional infirmity
for another. Judge Clark correctly rejected this argument. Imposi-
tion of preferential relief is an appropriate remedy for redressing
racial discrimination in employment. 4 ' Furthermore, no "reverse
discrimination"'' 1 occured because the relief was ordered to elimi-
nate the effects of proven discrimination. No white applicant was
denied a right conferred by the Constitution.'42 Thus, there was no
invidious purpose behind the court's action; the relief was imposed
to obtain immediately results in an otherwise discriminatory con-
text.

Morrow and Allen establish major principles that are applica-
ble in cases involving discriminatory hiring practices, at least by
public employers. First, quota hiring relief is appropriate to remedy
the effects of past discriminatory employment practices.'43 There
can be no constitutional infirmity when the relief is ordered to cor-
rect proven past discrimination.' Second, it is within the discretion
of the trial judge to order quota relief.'45 The relief must be ordered,
however, when a failure to do so would be tantamount to juducial
approval of the continuing effects of past unlawful activity.'46 Third,
the order must be temporary in nature; it is to remain in effect only
until an appropriate racial balance has been achieved.'47 Fourth, the

140. One must distinguish judicial imposition of preferential relief upon a finding of
past discrimination, as in Allen, from preferences voluntarily conferred by an employer with-
out any evidence of past discrimination. The latter situation may be held to amount to
unconstitutional reverse discrimination. Compare DeFunis v. Odegaard, 82 Wash.2d 11, 507
P.2d 1169, appeal dismissed, 414 U.S. 1038 (1974) (preferential treatment in law school
admission policies did not violate fourteenth amendment) with Anderson v. San Francisco
United School Dist., 357 F. Supp.248 (N.D. Cal. 1972)(preferential treatment violated four-
teenth amendment).

141. The concept of reverse discrimination is thoroughly examined in Flaherty &
Sheard, DeFunis, The Equal Protection Dilemna: Affirmative Action and Quotas, 12
DUQUESNE L. REv. 745 (1974).

142. 493 F.2d at 618 n.4.
143. Morrow v. Crisler, 491 F.2d 1053 (5th Cir. Mar.,1974)(en banc).
144. See text accompanying notes 140-42 supra.
145. NAACP v. Allen, 493 F.2d 614 (5th Cir. Apr.,1974). Because of possible serious

repercussions, a court should not automatically order numerical relief in every case. Instead,
the court should consider the following in deciding whether to order quota relief: (a) the
nature of the discriminatory practice, (b) the extent of the effects of past discrimination, (c)
the type of job involved, (d) the usual skills required to perform the job, (e) the availability
of acceptable alternative remedies, such as an injunction or money damages. See generally
Fiss, A Theory of Fair Employment Laws, 38 U. CHI. L. REV. 235, 274 (1971).

146. See NAACP v. Allen, 493 F.2d 614, 620-21 (5th Cir. Apr., 1974).
147. Morrow v. Crisler, 491 F.2d 1053, 1056 (5th Cir. Mar.,1974)(en banc). The duration

of the order is to be determined by the district court.
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order need not reflect the proportion of minority members in the
general population,' but it may do so, as the Allen case demon-
strates. Fifth, the quota is to be nonabsolute; only applicants who
possess requisite job-related qualifications must be hired.'49 Sixth,
when an individual member of a minority group challenges an em-
ployer's refusal to hire, the employer must demonstrate to the court
that such refusal was for legitimate job-related reasons.'50 Seventh,
although there is flexibility in the form that the plan will take, the
plan must be one that will achieve the result sought."'

2. Promotion

In a footnote in NAACP v. Allen'52 the suggestion is made that
quota relief in this Circuit will be limited to those cases involving
discrimination in hiring. The court stated that "the problems inher-
ent in quota relief assume different parameters in the promotion,
rather than hiring, context,' 5 3 and limited its holding accordingly.

This language intimates that the Fifth Circuit is unwilling to
order quota relief in situations where it might have a detrimental
effect on third parties, such as in promotion cases. The Allen foot-
note made reference to a recent Second Circuit decision'54 in which
a lower court's order to promote a specific number of black employ-

148. Id.
149. After Morrow and Allen one may ask what effect these decisions will have on

employment qualifications themselves. The majority in Morrow emphasized that "the impo-
sition of some affirmative relief need not inexorably lead to the dilution of valid employment
qualifications." But one cannot doubt that dilution of qualifications possibly could occur.

In his dissenting opinion in Morrow Judge Coleman concluded that dilution of employ-
ment qualifications is inevitable. He predicted that quota relief will result in the use of
minimum requirements for employment eligibility. Further, the judge foresaw a downgrade
in the quality of law enforcement, to the detriment of the states and their people. The states,
he said, will be deprived of the right to prescribe the qualifications of those who are charged
with the performance of official duties; minimally qualified officers will present a danger to
the traveling public.

No doubt many fear such results, but at present it is mere conjecture. The court in
Morrow, could not allow speculation to impede its judicial task-to eradicate existing
effects of past discriminatory hiring practices. Moreover, the possibility of dilution of valid
employment qualifications is minimized by ordering nonabsolute quota relief. Under the
nonabsolute approach only persons possessing requisite job-related qualifications need be
hired. Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950 (1972).
Although the Fifth Circuit has not expressly decided the absolute-nonabsolute issue, the clear
import of Morrow and Allen is that the quota orders be nonabsolute.

150. Morrow v. Crisler, 491 F.2d 1053, 1056 (5th Cir. Mar.,1974)(en banc).
151. Id.
152. 493 F.2d 614 (5th Cir. Apr.,1974).
153. Id. at 622, n.12.
154. Bridgeport Guardians, Inc. v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333 (2d

Cir. 1973).
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ees was overturned.'5 5 The Second Circuit reasoned that quota relief
would have too harsh an impact on the career expectations of white
employees.'56

B. Class-Wide Back-Pay

Another important remedy for the victim of employment dis-
crimination is the back-pay award. Title VII specifically authorizes
such awards to remedy the effects of discriminatory employment
practices.'57 Decisions by the Fifth Circuit this past term have en-
hanced the importance of the back-pay award.

During the survey period the Fifth Circuit joined other cir-
cuits"'8 holding that back-pay issues may be given class action treat-
ment.5 ' In Pettway v. American Cast Iron Pipe Co.,'"0 a Title VII
suit, the plaintiff sought class-wide back-pay under federal rule

155. When challenging a seniority system in a Title VII suit, the plaintiff must prove
that jobs were assigned on the basis of race during a period prior to 1965 and that the system
currently perpetuates effects of the past discrimination. Gardner, The Development of the
Substantive Principles of Title VII Law: The Defendant's View, 26 AiA. L. REv. 1, 15-16
(1973). This showing shifts the burden to the employer to prove that the seniority system is
justified under the business necessity doctrine. Id. at 17.

If a seniority system is found to be illegal, a district court can order substitution of plant-
wide seniority, rate retention, passage of jobs in progression lines, or back-pay. Id. at 15. The
Fifth Circuit, however, has disapproved the use of constructive seniority for job applicants.
Franks v. Bowman Transp. Co., 495 F.2d 398 (5th Cir. June,1974).

156. Reasonable alternatives may include damages, training programs designed to en-
hance promotability, abbreviated waiting periods, and restructured lines of job progression.
COOPER, supra note 118, at 271.

157. 41U.S.C. § 2000e-5(g)(1970), as amended, 42 U.S.C. § 2000e-5(g) (Supp.II, 1972).
Under Title VII a court has discretion to order back-pay. Although the statute requires a
finding of "intentional" employment discrimination, most courts hold that an intention to
engage in the questioned activity, rather than intent that the practice be discriminatory,
satisfies this requirement. E.g., United States v. Hayes Int'l Corp., 415 F.2d 1038, 1043 (5th
Cir. 1969). This past year the Fifth Circuit also held that the employer's intent is irrelevant
in deciding whether or not to order back-pay. Johnson v. Goodyear Tire & Rubber Co., 349
F.Supp. 3, 17-18 (S.D. Tex. 1972), aff'd, 491 F.2d 1364 (5th Cir. Mar.,1974). Thus, in this
Circuit the proper scope of a court's discretion in ordering back-pay under Title VII is to be
broadly read so that victims of employment discrimination can be adequately compensated.
Accord, Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir.), appeal dismissed, 404 U.S. 1006
(1971); Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th Cir. 1969).

158. Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir.), appeal dismissed, 404 U.S.
1006 (1971); Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th Cir. 1969); Laffey v. Northwest
Airlines, Inc., 321 F. Supp. 1041 (D.D.C. 1971).

159. Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364 (5th Cir. Mar.,1974). See
also Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. Apr.,1974). Injunctive
relief in a Title VII suit is also appropriate for class action treatment. Miller v. International
Paper Co., 408 F.2d 283 (5th Cir. 1969); Oatis v. Crown Zellerbach Corp., 398 F.2d 496 (5th
Cir. 1968).

160. 494 F.2d 211, 256-58 (5th Cir. Apr.,1974).
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23(b)(2).' 6 Subsection (b)(2) applies in cases where the defendant
has acted "on grounds generally applicable to the class, thereby
making appropriate final injunctive relief."' 62 The employer in
Pettway argued that back-pay relief was not injunctive in nature
and hence was not appropriate for class action treatment. Judge
Tuttle disagreed and held that Title VII actions will be treated as
class actions for back-pay purposes.' 3 The judge reasoned that
back-pay is an integral part of the equitable remedy that Title VII
affords; therefore, it is within (b)(2) of federal rule 23.

Having decided that back-pay is appropriate for class action
treatment, the court in later cases attempted to resolve questions
raised by the Pettway decision.

161. Rule 23 provides in part:
(a) One or more members of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses
of the class, and (4) the representative parties will fairly and adequately protect
the interests of the class.
(b) An action may be maintained as a class action if the prerequisites of subdivision
(a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of the
class would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of
the class which would establish incompatible standards of conduct for the party
opposing the class, or

(B) adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests; or

(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corre-
sponding declaratory relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and
that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. ...

Fed. R. Civ. P. 23.
162. Id.
163. 494 F.2d at 257. This decision overrules authority in this circuit to the contrary.

See, e.g., Franks v. Bowman Transp. Co., 5 F.E.P. 421 (N.D. Ga.1972); Johnson v. Georgia
Highway Express, Inc., 4 F.E.P. 522 (N.D. Ga.1972); King v. Georgia Power Co., 298 F.
Supp. 943 (N.D. Ga.1968).

164. 494 F.2d at 257. The opinion also indicated that back-pay may be awarded to class
members under (b)(3). Id. at 256 n.137. Rule 23(b)(3) permits class action treatment where
some questions individual to each class member are presented, provided questions common
to the class as a whole predominate.
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1. Persons Entitled to an Award

Title VII authorizes suit by a victim of employment discrimina-
tion only if he or she, or someone acting on his or her behalf, pro-
perly has filed an unfair employment practice charge with the Equal
Employment Opportunity Commission (EEOC).6 5 The courts, how-
ever, have not strictly enforced this requirement. For example, per-
sons who have not filed charges with the EEOC have been allowed
to intervene in Title VII actions. 6' In addition, courts have allowed
persons who properly have filed the charges to maintain class ac-
tions on behalf of persons not complying with the filing require-
ment."7 In light of such holdings it is no surprise that the Fifth
Circuit this term held that back-pay may be awarded to named as
well as unnamed class members who previously have not filed unfair
employment practice charges with the EEOC.' 6

2. Defenses

In Johnson v. Goodyear Tire & Rubber Co."9 the issue was
whether an employer's good faith attempt to eliminate the effects
of past discrimination is a defense to an order of class-wide back-
pay. The employer contended that a back-pay award under these
circumstances would amount to punishment. The court rejected
this characterization and held that an employer's good faith actions
do not constitute a ground for denial of back-pay.Y0

In the opinion Judge Gewin reasoned that back-pay awards
are compensatory in nature; therefore, an employer's motive or in-
tent in implementing his employment practices is irrelevant. The
court's concern is over the consequences, not the motivation, of the
employer's actions.'' When the employment practice results in an

165. 42 U.S.C. § 2000e-5(a),(e)(1970); Dent v. St. Louis-San Francisco Ry. Co., 265
F.Supp. 56 (N.D. Ala. 1967), rev'd on other grounds, 406 F.2d 399 (5th Cir. 1969).

166. E.g., Bowe v. Colgate-Palmolive Co., 416 F.2d 711 (7th Cir. 1969).
167. Miller v. International Paper Co., 408 F.2d 283 (5th Cir. 1969).
168. Franks v. Bowman Transp. Co., 495 F.2d 398 (5th Cir. June,1974). The class

representative, however, must have complied with the filing requirement.
169. 491 F.2d 1364 (5th Cir. Mar.,1974).
170. Id. at 1375-77. See also Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th

Cir. Apr.,1974), where the court adopted the rationale expressed in Robinson v. Lorillard
Corp., 444 F.2d 791, 804 (4th Cir.), appeal dismissed, 404 U.S. 1006 (1971):

[Black-pay is not a penalty imposed as a sanction for moral turpitude; it is com-
pensation for the tangible economic loss resulting from an unlawful employment
practice.
171. 491 F.2d at 1376-77. The court's skepticism that intent should govern is explained

in a footnote:
Our research leads us to conclude that often the acts relied upon as evidencing good

[Vol. 6:499526
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economic loss to the victim of discrimination, back-pay is necessary
to "economically elevate the victims to the status which is rightfully
theirs."'72

The court also held that the unsettled nature of employment
discrimination law is not a defense to an award of back-pay.'713

3. Burden of Proof

In Baxter v. Savannah Sugar Refining Co.'74 a prima facie case
of class-wide discrimination in promotion was established. The dis-
trict court, however, denied back-pay because the evidence failed to
show that any particular class member had been denied a particular
job opportunity. Reversing the lower court, the Fifth Circuit held
that establishment of a prima facie case of discrimination against
the class raises the presumption that all class members are entitled
to recover back-pay. 7 '

The effect of this holding is to create a two-stage burden of
proof on back-pay claims. Initially, the plaintiff must establish a
prima facie case of discrimination against the class.'76 This burden

faith are taken in response to the lawsuit filed by the discriminatee. "Such actions
in the face of litigation are equivocal in purpose, motive and permanance." Id. at
1376 n.36.
172. 491 F.2d at 1376; accord, Moody v. Albermarle Paper Co., 474 F.2d 134, 140-41

(4th Cir. 1973); Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 720-21 (7th Cir. 1969). Nor will
good faith be a defense to a section 1981 suit for employment discrimination. Pettway v.
American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. Apr.,1974).

173. 491 F.2d at 1377, n.41. See also Pettway v. American Cast Iron Pipe Co., 494 F.2d
211, 255 n.132 (5th Cir. Apr.,1974). The lack of notice caused by the unsettled nature of this
area of the law, however, will limit recovery in a section 1981 suit to a period not going back
beyond July 2, 1965, the effective date of Title VII. Id. at 256.

The employer is not completely "defenseless"; he is left with one former defense-
"special circumstances." In this Circuit a district court, upon a showing of unlawful employ-
ment discrimination, must exercise its discretion in favor of an award of back-pay unless there
exists special circumstances which would render such award unjust. The only cognizable
special circumstance, however, is where a conflicting state statute requires implementation
of an employment practice that violates Title VII. See, e.g., LeBlanc v. Southern Bell Tel. &
Tel. Co., 333 F. Supp. 602, aff'd, 460 F.2d 1228 (5th Cir.)(per curiam), cert. denied, 409 U.S.
990 (1972)(state statute limited work hours and imposed weight lifting limits for women
employees). This defense is a limited one. Knowledge of the unconstitutionality of the state
statute negates the defense; imposition of the work limitations by the employer, rather than
by the state, is not a defense.

Besides maintaining a former defense, the employer was given a new defense-laches. If
a discrimination victim fails to institute his action within the time allowed under Title VII,
the court may deny all or part of a back-pay request. Franks v. Bowman Transp. Co., 495
F.2d 398, 406 (5th Cir. June,1974).

174. 495 F.2d 437 (5th Cir. June,1974).
175. Id. at 442. See also Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364 (5th

Cir. Mar.,1974).
176. 495 F.2d at 443.
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entails showing that a particular employment practice has had an
adverse economic impact on persons protected by Title VII. This
showing presumptively entitles the class to a back-pay award. 77

Next, individual claimants must prove that they are entitled to
recover a portion of the back-pay award. An individual satisfies his
or her burden of proof by showing that he or she has a claim and is
a member of the class.7 8 Once this showing is made, the burden
shifts back to the employer to prove by clear and convincing evi-
dence that the individual claimant is not entitled to back-pay. "

4. Back-Pay Period

Two decisions involved the question of when the computation
period for a back-pay award ends. In one case the district court
limited the back-pay period to the time allowed for filing unlawful
employment practice charges with the EEOC-90 day' 80 (now 180)
period. 8" In the other case back-pay was awarded up to and includ-
ing the date on which the charge was filed with the EEOC, but the
district court denied back-pay for the period between the filing and
final judgment.8 2 The Fifth Circuit reversed both holdings and set
down specific guidelines for computing the back-pay award period.

When a specific, isolated act of employment discrimination has
occurred, the award in a Title VII suit will be computed from the
date of the alleged unlawful act until the victim is offered employ-

177. See id. at 443-44.
178. Id. at 444.
179. The Baxter case illustrates this burden of proof process. In Baxter, a discrimina-

tion in promotion case, the plaintiff showed that the promotion system locked-in blacks to
lower paying jobs. This showing of an adverse economic impact established a prima facie case
of class discrimination. Thus, a presumption arose that a number of individual members of
the class would have received promotions but for the challenged employment practice. Hence,
all black employees presumptively were entitled to recover back-pay. There was no require-
ment that individual blacks prove personal monetary loss at this stage of the proceeding. The
next step was to determine whether or not a particular employee was a member of the class
and had suffered personal monetary loss as a result of the challenged promotion system. In
Baxter the plaintiff had to show that he possessed valid qualifications for promotion and was
available for promotion. Once this burden was met, the individual claimant was entitled to
recover a portion of the class-wide back-pay award because the employer failed to prove by
clear and convincing evidence that the plaintiff was not entitled to recover back-pay.

180. 42 U.S.C. § 2000e-5(d)(1970). Under the 1972 amendments back-pay is limited to
a 2-year period before a complaint is filed with the EEOC, 42 U.S.C. § 2000e-5(g)(Supp.II,
1972), unless an applicable state statute of limitations provides for a shorter limitation period.
See generally United States v. Georgia Power Co., 474 F.2d 906, 924 (5th Cir. 1973).

181. Johnson v. Goodyear Tire & Rubber Co., 349 F.Supp. 3 (S.D. Tex. 1972).
182. Hester v. Southern Ry. , 349 F. Supp. 812 (N.D. Ga. 1972).

[Vol. 6:499
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ment or reinstatement.' s When the discriminaction is continuing in
nature, back-pay will accrue from the date of the alleged unlawful
act up to and during judicial proceedings.' In no case, however,
may liability extend back to the period before July 2, 1965, the
effective date of Title VII.15 5

5. Methods of Computation

The court recognized that computation of a class-wide back-
pay award will be difficult. Difficulty in computation, however, can
not justify a denial of back-pay to victims of employment discrimi-
nation.' s In the Pettway opinion the court suggested methods by
which the amount of back-pay can be determined.

If the class is small, the period of discrimination short, or a
specific act of discrimination apparent, an individual-by-individual
determination is recommended.' 7 But in the more difficult cases,
such as a large class, inapparent discrimination, or continuing dis-
crimination, a class-wide computation method is appropriate. 88

The Pettway case is illustrative of the problems that lower
courts will face in computing a back-pay award under the class-wide
computation method. Employees at American Cast Iron began at
entry level jobs in various departments. On the basis of seniority
and ability these employees progressively advanced to different pos-
itions and other departments. This progression occurred over an
extended period of time. An exact reconstruction of each employee's
work history seems impossible in light of the presence of subjective
variables that might have affected individual job progress. For in-
stance, an employee might not have sought advancement because
he was satisfied with his current job; he had an aversion to the hours
and work conditions that a different job presented; or, he lacked
qualifications for advancement. Whatever the reason, the presence
of subjective variables makes difficult the task of computing a fair
class-wide back-pay award.

Under the class-wide approach "[t]he key is to avoid both the
granting of a windfall to the class at the employer's expense and the

183. Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 261 (5th Cir. Apr.,1974).
184. Id. Another method of computation discussed is characterized as "a formula of

comparability or representative employee earnings formula." Id. at 262.
185. 42 U.S.C. § 2000e-5(g)(Supp.lI, 1972).
186. Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1380 (5th Cir. Mar.,1974).

See also Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 261 (5th Cir. Apr.,1974).
187. Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 261 (5th Cir. Apr.,1974).
188. Id. at 261-62.
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unfair exclusion of claimants by defining the class... too nar-
rowly.' ' 18 1 Two requirements seek to strike the proper balance. Much
of the employer's fear of in gross computation is dispelled by the
requirement that each claimant offer individual proof of his or her
alleged damages before being allowed to recover a portion of the
lump sum award.9 0 More favorable to the employee is the require-
ment that any uncertainties in determining how much the class
members would have earned but for the discrimination will be re-
solved in favor of the employee.' Above all, absolute precision in
determining the size of the class-wide and individual awards is not
required. 9I

6. Amount to be Awarded

The court this term reaffirmed its position that a back-pay
award should include more than "straight salary." '193 The objective
is to make the victim of discrimination economically whole. Thus,
the typical back-pay award will include straight-time pay,9 4 over-
time, 19 premium pay,9 6 shift differentials, 7 traveling expenses,'98

sick pay, 99 holiday pay,2 °° and vacation pay.20'

C. Attorney's Fees

Section 706(k) of Title VII allows the court, in its discretion, to
award reasonable attorney's fees to the prevailing party.0 2 The con-
gressional purposes in enacting this provision are twofold: to encour-
age aggrieved persons to bring meritorious suits for violations of

189. 494 F.2d at 262 n.152.
190. Johnson v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1379-80 (5th Cir.

Mar.,1974).
191. Id. at 1380.
192. See id. at 1379. The court recommended ways to determine the amount of class-

wide back-pay in Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 261-63 (5th Cir.
Apr., 1974).

193. Pettway v. American Cast Iron Pipe Co., 494 F.2d 211, 263 (5th Cir. Apr.,1974).
194. Id.
195. Id.
196. Id.
197. Id.
198. United States v. Georgia Power Co., 474 F.2d 906 (5th Cir. 1973).
199. 494 F.2d at 263.
200. Id.
201. Id.
202. The statute provides:
In any action or proceeding under this subchapter the court, in its discretion, may
allow the prevailing party .. .a reasonable attorney's fee as part of the cost [of
the litigation].

42 U.S.C. § 2000e-5(k)(1970).

[Vol. 6:499530
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Title VII and to encourage plaintiffs' lawyers to prosecute these
suits .23

The appropriateness of awarding attorney's fees as well as the
amount of an award are within the discretion of the trial judge. The
trend is to award attorney's fees to a successful plaintiff unless
special circumstances would render such an award unjust.04 The
courts, however, have not been as willing to award attorney's fees
to successful defendants because such an award might discourage
the bringing of Title VII suits and thus defeat a congressional pur-
pose behind section 706(k).10

The question of reasonableness in an award of attorney's fees
is often a difficult one. Of necessity the courts, in this and other
circuits, have had to determine reasonableness on a case-by-case
basis. The Fifth Circuit, in the 1971 case of Clark v. American
Marine Co., 00 approved reliance on Canon 12 of the Canons of Eth-
ics of the American Bar Association as a guide to determine the
amount of attorney's fees to be awarded. 07 During the survey period
the court amplified its decision in American Marine by setting down
specific guidelines for computing the attorney's fees to be awarded
in a Title VII case.

In Johnson v. Georgia Highway Express, Inc. 0 the court, in an
opinion by Judge Roney, said the following factors should be consid-
ered:" 9 (a) time and labor required, 10 (b) novelty and difficulty of

203. Comment, A Survey of Remedies Under Title VI, 5 COLUM. HUMAN RIoiiTs L. REV.
437, 444 (1973) [hereinafter cited as Comment].

204. Id. at 446.
205. It has been suggested that a proper balance can be drawn by awarding attorney's

fees to successful defendants only where the plaintiff brings the suit maliciously or asserts a
fraudulent claim. Comment, supra note 203, at 446-47, n.66.

206. 320 F. Supp. 709 (E.D. La. 1970), aff'd, 437 F.2d 959 (5th Cir. 1971).
207. Id. at 711.
208. 488 F.2d 714 (5th Cir. Jan., 1974).
209. Realizing that a trial judge's evaluation of an attorney's professional work "is

always difficult and sometimes distasteful," the court suggested an alternative to judicial
determination of reasonable attorney's fees-a settlement agreement between the parties
themselves. 488 F.2d at 720. The following cases illustrate that an attorney's fee in an employ-
ment discrimination suit is no casual matter: Robinson v. Lorillard Corp., 444 F.2d 791 (4th
Cir.), cert. denied, 404 U.S. 1006 (1971) (agreed attorney's fee of 150,000 dollars); Oatis v.
Crown Zellerbach Corp., 398 F.2d 496 (5th Cir. 1968) and Hicks v. Crown Zellerbach Corp.,
310 F. Supp. 536 (E.D. La. 1970) (agreed attorney's fee of 125,000 dollars).

210. 488 F.2d at 717. The award will be reduced if there has been a duplicity of effort
by plaintiff's attorneys. Additionally, only legal work is entitled to the highest rate of pay. If
a lawyer personally does nonlegal work, such as investigation, the value of the nonlegal work
is not enhanced.

1975]
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the questions involved, "' (c) skill required to perform the legal serv-
ice properly," 2 (d) preclusion of other employment due to accept-
ance of the case,13 (e) the customary fee,"' (f) whether the fee is
fixed or contingent,"1 5 (g) time limitations imposed by the client or
the circumstances," ' (h) amount involved and the results ob-
tained, t7 (i) experience, reputation, and ability of the attorneys," 't

(j) the "undesirability" of the case, from a social, economic, and
political viewpoint," 9 (k) nature and length of the professional rela-
tionship with the client,2 ' and (1) awards in similar cases. 2 ' An
award made pursuant to these guidelines will be set aside only if the
trial judge abuses his discretion in determining the amount to be
awarded.2 22 Failure to consider these factors, however, is an abuse
of discretion.2 2 3

III. DUE PROCESS

This past term the court was very active in the area of due
process. Significant decisions concerned voter rights and the consti-
tutionality of certain self-help creditor remedies. Undoubtedly the
most significant due process decision, however, was the court's
pathbreaking recognition of a state mental patient's constitutional
right to treatment.

A. Constitutional Right to Treatment

In Donaldson v. O'Connor24 the Fifth Circuit examined the

211. Id. at 718.
212. Id. In this regard the trial judge is to draw on his past experience as a lawyer and

a judge to evaluate the attorney's work product, preparation, and general ability before the
court.

213. Id.
214. Id. This includes consideration of any minimum fee schedules that are in existence

and customarily followed in the community.
215. Id. Although the court will not be bound by a fee arrangement, the attorney is not

entitled to recover more than the amount specified in the contract.
216. Id.
217. Id.
218. Id. at 718-19.
219. Id. at 719. This entails consideration of the economic impact which an attorney's

participation may have had on his practice.
220. Id.
221. Id.
222. See, e.g., Weeks v. Southern Bell Tel. & Tel. Co., 467 F.2d 95 (5th Cir. 1972)(per

curiam).
223. 488 F.2d at 720.
224. 493 F.2d 507 (5th Cir.), cert. granted, 95 S. Ct. 171 (1974).
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issue of whether a person involuntarily committed to a state mental
hospital has a constitutional right to treatment. Kenneth Donald-
son was diagnosed as a paranoid schizophrenic and committed in-
voluntarily to the Florida State Hospital in a 1957 civil proceeding.
During the 14 years of his confinement Donaldson received little
psychiatric care or treatment. After his release in 1971 Donaldson
brought a section 1983 action against the attending physicians, who
allegedly deprived him of his constitutional right to treatment. 225

On appeal the Fifth Circuit in a landmark decision held that a
person involuntarily committed to a state mental hospital has a
constitutional right to such treatment as will provide him a reasona-
ble opportunity to be cured or at least to improve his condition. 26

The Fifth Circuit is the first federal court of appeals to recognize
that civil commitment is a substantial deprivation of liberty and
that such government action is restricted by the due process clause
of the fourteenth amendment.2 21

B. Voter Rights

The most significant case in the area of voter rights involved
the issue of post-election relief when an election was conducted
under an unconstitutional reapportionment plan. In Toney v.
White 28 a voter registrar, 30 days before a primary election, con-
ducted a purge of voter lists. This purge, which was patently illegal
under state law, resulted in the disqualification of 130 blacks and
11 whites.226 Although the plaintiffs had at least constructive notice
of the registrar's actions, no pre-election judicial relief was sought.
Rather, the plaintiffs sought post-election relief after losing the elec-
tion. 30 The district court declared the election void, notwithstand-
ing its finding that the discriminatory acts were not motivated by
racial prejudice.2 3'

A panel of the Fifth Circuit reversed. The panel held that an
election will not be set aside in a post-election suit unless (a) the
plaintiff proves the conduct of the election officials was grossly im-
proper and evidenced bad faith, and (b) the plaintiff proves that he

225. Id. at 510.
226. Id. at 520.
227. For a thorough discussion of the courts holding in Donaldson see Note, at __

infra.
228. 488 F.2d 310 (5th Cir. Dec.,1973).
229. Id. at 311.
230. Id.
231. Id.
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did not have, or with reasonable diligence could not have attained,
knowledge of the discriminatory acts before the election was held.13

On rehearing en banc the court overruled the panel and ordered
a special election. 33 In an opinion written by Judge Bell, the court
held that parties who have knowledge of illegal pre-ballot activity
that has an unintentional discriminatory impact on a class of voters
may obtain post-election relief unless election officials prove that
the plaintiffs knowingly and deliberately by-passed pre-election
judicial relief. 34

In a different voter rights area, Turner v. McKeithen135 involved
the constitutionality of a multi-member reapportionment plan pro-
posal. Blacks in Ouachita Parish, Louisiana, challenged the plan as
impermissibly diluting the minority vote. Relying on the Supreme
Court's decision in White v. Regester,131 the Fifth Circuit affirmed
the district court's decision to reject increased use of multi-member
districts in the parish.17 The court listed factors that led to its
decision to use a single member plan. These factors were (a) an
established history of racial discrimination that pervaded the elec-
toral process in the parish as well as other areas of public life, (b)
underrepresentation of blacks on state voter registration rolls when
compared to the number appearing on federal rolls, (c) the fact that
no black candidate had won an election in the parish since recon-
struction, (d) exclusion of blacks from the candidate-slating pro-
cess, (e) unresponsiveness of elected officials to the concerns of
blacks, and (f) the use of single member districts in areas with

232. Toney v. White, 476 F.2d 203 (5th Cir. 1973).
233. 488 F.2d at 311.
234. Id. at 316. There was no remand because the court held, as a matter of law, the

registrar could not meet the imposed burden of proof. In reaching this holding, the court
stressed that the illegal activity occurred too near election time for pre-election relief to be
meaningful. A thorough investigation by plaintiffs' counsel was impossible; counsel could not
certify that the plaintiffs stated a meritorious cause of action, as required by the federal rules
of procedure. The filing of the suit immediately after the election satisfied the court as to
the plaintiffs' diligence.

235. 490 F.2d 191 (5th Cir. Dec.,1973).
236. 412 U.S. 755 (1973). In White the Supreme Court stated that the following consid-

erations were important in determining whether a proposed apportionment plan denied voters
meaningful access to political processes: (1) the continuation of effects of past discrimination
on minority groups ability to participate in the political process, (2) the opportunity for
minority groups to participate in the candidate selection process, (3) the responsiveness of
elected officials to particular concerns of the minority group, and (4) the strength of state
interest in multi-member or at-large voting.

237. The parish's black population, which comprised 29 percent of the entire county
population, was concentrated in two of three existing multi-member districts. The remaining
districts, which were predominately white, used single member districts.
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predominately white population. 238 Presumably, the presence of
these factors will determine whether the use of multiple member
districts will be allowed in future cases.

In a filing fee case, Mathews v. Little,239 an indigent candidate
for the Atlanta City Council challenged local ordinances which re-
quired either payment of a 500 dollar filing fee or submission of
petitions signed by at least 2 percent of the registered voters in the
candidate's council district. The court applied the rule laid down in
a Supreme Court decision 240 and upheld the requirement of petitions
signed by 2 percent of the registered voters as a constitutional alter-
native to filing fees.24" '

Of interest to Texas voters is the per curiam decision in Beare
v. Briscoe.242 In Beare the Fifth Circuit declared a recently enacted
voter registration statute unconstitutional. The statute,2 3 which al-
lowed registration during a specified 4-month period, operated to
disenfranchise many otherwise qualified voters who were willing to
register. The court found the statute unconstitutional because the
registration period was not shown to promote a compelling state
interest.2 4 The effect of this decision is to leave intact the 1971
amendments2 5 to the registration statute.

Finally, the court applied the "one man, one vote" principle to
a school board election. 246 The principle was applied because the
board's responsibilities under state law were equivalent to govern-
mental operations. 247

C. Pre-Judgment Creditor Remedies

During the survey period the Fifth Circuit became the third
federal court of appeals to consider the question of state action
under section 9-503 of the Uniform Commercial Code. 248 The precise

238. 490 F.2d at 194-96.
239. 498 F.2d 1068 (5th Cir, Aug.,1974).
240. Lubin V. Parish, 415 U.S. 709 (1974). In Lubin, the Supreme Court approved, as

a reasonable alternative to filing fees, a requirement that a candidate submit petitions signed
by 5 percent of the area's registered voters.

241. 498 F.2d at 1069.
242. 498 F.2d 244 (5th Cir. July,1974).
243. Tex. Election Code Ann. art. 5.11a (1972).
244. The three-judge district court also declared the Texas constitutional provision

authorizing voter registration unconstitutional. The Fifth Circuit did not decide the constitu-
tionality of the constitutional provision; the decision dealt only with statutory provisions.

245. Thx. ELECTION CODE ANN. art. 5.11a (Supp. 1971).
246. Panior v. Iberville Parish School Bd., 498 F.2d 1232 (5th Cir. July,1974).
247. Id. at 1234-36.
248. UNIFORM COMMERCIAL CODE 9-503 provides:
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issue presented the court was whether a used car dealer's self-help
repossession of an automobile involved sufficient state action to
state a claim under 42 U.S.C. § 1983.49

In James v. Pinnix25° the defendant used car dealer contended
there was no state action in such a repossession because his action
was accomplished entirely through self-help methods. The thrust of
the debtor's argument was that because section 9-503 encourages
private interferences with property interests without procedural
safeguards, there is sufficient state action to support a section 1983
claim.

25

In so arguing, the debtor drew an analogy to Moose Lodge v.
Irv is. 212 In Moose Lodge the United States Supreme Court held that
the Pennsylvania system of licensing private clubs, with one excep-
tion, did not implicate the state sufficiently to characterize the
racially discriminatory policies of Moose Lodge as state action. The
exception was a state liquor board regulation requiring private clubs
to adhere to their own constitutions and by-laws. The court held
that the application of this regulation unconstitutionally would re-
sult in invoking the sanctions of the state to enforce racially discrim-
inatory by-laws.253

The debtor in James argued that section 9-503 authorizes a
creditor's interference with property interests without procedural
safeguards, just as the state regulation in Moose Lodge unconstitu-
tionally authorized racial discrimination by private clubs.254 Al-
though the Fifth Circuit recognized that this argument had some
validity, the court refused to extend the boundaries of imputed state
action to a nonracial case.255 Hence, though admitting the existence

Unless otherwise agreed a secured party has on default the right to take posses-
sion of the collateral. In taking possession a secured party may proceed without
judicial process if this can be done without breach of the peace or may proceed by
action....

This section has been enacted in every state except Louisiana. The other two circuits which
have considered the constitutionality of section 9-503 are the Ninth Circuit in Adams v. First
Nat'l Bank, 492 F.2d 324 (9th Cir. 1973) and the Eighth Circuit in Bichel Optical Labora-
tories, Inc. v. Marquette Nat'l Bank, 487 F.2d 906 (8th Cir. 1973). In both cases insufficient
state action was found to support a 1983 suit.

249. James v. Pinnix, 495 F.2d 207 (5th Cir. June,1974).
250. Id.
251. Id. at 208.
252. 407 U.S. 163 (1972).
253. Id. For a thorough discussion of this decision see Note, 4 Tzx. TEcH L. REV. 211

(1972).
254. 495 F.2d at 208.
255. Id. ("The outer boundaries of 'imputed' state action have been charted primarily
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of some state action, the court held it insufficient to support a
section 1983 claim.256

The court's opinion should answer the question of whether
Fuentes v. Shevin257 extends by implication to section 9-503 private
repossessions. Fuentes was not mentioned in the opinion and was
not relied on by the debtor; yet the result in James should foreclose
any argument in the circuit that Fuentes extends to private repos-
sessions. The due process clause of the fourteenth amendment ap-
plies only to state action. Thus, recognition that a private reposses-
sion pursuant to section 9-503 involves insufficient state action to
justify a section 1983 suit, suggests the conclusion that the four-
teenth amendment does not require notice and a hearing as a prere-
quisite to a constitutional private self-help repossession.

Whereas state action was lacking in James, it was clearly pres-
ent in Gonzalez v. County of Hidalgo .2

11 Mrs. Gonzalez brought suit
against the Housing Authority of Hidalgo, Texas for damages. 59 She
alleged her constitutional right of due process of law was violated
by the County Housing Authority when that subdivision of the state
seized her personal property for nonpayment of rent without notice
or a hearing. 2 0 The Housing Authority as lessor was acting pursuant
to a clause in the lease authorizing self-help remedies by the lessor
upon the lessee's nonpayment of rent. 6 '

in race discrimination cases. We are unwilling to push out the frontiers still farther in a case
devoid of racial overtones.")

256. Id.
257. 407 U.S. 67 (1972). In Fuentes the Supreme Court held the prejudgment replevin

statutes in Florida and Pennsylvania were unconstitutional on due process grounds because
they did not provide for notice or a hearing prior to seizure. See generally Krahmer, Clifford
& Lasley, Fuentes v. Shevin: Due Process And The Consumer, A Legal and Empirical Study,
4 TEx. TECH. L. REv. 23 (1972).

258. 489 F.2d 1043 (5th Cir. Dec.,1973).
259. Id. at 1044.
260. Id. Mrs. Gonzalez and her husband rented an apartment at the Weslaco Labor

Camp which was operated by the defendant County Housing Authority as the landlord. Only
Mr. Gonzalez signed the lease agreement, but he signed on his wife's behalf.

261. Clause 10 of the lease provided: "The tenant further agrees that the landlord shall
have a lien for the payment of rent . ..upon all goods, chattels, fixtures, and personal
property of the tenant. . . and on default of payment of any such obligations by the tenant,
the landlord is hereby authorized to enter upon the premises and remove and sell said goods
• . .without notice." 489 F.2d at 1044 (emphasis original). The self-help remedies created
by the lease were the same as those created by a Texas statute granting a landlord's lien on
the tenant's personal property and authorizing self-help enforcement of the lien, which the
Fifth Circuit in Hall v. Garson, 468 F.2d 845 (5th Cir. 1972) had declared unconstitutional.
In Hall the Texas statute was found to be unconstitutional because it did not provide for
notice and a hearing prior to seizure by the landlord, Id. at 848.
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The district court held that the lease was valid under state law
and there was no due process violation because the lease expressly
waived any requirement of preseizure notice.2 The Fifth Circuit
vacated the lower court decision.6 3 Judge Moore, sitting by designa-
tion, found the record "devoid" of substantial proof that Mrs. Gon-
zalez voluntarily, intelligently and knowingly waived a constitu-
tional right to notice.2" The court remanded to the district court to
determine whether the Housing Authority presented evidence ade-
quate to rebut the strong presumption against waiver of constitu-
tional rights. 3

After vacating the district court's decision, the court discussed
the question of waiver of constitutional rights. Relying on Fuentes
v. Shevin,66 Judge Moore said that a heavy burden must be borne
by the party claiming a voluntary waiver.267 The court noted that
its prior case of Hall v. Garson 68 declaring that the Texas landlord's
lien statute was unconstitutional expressed disapproval of the pro-
cedure whereby a landlord could seize without notice a tenant's
property for nonpayment of rentY.26 The court further said that the
unequal bargaining positions of the parties is relevant to the issue
of whether the waiver is voluntary.

Gonzalez demonstrates that the circuit disapproves of pur-
ported waivers of due process and will require substantial evidence
to overcome the presumption against such a waiver.

D. Racial Discrimination in Jury Selection

In Thompson v. Sheppard270 black and female citizens of
Dougherty County, Georgia, sued to enforce their right to serve on
grand and petit juries in the courts of that county. The district court
granted a preliminary injunction and ordered compilation of a new
jury list.27 ' This new list was compiled by computer process which
automatically selected every fourth name from the county voter
lists. Those whose names were selected by the computer were quali-
fied by the use of racially neutral questionnaires. Although this

262. 489 F.2d at 1045.
263. Id. at 1046.
264. Id.
265. Id.
266. 407 U.S. 67 (1972).
267. 489 F.2d at 1046.
268. 468 F.2d 845 (5th Cir. 1972).
269. 489 F.2d at 1050.
270. 490 F.2d 830 (5th Cir. Mar.,1974).
271. Id. at 831.
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process resulted in a master jury pool that fell 11 percent short of
the proportionate black population representation, the district court
approved the list."2 On appeal the plaintiffs argued that supple-
mental methods should have been used to make the jury list more
representative. On affirming the lower court the Fifth Circuit held
that the jury list was presumptively valid because it was "drawn
objectively, mechanically, and at random.""' Although this pre-
sumption is a rebuttal one, the court concluded that the plaintiffs
had not met their burden of showing that the selection process was
constitutionally defective n.2 4 The use of computers in compiling jury
lists is common in the federal system .2  The Thompson decision
rewards states which follow the federal method of jury selection by
clothing with a presumption of constitutional validity lists drawn by
computer process.

E. Procedural Rights

Five cases were before the court this term concerning proce-
dural due process rights. Three of these cases dealt specifically with
the procedural rights of persons in the armed services.

In Hodges v. Callaway27 6 the court followed its established
rule27 that a plaintiff challenging an administrative military dis-
charge must exhaust all available administrative remedies before
bringing an action in federal court for judicial review of the dis-
charge. Two corollaries to the exhaustion rule were announced: (1)
exhaustion is unnecessary when resort to the administrative review-
ing bodies would be futile;2 8 and (2) having determined that the
plaintiff has not exhausted all available administrative remedies
and that resort to such remedies might not be futile, a district court
may not entertain further a complaint until the plaintiff has ex-
hausted his administrative remedies.2" The plaintiff argued that an
appeal to the review board would be futile because his discharge had
been ordered by the Secretary of the Army. 20 He reasoned that
because final approval of the review board's decision rests with the

272. Id. at 832.
273. Id. at 833.
274. Id.
275. See id.
276. 499 F.2d 417 (5th Cir. Aug.,1974).
277. McCurdy v. Zuckert, 359 F.2d 491 (5th Cir. 1966).
278. 499 F.2d at 420.
279. Id. at 421.
280. Id. at 422.
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Secretary, it would be unlikely that the Secretary would reverse his
earlier decision. 8' In rejecting this argument, Judge Goldberg rea-
soned that the Secretary may not overrule arbitrarily the decisions
of the review board; therefore, an appeal to the review board might
not be futile. 8 '

In Sims v. Fox,283 however, the court held that an appeal to the
Air Force Discharge Review Board would be futile, because that
board was unable to grant adequate relief to Sims.2 4 Sims, a second
lieutenant, brought an action to enjoin the Air Force from giving
him an honorable discharge that carried a separation number indi-
cating that the discharge was for unfitness. Sims argued that he was
entitled to a hearing with minimal due process procedures prior to
unfavorable action against him. 25 Judge Tuttle determined that the
review board was unable to grant Sims relief, because the board was
not authorized to grant a mandatory hearing. The court remanded
to the district court and ordered the district court to allow Sims' suit
to proceed.2 1

The decision undermines the exhaustion rule when the alleged
defect is failure to provide a hearing prior to an unfavorable dis-
charge. Simply by alleging that unfavorable action was taken
against him without a hearing, a plaintiff should be entitled to seek
relief in federal court, because the review boards lack authority to
grant a mandatory hearing. 287 A petition for rehearing en banc has
been granted in Sims;28 thus it is possible the opinion eventually
will be narrowed.

The Fifth Circuit had delayed deciding Davis v. Vandiver289

until the Supreme Court's decision in Arnett v. Kennedy.90 In
Arnett five justices agreed that in the discharge of a federal em-

281. Id.
282. Id. at 423.
283. 492 F.2d 1088 (5th Cir. Apr.,1974), rehearing en banc granted July 24, 1974.
284. Id. at 1095.
285. Id. at 1090.
286. Id. at 1095. The court concluded that Sims was entitled to a hearing because the

type of discharge he received would adversly affect his reputation and chance for success in
civilian life. Id. at 1091.

287. Id. at 1094.
288. 492 F.2d at 1095 (5th Cir. Apr.,1974), rehearing en banc granted July 24, 1974.

Sims is of further significance because the court was willing to hold that Sims had a property
interest in his employment which could not be taken away without procedural due process.
Id. at 1092. The court thus relied on the "property interest" in employment concept as
developed by the Supreme Court in Board of Regents v. Roth, 408 U.S. 564 (1972).

289. 494 F.2d 830 (5th Cir. May,1974).
290. 94 S. Ct. 1633 (1974).
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ployee a post-termination hearing pursuant to provisions of the
Lloyd-LaFollette Act 2 1' satisfied the requirements of due process.2 2

The plurality opinion in Arnett reasoned that by incorporating ex-
press procedures into the statute that also conferred rights on fed-
eral employees, Congress had defined the extent of the "property
interest" of the employee in his employment. 93 The plurality opin-
ion viewed the Lloyd-LaFollette Act as setting out the procedural
mechanism for enforcing the substantive right simultaneously con-
ferred by the statute.294 The plurality thus declined to view the
substantive right apart from the procedure for its enforcement.

In Davis the Fifth Circuit relied on Arnett to hold that a post-
termination hearing is sufficient to satisfy due process requirements
for dismissal of a civilian technician employed by the Air National
Guard.2 5 Davis was employed pursuant to the National Guard
Technician Act 290 (NGTA). Following a hit-and-run accident to
which Davis admitted responsibility, he was dismissed pursuant to
procedures set out in the act.297 A post-termination hearing was
afforded Davis, and his dismissal was upheld.299 Davis contended on
appeal that a formal pretermination hearing is required by the due
process clause.2 9 Rejecting Davis' contention, Judge Dyer said that
the NGTA does not confer expressly any right of job retention.
Judge Dyer further said that Congress provided for certain proce-
dures in the NGTA for dismissals for cause and, thus, the plurality's
reasoning in Arnett could apply.3 0 The NGTA itself sets out the
extent of an employee's "property interest" in his employment, and
therefore, dismissals pursuant to the procedures in the act comply
with due process.30 '

291. 5 U.S.C. § 7501 (1970). The Act protects civil service employees from arbitrary

discharge. Discharge of an employee covered by the Act is permitted only if the discharge

will promote the efficiency of the service. 5 U.S.C. § 7501(a) (1970). The Act lists the following
procedural rights for employees: notice of the action sought and the charges against him, a

copy of the charges, a reasonable time to file an answer to the charges, and a written decision

on his answer. 5 U.S.C. § 7501(b) (1970).
292. 94 S. Ct. 1633 (1974).
293. Id. at 1641-43.
294. Id. at 1643. This view was not adopted by the other six justices. For a more

complete discussion of Arnett see Note, 88 HARv. L. REv. 83 (1974).
295. 494 F.2d at 832.
296. 32 U.S.C. § 709 (1970).
297. 494 F.2d at 831.
298. Id. at 832.
299. Id. at 831-32.
300. Id. at 832. It should again be emphasized that the plurality's reasoning in Arnett

was not adopted by the other justices.
301. Id.
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The issue in Womer v. Hampton, °0 a nonmilitary procedural
due process case, was whether due process requires that a civil serv-
ice employee be given advance notice before federal supervisory
officials may confront him with allegations of job-related miscon-
duct. The court recognized a distinction between an adjudicative
and an investigative proceeding; the former requires full procedural
due process protections, while the due process requirements in the
latter are less stringent.30 3 If the purpose of the proceeding is to
discover facts and offer the employee an opportunity to respond, the
proceeding is investigative; hence, due process does not require ad-
vance notice.3 04 The particular proceeding in Womer was character-
ized as investigative.305 Thus, although an investigative hearing may
discover the facts that ultimately will lead to dismissal at an adjudi-
cative hearing, no advance notice need be given the employee before
he is confronted with allegations of job improprieties.3 06

The other nonmilitary procedural due process decision307 up-
held the constitutionality of an Amarillo, Texas, ordinance provid-
ing for the destruction or removal of unrepaired nuisances. The
court held that due process does not require a judicial determination
that the property is in fact a nuisance before the city may destroy
the property.3 8 The ordinance required a formal hearing and notice
before destruction and also outlined the conditions under which
property would be subject to destruction; thus, adequate procedural
safeguards were found to exist.309

IV. FIRST AMENDMENT

The first amendment did not generate a large number of cases
this term, but several are worth noting. In particular Cason v. City
of Jacksonville3 10 presents the potential conflict between first
amendment rights of freedom of expression and association and the
fourteenth amendment right of freedom from racially discrimina-
tory state action.

302. 496 F.2d 99 (5th Cir. June,1974).
303. Id. at 102. The court relied on Hannah v. Larche, 363 U.S. 420 (1960) for the

general guidelines as to the requirements of due process in administrative proceedings.
304. Id. at 105.
305. Id. at 106.
306. Id.
307. Traylor v. City of Amarillo, 492 F.2d 1156 (5th Cir. Apr.,1974).
308. Id. at 1159.
309. Id.
310. 497 F.2d 949 (5th Cir. July,1974).
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The factual setting in Cason may be stated simply. The City
of Jacksonville agreed to permit the National States' Rights Party
(NSRP), an admitted white racist organization, to use the city's
civic auditorium for the Party's annual convention."' The plaintiff,
a black resident of Jacksonville, brought an action to enjoin the city
from permitting the NSRP to use the auditorium. Alleging that she
would be denied access to the meeting because of her race, plaintiff
argued that the use of the auditorium by the racially restrictive
NSRP violated her fourteenth amendment right to equal protec-
tion." ' The city, on the other hand, contended that the fourteenth
amendment prohibition of racially discriminatory state action does
not per se outweigh the free assembly rights of the NSRP.1 3

A resolution of the potential conflict of the first and fourteenth
amendments was avoided temporarily. The case was remanded to
the district court for a factual determination on the intended use of
the auditorium." 4 The lower court was to determine whether the
meeting would be open only to NSRP members and invited guests,
to the public but limited to "whites only," or to all members of the
public.3 15 To date only the Fourth Circuit has resolved this potential
conflict between the first and fourteenth amendments. In National
Socialist White People's Party v. Ringers311 the Fourth Circuit, en
banc, held that the right of assembly under the first amendment
prevails. The state action doctrine of the fourteenth amendment has
no application, according to the Fourth Circuit, when the use of
public facilities for the exercise of first amendment rights is in-
volved. The Fifth Circuit in Cason said that at this time it would
neither accept nor reject Ringers, but would await the fact-finding

311. Id. at 950.
312. Id.
313. Id. at 952.
314. Id. at 954.
315. Id. at 953-54. The court indicated that if the district court finds the meeting to be

open to nonmembers but limited to the white public, then an injunction prohibiting the city
from allowing the NSRP to use the city auditorium would be appropriate. Id.

316. 473 F.2d 1010 (4th Cir. 1972) (en banc). The Ringers court viewed the issue as not
whether there was sufficient state action to invoke the fourteenth amendment, but as whether
the state action doctrine of the fourteenth amendment is applicable when a group seeks to
exercise first amendment rights in a public forum dedicated to that purpose. The Fourth
Circuit distinguished Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961), in which
the Supreme Court held the fourteenth amendment prohibited a state agency from leasing
space to a racially discriminatory restaurant, a purely commercial activity, whereas Ringers
concerned an exercise of first amendment rights. The Ringers court said that in the latter
situation the state is required to be neutral and that a denial of the forum would impair
exercise of first amendment rights.
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of the district court. 317

Little appears to be gained by remanding for a fact-finding on
whether the meeting will be essentially private. The Fifth Circuit
seems to be missing the mark by focusing on the character of the
particular meeting. Whether or not the meeting is closed or open,
the city is facilitating the racially discriminatory views and policies
of the NSRP in allowing them to use the auditorium. Clearly state
action is present. The issue should be, as framed by the Fourth
Circuit, whether the state action doctrine of the fourteenth amend-
ment is applicable to prohibit the meeting at a public auditorium
of an organization with a racially discriminatory membership.
Thus, the character of the particular meeting as closed or open
seems largely irrelevant to the issue of the applicability of the state
action doctrine.3 1 8

A similar conflict between two fundamental constitutional
guarantees was presented in United States v. Columbia Broadcast-
ing System, Inc.3 1 This conflict was between the first amendment
right of freedom of the press and the sixth amendment right to a fair
trial. Columbia Broadcasting System (CBS) appealed the order of
a district judge that prohibited in-court sketching and also banned
publication of all sketches of the trial.32 0 Judge Dyer said that before
a prior restraint may be imposed by a judge, even in the interest of
assuring a fair trial, there must be an imminent threat to the fair
administration of justice.32 ' Although recognizing the danger of pre-
judicial publicity, the court concluded that a total ban on publica-
tion of sketches was related too remotely to the danger of prejudicial
publicity to withstand constitutional scrutiny.32 2 In addition, the

317. 497 F.2d at 953.
318. In fact there may be no conflict at all between the first and fourteenth amendments

in Cason because it might be argued that while private discrimination is included within the
first amendment, it is entitled to no affirmative protection. Thus the fourteenth amendment
rights would be the only ones entitled to protection. See Norwood v. Harrison, 413 U.S. 455,
469-70 (1973) ("...although the Constitution does not proscribe private bias, it places no
value on discrimination as it does on the values inherent in the Free Exercise Clause. Invidi-
ous private discrimination may be characterized as a form of expressing freedom of associa-
tion protected by the first amendment, but it has never been accorded affirmative constitu-
tional protections.")

319. 497 F.2d 102 (5th Cir. July,1974).
320. Id. at 103. The controversy began during the pretrial stage of the criminal prosecu-

tion of the "Gainesville Eight" who were accused of conspiring to disrupt the 1972 Republican
Convention. The trial judge announced that there would be allowed no publication of court-
room sketches. This order was later expanded to prohibit sketching regardless of where done
and to place a total ban on publication of any sketches. Id.

321. Id. at 104.
322. Id. at 106. The court rejected an analogy between publication of sketches and an

actual telecast of the trial. Id.
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court concluded that the total ban on in-court sketching was too
broad because there had been no showing that the sketching was
disruptive or obtrusive.3 23 Because no imminent threat to the fair
administration of justice was shown, the court vacated the district
judge's order.3 4 The court did indicate that more narrowly drawn
orders regulating in-court sketching and publication would pass
constitutional scrutiny because the trial court is obligated to effec-
tuate the fair trial guarantee of the sixth amendment.32 5

Other first amendment cases this term concerned the free exer-
cise and establishment clauses. In Wright v. Houston Independent
School District38 the court, in a per curiam opinion, rejected claims
that the teaching of evolution, without also teaching other theories
of human origin, constituted an establishment of religion and inhib-
ited the free exercise of religion. The court reasoned that the federal
courts cannot do that which the Supreme Court has declared state
legislatures powerless to do; prevent teaching of evolution in the
public schools for religious reasons. 327

In Simpson v. Wells Lamont Corp.325 the first amendment bar
to consideration of ecclesiastical questions by civil courts was ap-
plied to dismiss a pastor's suit against church officials. The plain-
tiff, a pastor, contended that his removal from the position of
church pastor violated certain provisions of the Civil Rights Act.
Arguing that no ecclesiastical matter was in dispute, the plaintiff
contended that the case involved employment practices and thus
should be adjudicated by a federal court.329 Viewing the interaction
between a pastor and his congregation as an integral part of church
government, Judge Roney rejected the plaintiff's view of ecclesiasti-
cal matters as too narrow. 330 Simpson is significant because the
court adheres to its previous view33' that the application of the em-
ployment provisions of the Civil Rights Act to the church-pastor

323. Id.
324. Id. at 107.
325. Id. at 106,107.
326. 486 F.2d 137 (5th Cir. Oct.,1973). The court affirmed on the opinion of Judge

Woodrow in Wright v. Houston Independent School Dist., 366 F. Supp. 1208 (S.D. Tex. 1972).
327. Id. at 138. The Supreme Court in Epperson v. Arkansas, 393 U.S. 97 (1968), held

that an Arkansas anti-evolution statute forbidding the teaching of evolution in public schools
and tax-supported colleges violated the first amendment.

328. 494 F.2d 490 (5th Cir. May,1974).
329. Id. at 493.
330. Id.
331. See McClure v. Salvation Army, 460 F.2d 553 (5th Cir.), cert. denied, 409 U.S. 896

(1972).

1975]



TEXAS TECH LAW REVIEW [Vol. 6:499

relationship would unduly invade the area of religious freedom.
Thus, in the Fifth Circuit, an allegation of a civil rights employment
violation will not overcome the first amendment bar to considera-
tion of ecclesiastical matters by federal courts.

V. PRISONERS' RIGHTS

Although cases involving important prisoners' rights issues
were heard by the court during the survey period, the crucial issues
were not reached because of procedural matters that necessitated
remand. One can anticipate significant cases in the future.

A. Section 1983

1. Suit for damages

The survey of the decisions involving the use of section 1983 to
redress prisoners' grievances begins on a sour note. Although the
scope of relief available under section 1983 was limited by the
United States Supreme Court in Preiser v. Rodriguez,33 a per cur-
iam opinion this term by the Fifth Circuit invites lower courts to
freely dismiss state prisoners' section 1983 actions that are not
within the Preiser holding.

This development began with a 1973 opinion3 4 by the court
which held a state prisoner who challenges the fact of his confine-
ment, and not the conditions attending his imprisonment, must
seek relief under the federal habeas corpus statute3 35 rather than in

332. One case presented the issue of what procedural safeguards are required constitu-
tionally before prison officials can subject an inmate to administrative punishment. In Sands
v. Wainwright, 491 F.2d 417 (5th Cir. Dec.,1973)(en banc) the district court said that section
1983 is available to enforce procedural due process requirements in prison disciplinary pro-
ceedings. The lower court held that a prisoner must be afforded a fair hearing, adequate
notice of the charges, opportunity to be heard, opportunity to provide one's own counsel or a
substitute, and a record of the proceedings. The Fifth Circuit, however, was not able to decide
the due process question because the case first had not submitted to a three-judge district
court.

333. 411 U.S. 475 (1973).
334. Mason v. Askew, 484 F.2d 642 (5th Cir. 1973).
335. The statute provides in part:

(b) An application for a writ of habeas corpus in behalf of a person in custody pursuant to a
judgment of a State court shall not be granted unless it appears that the applicant has
exhausted the remedies available in the courts of the State, or that there is either an absence
of available State corrective process or the existence of circumstances rendering such process
ineffective to protect the rights of the prisoner . ..
28 U.S.C. § 2254 (1970).
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a section 1983336 suit.3 7 This 1973 decision was based upon the
Preiser court's holding that the traditional purpose of habeas corpus
is to allow immediate or more speedy release from confinement. A
section 1983 suit is appropriate only when the prisoner seeks some-
thing other than release from confinement. 5 In both the earlier
Fifth Circuit opinion and Preiser the state prisoners sought a type
of relief that would have resulted in immediate release . 39 In neither
case did the prisoner specifically limit his request to money dam-
ages.

This term in Alexander v. Emerson340 a state prisoner brought
a section 1983 action seeking only damages on account of allegedly
unconstitutional police conduct that resulted in his conviction. Act-
ing on the assumption that the prisoner was seeking release from
custody rather than damages, the district court dismissed the ac-
tion. 4' The lower court ruled that the prisoner could test the legality
of the conduct that resulted in his imprisonment by writ of habeas
corpus. The Fifth Circuit, in a per curiam opinion, affirmed. 32 The
court held that the allowance of the section 1983 suit for damages
would permit a duplicity of actions. 34 3

The holding in Alexander will be seen by many as an unfortun-
ate one. The prisoner's petition prayed for damages, not release
from confinement. This distinction is important because the hold-
ing in Preiser v. Rodriguez344 expressly is limited to those cases in
which some sort of equitable relief is sought. The Preiser opinion
states:

If a state prisoner is seeking damages, he is attacking something
other than the fact or length of his confinement, and he is seeking
something other than immediate or more speedy release-the tra-
ditional purpose of habeas corpus. In the case of a damages claim,
habeas corpus is not an appropriate or available federal remedy. 35

336. The text of section 1983 is set out in note 7 supra.
337. 484 F.2d at 643.
338. Id.
339. In the former case the prisoner attacked the legality of his confinement by contend-

ing that his parole revocation hearing was fraught with constitutional infirmities, while in
Preiser the prisoners sought restoration of good-time credits.

340. 489 F.2d 285 (5th Cir. Dec.,1973)(per curiam.)
341. Id.
342. Id. at 286.
343. Id.
344. 411 U.S. 475 (1973).
345. Id. at 494 (emphasis original).
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At the very least, the district court in Alexander should have given
the prisoner an opportunity to show that he actually sought some
remedy other than release from confinement. It cannot be gainsaid,
however, that the holding has decisional support in other circuits.34

The Alexander decision forces the state prisoner to seek relief
under the federal habeas corpus statute- a less attractive alterna-
tive for two reasons. First, as the Supreme Court observed in
Preiser, habeas corpus is not the appropriate remedy where dam-
ages are sought. 347 Second, federal habeas corpus relief is condi-
tioned upon exhaustion of state remedies.348

Under the facts of Alexander the exhaustion doctrine raises an
interesting res judicata problem. Assume a state prisoner resorts to
state remedies and the state courts conclude that his underlying
claim of constitutional infirmities attending his conviction is un-
founded. Assume further that the prisoner subsequently is released
through a federal habeas corpus proceeding. At this time the pris-
oner can and does institute his section 1983 action in federal district
court. Will the state courts' determination that the former pris-
oner's constitutional rights were not violated and that his confine-
ment was legal be binding on the federal court on the liability
issue?

349

Another decision by the court this term is instructive. In
Brazzell v. Adams 350 a state prisoner who pleaded guilty to making
a sale of heroin in a state criminal prosecution brought a section
1983 suit for damages against the district attorney and the arresting
officers. The plaintiff alleged that he had been entrapped. The dis-
trict court ruled that the plea of guilty collaterally estopped the
plaintiff from contending that he engaged in the transaction with
the belief that he was assisting in the investigation of a narcotics
supplier. 31 The suit was dismissed.

On appeal the Fifth Circuit upheld the use of collateral estoppel
in section 1983 actions. 2 The court stated that the prisoner could

346. Still v. Nichols, 412 F.2d 778 (1st Cir. 1969); Smartt v. Avery, 411 F.2d 408 (6th
Cir. 1969)(per curiam).

347. 411 U.S. 475, 494 (1973).
348. See 28 U.S.C. § 2254 (1970).
349. Any issue of mootness is resolved by the Fifth Circuit's decision in Cruz v. Estelle,

497 F.2d 496 (5th Cir. July,1974), where the court held, inter alia, that a claim for money
damages in a section 1983 suit is not rendered moot by a plaintiff-prisoner's release from
confinement. Id. at 499.

350. 493 F.2d 489 (5th Cir. May,1974).
351. Id.
352. The general principle of collateral estoppel is that a fact conclusively established
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challenge the earlier criminal adjudication through a writ of federal
habeas corpus.353 Moreover, the court suggested that success in the
habeas corpus proceeding "would ordinarily remove the bar im-
posed by the guilty plea. '3 4 Although this suggestion is encourag-
ing, it is dicta; the holding in Alexander is the law.

Unless the dicta in Brazzell is to be followed by the court in
future cases, a state prisoner who has an apparently legitimate
claim for damages will be forced to pursue an illusive remedy under
the federal habeas corpus act. Surely the Supreme Court decision
in Preiser does not mandate such a result.

2. Stating a Cause of Action

In Thomas v. Shaw355 a state prisoner brought a section 1983
suit against a county clerk for allegedly making a damning false
entry on the court record certified and forwarded to prison officials.
The plaintiff, a black, claimed that the entry noting his involvement
in the rape of a white woman prejudiced his rights while incarcer-
ated. The district court construed the complaint to be a habeas
corpus petition and dismissed for failure to exhaust state remedies.
The Fifth Circuit vacated and remanded, holding that the com-
plaint sufficiently stated a cause of action under section 1983.356

In Robinson v. Jordan357 the prisoner, who was awaiting trial,
claimed that he was deprived of adequate medical treatment during
confinement. On appeal from the district court's ruling that an
actionable claim had not been stated, the court in a per curiam
opinion held that allegations of gross misconduct, aggravated by
racial prejudice, on the part of the sheriff and treating doctor suffi-

in an earlier suit is binding in a subsequent suit where there is an identity of the parties and
the fact determined was necessary to the result in the first suit. For a discussion of the effect
of a state court ruling on a subsequent federal proceeding see Vestal, Res Judicata/Preclusion
by Judgment: The Law Applied in Federal Courts, 66 MICH. L. REv. 1723 (1968).

The Fifth Circuit also upheld the use of collateral estoppel in Cheramie v. Tucker, 493
F.2d 586 (5th Cir. May,1974) and Parker v. McKeithen, 488 F.2d 553 (5th Cir. Jan.,1974).
An excellent discussion of this subject matter is Vestal, State Court Judgment as Preclusive
in Section 1983 Litigation in a Federal Court, 27 OKLA. L. REv. 185 (1974).

353. 493 F.2d at 490.
354. Id.
355. 497 F.2d 123 (5th Cir. July,1974)(per curiam).
356. Id. at 124. On remand, an immunity issue will be presented: whether or not court

clerks are immune from section 1983 actions. The doctrine of judicial immunity was firmly
established in Pierson v. Ray, 386 U.S. 547 (1967), but the Fifth Circuit has not decided if
this immunity extends to court clerks. Only one other circuit has passed on this issue. Fowler
v. Alexander, 340 F. Supp. 168 (M.D.N.C. 1972), aff'd, 478 F.2d 694 (4th Cir. 1973)(no
immunity).

357. 494 F.2d 793 (5th Cir. May,1974)(per curiam).
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ciently stated a cause of action.358 The judge also held that the
treating physician, who was acting solely in his capacity as county
health officer, was not immune from suit for allegedly improper
medical treatment.3 59

In Henderson v. Thrower360 the court stated that the Robinson
holding was equally applicable to the situation in which a federal
prisoner is temporarily lodged in a state or local jail under contrac-
tual arrangement between federal and local governments. 3 ' The
court reasoned that the fact of state control and its manner of exer-
cise is determinative, not the circumstances which bring the pris-
oner under state control. 3

1

B. Procedural Due Process

One case during the survey period involved revocation of ex-
pectant parole. In Sexton v. Wise3

1
3 the prisoner had been convicted

under the Youth Corrections Act 364 and sentenced to the Federal
Correctional Institution in Seagoville, Texas, where he participated
in a work release program. Without knowledge that Sexton violated
the rules of the program by making an unauthorized change in
employment, the United States Board of Parole issued a certificate
of parole that was to become effective on a future date. Upon learn-
ing of Sexton's violation of the work program rules, the parole board
summarily rescinded the parole certificate. Sexton contended that
the summary recission violated the due process clause of the four-
teenth amendment. The Fifth Circuit disagreed; the court held that
prison officials were not required to provide notice and a hearing
before revoking the certificate. 6 5 The court reasoned that the due

358. Id. at 795. This ruling was made notwithstanding the court's conclusion that a
district court, in deference to the broad range of discretion that prison officials have in
providing medical care, may go so far as to dismiss a pro se petition if it fails to allege
misconduct rising to the level of an abuse of official discretion.

359. The court found state action because the physician was designated as a health
officer by TEx. Rav. Crv. STAT. ANN. art. 4423 (1966). See also TEx. Arr'v GEN. Op. No. 0-
3191 (1941).

The district court had relied upon cases involving privately retained or court-appointed
attorneys to reach the opposite result. The Fifth Circuit, however, said these cases were
inapposite because there, unlike the situation in Robinson, the prisoner had some freedom
of choice in deciding who would render the necessary service.

360. 497 F.2d 125 (5th Cir. July,1974)(per curiam).
361. Id. at 106.
362. Id.
363. 494 F.2d 1176 (5th Cir. May,1974).
364. 18 U.S.C. § 5010 (1970).
365. 494 F.2d at 1178.

[Vol. 6:499



CIVIL RIGHTS

process protections did not attach before the parole process was
completed-the effective date of the parole certificate.3 1

C. Equal Protection

Of particular interest to Texas practitioners is the decision in
Dorrough v. Estelle,3 7 where the Fifth Circuit declared article
44.09368 of the Texas Code of Criminal Procedure to be unconstitu-
tional. Dorrough, a federal prisoner, who escaped after sentencing
but was recaptured, sought federal habeas corpus when the state
appellate court, pursuant to article 44.09, dismissed his appeal from
a felony conviction. The Fifth Circuit held that article 44.09 was
unconstitutional because the classification drawn by the statute was
underinclusive and irrational in view of its purpose to discourage
escape and to promote voluntary return by escapees. 39

Although the court stated that the practice of dismissing or
reinstating appeals is a proper area of state involvement, 370 any
unreasonable classification that results in different treatment of
prisoners is impermissible.3 1' The constitutional infirmity of the
Texas statute was its inapplicability to those who escaped prior to
sentencing. In addition, the statute provided more liberality for
reinstatement of the appeals of escapees who had been sentenced to
death or life terms.372

D. Prisoner Compensation

In Thompson v. United States373 a federal prisoner brought suit

366. Id.
367. 497 F.2d 1007 (5th Cir. July,1974).
368. The statute provides:
If the defendant, pending an appeal in the felony case, makes his escape from
custody; the jurisdiction of the Court of Criminal Appeals shall no longer attach in
the case. Upon the fact of such escape being made to appear, the court shall, on
motion of the State's attorney, dismiss the appeal; but the order dismissing the
appeal shall be set aside if it is made to appear that the defendant has voluntarily
returned within ten days to the custody of the officer from whom he escaped; and
in cases where the punishment inflicted by the jury is death or confinement in an
institution operated by the Department of Corrections for life, the court may in its
discretion reinstate the appeal if the defendant is recaptured or voluntarily surren-
ders within thirty days after such escape.

TEx. CODE CrIM. PRoc. ANN. art. 44.09 (1966).
369. 497 F.2d at 1012.
370. Id. at 1013.
371. Id.
372. Id.
373. 495 F.2d 192 (5th Cir. June,1974)(per curiam).
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under the Federal Tort Claims Act,374 seeking "back compensation"
and industrial good time for injuries he sustained while working at
the prison. The district court dismissed the suit on the ground that
a statutorily-created inmate compensation system373 provided the
sole remedy. On appeal the Fifth Circuit, in a per curiam opinion,
affirmed.37 The court held that the inmate compensation fund was
the exclusive means of recovery for an inmate's work-related inju-
ries .377

E. Sentence Credits

Parker v. Estelle37 involved the claim by a prisoner that he had
not been given credit against his sentence for time spent in a state
hospital before sentencing.3 79 Noting that this Circuit distinguishes
between credit for presentence and post-sentence custody,380 the
court applied a conclusive presumption that the jury had given
credit for the presentence custody.3 8' Thus, whenever a federal jury
imposes a sentence which, when added to the time spent in present-
ence custody, totals no more than the maximum possible sentence
for the offense, this Circuit will presume conclusively that credit for
presentence custody was given.

In Cochran v. United States3s2 the Fifth Circuit, in a per curiam
opinion, affirmed the district court's ruling that a prisoner was not
entitled to credit against his sentence for time spent while released
on bond before conviction. 8 3

374. 28 U.S.C. § § 1346(b), 2671 et seq. (1970).
375. 18 U.S.C. § 4126 (1970).
376. 495 F.2d at 193.
377. Id.
378. 498 F.2d 625 (5th Cir. Aug.,1974).
379. For the purpose of its decision the court assumed arguendo that detention and

treatment in a state hospital was the equivalent of punitive custody or punishment. Id. at
627.

380. A defendant must be given credit for post-sentence custody, Robinson v. Beto, 426
F.2d 797 (5th Cir. 1970) (per curiam) but there is no absolute right to credit for presentence
custody, see Hill v. Wainwright, 465 F.2d 414 (5th Cir. 1972) (per curiam).

381. 498 F.2d at 627. An earlier case had applied a similar presumption where a judge
had imposed sentence. See Bryans v. Blackwell, 387 F.2d 764 (5th Cir.), cert. denied, 391 U.S.
907 (1967).

382. 489 F.2d 691 (5th Cir. Feb.,1974).
383. The prisoner relied on Hensley v. Municipal Court, 411 U.S. 345 (1973) to argue

that he was "in custody" within the meaning of 18 U.S.C. § 3568 (1970), which provides that
the Attorney General "shall give... [any person convicted of an offense] . . . credit toward
service of his sentence for any days spent in custody in connection with the offense or acts
for which sentence was imposed."

In Hensley it was held that a criminal defendant who was released on his own recogniz-
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F. Attorney's Fees

The district court in Gates v. Collier," a civil rights action,
ordered that the plaintiff's attorney's fees be paid out of state treas-
ury funds that had been appropriated for operation of the state
penitentiary. Upholding the award, the Fifth Circuit rejected the
state's argument that the award violated the principle of sovereign
immunity as well as the eleventh amendment.385 The court reasoned
that the award of attorney's fees is not an award of damages. 6

VI. RIGHT TO BE FREE FROM ILLEGAL ELECTRONIC SURVEILLANCE

IN Wright v. Florida31
7 the Fifth Circuit recognized a civil rights

suit for damages for invasion of privacy by illegal interception of
communications. The Reverend Temperance E. Wright brought
causes of action based on allegedly illegal wiretapping of his tele-
phone conversations. The Reverend argued that the wiretaps vio-
lated the fourth amendment and Title III of the Omnibus Crime
Control Act. 38

1 Section 2520 authorizes a civil action by any person
whose wire or oral communications are illegally intercepted, dis-
closed, or used. 39 The district court dismissed the suit for lack of

ance pending execution of sentence following conviction was "in custody" within the federal
habeas corpus statute, and, therefore, within section 3568 for purposes of credit against
sentence.

The Fifth Circuit rejected the argument, saying that Hensley is "limited to the situation
where a criminal defendant seeking federal habeas corpus relief while he is released on his
own recognizance and after he has exhausted his state remedies." 489 F.2d at 692-93. The
Ninth Circuit similarly defines "custody" as used in section 3568. See Sica v. United States,
454 F.2d 281 (9th Cir. 1971)(per curiam).

384. 489 F.2d 298 (5th Cir. Dec.,1973).
385. Id. at 302.
386. Id.
387. 495 F.2d 1086 (5th Cir. June,1974).
388. 18 U.S.C. § 2520 (1970).
389. The statute provides:
Any person whose wire or oral communications is intercepted, disclosed, or used in
violation of this chapter shall (1) have a civil cause of action against any person
who intercepts, discloses, or uses, or procures any other person to intercept, dis-
close, or use such communications, and (2) be entitled to recover from any such
person -

(a) actual damages but not less than liquidated damages computed at the rate
of $100 a day for each day of violation or $1,000, whichever is higher;

(b) punitive damages; and
(c) a reasonable attorney's fee and other litigation costs reasonably incurred.

A good faith reliance on a court order or on the provisions of section 2518(7) of this
chapter shall constitute a complete defense to any civil or criminal action brought
under this chapter.

18 U.S.C. § 2520 (1970).
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federal court jurisdiction. On appeal the Fifth Circuit reversed, and
held that 28 U.S.C. § 1343(4)90 furnished jurisdiction to hear the
claim .31,

To find jurisdiction the court had to rule that a "civil right" was
violated because section 1343(4) applies only if section 2520 is held
to protect "civil rights. '3 The court held that there is a right to be
free from unauthorized or improperly authorized wiretapping.3 93

Phillip S. Brown
John R. Henderson

Note-Recognition of Constitutional Right to Treatment for
Involuntarily Civilly Committed Mental Patients. Donaldson v.
O'Connor, 493 F.2d 507 (5th Cir. 1974), cert. granted, 95 S. Ct. 171
(1974).

Kenneth Donaldson, diagnosed a paranoid schizophrenic, was
civilly committed to the Florida State Hospital in 1957.' Donaldson
was not released until after he had instituted this suit-over 14
years later.2 During that time, Donaldson received no commonly
accepted psychiatric treatment, only subsistence-level custodial
care.3 Donaldson brought a class action on behalf of all the patients
in his ward. He sought damages under federal statute4 for depriva-
tion of his civil rights, habeas corpus relief, and broad declaratory
and injunctive relief requiring the hospital to provide adequate psy-
chiatric treatment.' He contended that he had a constitutional right
to receive treatment or be released.' In the district court, the jury
returned verdicts against two of Donaldson's attending physicians
and awarded Donaldson 28,500 dollars compensatory and 10,000

390. The statute provides that district courts shall have original jurisdiction of suits "to
recover damages or to secure equitable or other relief under any Act of Congress providing
for the protection of civil rights. 28 U.S.C. § 1343(4) (1970).

391. 495 F.2d at 1090.
392. Id.
393. Id. See also Kinoy v. Mitchell, 331 F. Supp. 379 (S.D.N.Y. 1971).

1. Donaldson v. O'Connor, 493 F.2d 507, 509 (5th Cir. Mar.,1974), cert. granted, 95 S.
Ct. 171 (1974).

2. Id.
3. Id. See pp. 511-12 for details of the unfavorable conditions of Donaldson's confine-

ment.
4. Civil Rights Act, 42 U.S.C. § 1983 (1871).
5. 493 F.2d at 512.
6. Id. at 509.
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dollars punitive damages.7 The Fifth Circuit Court of'Appeals
affirmed the judgment and held that the fourteenth amendment
guarantees an involuntarily civilly committed mental patient who
possesses no dangerous tendencies, a right to treatment.8

Donaldson v. O'Connor' is the first case in which a federal court
of appeals has considered the question of whether the fourteenth
amendment guarantees a right to treatment to persons involuntarily
civilly committed to state mental hospitals. The court, using the
language of the Supreme Court, began its resolution of the question
by recognizing that "civil commitment entails a 'massive curtail-
ment of liberty' in the constitutional sense."' 0 Because of this depri-
vation of liberty, the court recognized the due process clause of the
fourteenth amendment as a restriction on government actions in the
area of civil commitment. The court outlined in two parts how the
due process clause guarantees a right to treatment. The first part
of the court's theory is based the two-pronged traditional due pro-
cess test which requires that (1) government action must be justified
in terms of a permissible goal," and (2) the action taken must bear
some reasonable relation to the goal to be achieved.'"

The court set forth three grounds often asserted to justify civil
commitment under the first prong of the test: "danger to self; dan-
ger to others; and need for 'treatment', or for 'care', 'custody', or
'supervision'."'I3 The court viewed these grounds as falling within
two general rationales used to support permissible state interests in
confinement, a police power rationale and a parens patriae ration-

7. Id. at 510.
8. Id. This note will deal only with this major holding of the case. The court also held

(1) that the evidence was sufficient to support the verdict for compensatory and punitive
damages, id. at 513-18; (2) that there was no merit to objection to systematic exclusion of
physicians from jury under jury selection rule, id. at 528; (3) that the statute of limitations
on actions such as this does not accrue until release of the patient, id. at 529; and (4) that
the physicians were not entitled to quasi-judicial immunity under 42 U.S.C. § 1983, id. at
529-30.

9. 493 F.2d 507 (5th Cir. Mar., 1974).
10. Id. at 520. Humphrey v. Cady, 405 U.S. 504, 509 (1972). In Humphrey the Supreme

Court noted that the claim of an indefinitely committed sex offender that he was receiving
no treatment was a substantial constitutional claim. Id. at 509. However, the Court did not
directly rule on that issue in Humphrey. Id.

11. Donaldson v. O'Connor, 493 F.2d 507, 520 (5th Cir. Mar., 1974). Tribe, Forward
-Toward a Model of Roles in the Due Process of Life and Law, 86 H~Av. L. REv. 1, 17
(1973).

12. Donaldson v. O'Connor, 493 F.2d 507, 520-21 (5th Cir. Mar.,1974).
13. Id. at 520. Jackson v. Indiana, 406 U.S. 715, 737 (1972); Note, Civil Commitment

of the Mentally Ill: Theories and Procedures, 79 Hnav. L. Rav. 1288, 1289-97 (1966); Note,
The Nascent Right to Treatment, 53 VA. L. REV. 1134, 1138-39 (1967).
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ale. 4 Then, under the second prong of the traditional due process
test, the court referred to Jackson v. Indiana,',' in which the Su-
preme Court ruled that "at the least, due process requires that the
nature and duration of commitment bear some reasonable relation
to the purposes for which the individual is committed."'" Thus,
when the rationale for confinement, as in Donaldson's case, is the
parens patriae rationale that the patient is in need of treatment, the
court held that treatment meeting some constitutionally definable
standard is required by due process.7

The court next advanced the second part of its due process
argument for a constitutional right to treatment. This reasoning
focuses on the requirement of a quid pro quo for the confinement of
an individual by the state. In criminal cases due process requires
that confinement must be for a definite period, be in response to a
specific offense, and be imposed only after properly conducted pro-
ceedings. 8 In order to satisfy due process requirements in the area
of civil commitment, where the usual limitations on the power to
detain are not present, there must be a quid pro quo to justify
confinement."' Because the quid pro quo most commonly recognized
for civil commitment is rehabilitative treatment, the court con-
cluded that such treatment must be provided when rehabilitation
is possible3 Even where rehabilitation is impossible, the quid pro
quo of minimal habilitation and care would require that a mental
patient receive more than the mere custodial care he would receive
in prison.'

The Fifth Circuit rejected arguments against court recognition
of a constitutional right to treatment. The court first stated that
even if it accepted the contention that adequate treatment is not
judicially definable, it would not, for that reason alone, refuse to

14. Donaldson v. O'Connor, 493 F.2d 507, 521 (5th Cir. Mar.,1974).
15. 406 U.S. 715 (1972).
16. Id. at 738. The Jackson case involved a mentally defective deaf mute who was

committed after the court determined that he was incompetent to stand trial. His defects
were not susceptible to treatment and thus, it was unlikely that he would ever become
competent to stand trial. The Supreme Court held that the state could confine Jackson under
the commitment provisions for those found incompetent to stand trial only for the reasonable
time necessary to determine whether he would regain capacity to stand trial in the foreseeable
future. It held further than any continued confinement would have to be justified by progress
toward the goal of helping Jackson become competent to stand trial. Id.

17. Donaldson v. O'Connor, 493 F.2d 507, 522 (5th Cir. Mar.,1974).
18. Id.
19. Id.
20. Id.
21. Id.
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recognize the right.22 The court, however, would not concede that
determination of a standard for adequate treatment is beyond the
competence of the judiciary." The court cited several procedures it
believed were available to the courts to determine the constitutional
adequacy of treatment. 4

The decision of the Fifth Circuit in Donaldson culminates a
slow, but steady development, only recently begun, toward recogni-
tion of a constitutional right to treatment for involuntarily commit-
ted patients. In 1960, Dr. Morton Birnbaum, crusader for this con-
stitutional right, confronted members of the legal profession with an
article pleading for judicial recognition and enforcement of the
right. 5 At that time the law had dealt with only the substantive and
procedural due process aspects of the commitment proceeding. No
legal consideration had been given to whether the patient received
adequate treatment after being committed. 7 According to Dr. Birn-
baum, treatment of patients during commitment was shamefully
nonexistent and threatened to remain so.2" He urged that substan-
tive due process requires that an involuntarily committed mental
patient actually receive treatment. 9 As Birnbaum noted in his arti-

22. Id. at 525-26.
23. Id.
24. Id. The court suggests that counsel for the patient and the government can present

data concerning standards for mental care, the court may appoint independent experts,
assistance might be obtained from sources such as the American Psychiatric Association
which has published standards, and the court could invite the legal and psychiatric communi-
ties to establish procedures they felt would provide the best expert assistance. Rouse v.
Cameron, 373 F.2d 451, 457 (D.C. Cir. 1966). The court-also cites Wyatt v. Stickney, 344 F.
Supp. 373, 375-76 (M.D. Ala. 1972), as evidence Pit the courts can successfully formulate
minimum standards for adequate treatment.

25. Birnbaum, The Right to Treatmentf46 A.B.A.J. 499 (1960) [hereinafter cited as
Birnbaum].

26. Id. at 502.
27. Id.
28. Id. at 500. See generally JOINT INFORMATION SERVICES, AMERICAN PSYCHIATRIC Ass'N

AND NATIONAL Ass'N ON MENTAL HEALTH, FIFTEEN INDICES (1968); JOINT COMM'N ON MENTAL

ILLNESS AND HEALT FINAL REPORT: ACTION FOR MENTAL HEALTH (1961).
29. Birnbaum, supra note 25, at 503. Dr. Birnbaum also discussed possible problems

that might arise from the judicial recognition and enforcement of the right and their solutions.
Id. at 504-05. These problems have been commented on in numerous publications and will
not be treated in depth here. See, e.g., United States ex rel. Schuster v. Herold, 410 F.2d
1071, 1091-94 (2d Cir. 1969) (Moore, J., dissenting); Bazelon, Foreword-A Symposium: The
Right to Treatment, 57 GEO. L.J. 676 (1969); Birnbaum, A Rationale for the Right, 57 GEO.
L.J. 752 (1969); Cameron, Nonmedical Judgment of Medical Matters, 57 GEO. L.J. 716
(1969); Drake, Enforcing the Right to Treatment: Wyatt v. Stichney, 10 AM. CraM. L. REv.

587 (1972); Halpern, A Practicing Lawyer Views the Right to Treatment, 57 GEO. L.J. 782
(1969); Katz, The Right to Treatment-An Enchanting Legal Fiction?, 36 U. CMI. L. REv.
755, 767-83 (1969); Note, Civil Restraint, Mental Illness, and the Right to Treatment, 77 YALE
L.J. 87, 104-16 (1967); 80 HARV. L. REV. 898 (1967).
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cle, there was no direct precedent in 1960 for establishing this right
to treatment. 0 Prior cases had come close to the issue, but had never
directly recognized a right to treatment. Early decisions had held
that those persons committed for nonpenal reasons were entitled to
be confined in some institution other than a prison.3' A later group
of cases went even further and required that the conditions of non-
penal confinement in fact be therapeutic.32 Birnbaum's article and
its ensuing support, however, directed the attention of the legal
profession to the issue of whether an involuntarily civilly committed
mental patient has a constitutional right to receive the treatment
for which he was confined.

Shortly after Birnbaum's article appeared, a Senate subcom-
mittee began hearings (1961 Hearings)33 on the constitutional rights
of the mentally ill. Senator Sam Ervin, chairman of the subcommit-
tee, noted in his opening statement that: "One of the paramount
questions confronting us today is whether society, which is unable
or unwilling to provide treatment, has the right to deprive the
patient of his liberty on the sole grounds that he is in need of care. 3

Twenty-two representatives of the medical, psychiatric, and legal
professions appeared or presented their recommendations for legis-
lative action to the committee. The hearings were continued in 1963
(1963 Hearings),35 when the subcommittee began consideration of
legislation which embodied the recommendations of those persons
testifying at the 1961 Hearings. Ervin again focused on the treat-
ment issue in the 1963 Hearings saying:

...At previous hearings of the subcommittee, many witnesses
testified to the shocking fact that institutionalized patients often
receive only custodial care. Several experts advanced the opinion

30. Birnbaum, supra note 25, at 503.
31. Benton v. Reid, 231 F.2d 780 (D.C. Cir. 1956); Miller v. Overholser, 206 F.2d 415

(D.C. Cir. 1953); Commonwealth v. Page, 339 Mass. 313, 159 N.E.2d 82 (1959); In re Maddox,
351 Mich. 358, 88 N.W.2d 470 (1958).

32. Sas v. Maryland, 334 F.2d 506 (4th Cir. 1964), cert. dismissed as improvidently
granted sub nom., Murel v. Baltimore City Crim. Court, 407 U.S. 355 (1972) (concerning
defective delinquents); Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966), cert. denied, 382 U.S.
863 (1965); Darnell v. Cameron, 348 F.2d 64, 67-68 (D.C. Cir. 1965); Ragsdale v. Overholser,
281 F.2d 943 (D.C. Cir. 1960); Commonwealth v. Page, 339 Mass. 313, 159 N.E.2d 82 (1959).

33. Hearings on the Constitutional Rights of the Mentally Ill Before the Subcomm. on
Constitutional Rights of the Senate Comm. on the Judiciary, 87th Cong., 1st Sess. (1961).

34. Id. at 1-2.
35. Hearings on S. 935 Before the Subcomm. on Constitutional Rights of the Senate

Comm. on the Judiciary, 88th Cong., 1st Sess. (1963).
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that to deprive a person of liberty on the basis that he is in' need
of treatment, without supplying the needed treatment is tanta-
mount to a denial of due process.3"

In response to the opinions expressed before the subcommittee,
Congress enacted two statutes aimed at assuring the constitutional
rights of institutionalized mental patients in the District of Colum-
bia. 7 Both acts include the provision that "a person hospitalized in
a public hospital for a mental illness shall, during his hospitaliza-
tion, be entitled to medical and psychiatric care and treatment. 3

One of these provisions has been relied upon by the District of
Columbia Circuit Court of Appeals to vindicate the right to treat-
ment on statutory grounds without having to decide whether the
right rises to a constitutional level.

In 1967, the D.C. Circuit took a major step in developing the
constitutional right to treatment in the highly influential decision
of Rouse v. Cameron.31 Rouse, charged with carrying a deadly
weapon and found not guilty by reason of insanity, was summarily
committed for treatment of his mental illness.4 ° After 3 years in the
institution, Rouse filed a habeas corpus petition challenging his
continued detention on the grounds that he was receiving no treat-
ment.' The lower court refused to intervene on grounds that it was
powerless to consider whether Rouse was getting adequate treat-
ment.42 The court of appeals, however, held that under the D.C.
statutory provision for treatment, a person committed to a public
mental hospital has a judicially enforceable right to treatment or
release. The Rouse decision thus opened up the habeas corpus
proceeding as a device for forcing recognition of the right of a civilly
committed mental patient to treatment.

Although the Rouse court relied on statutory authority to recog-
nize a right to treatment, Judge Bazelon also expounded dictum on
the constitutional grounds for the right. He noted that where treat-
ment was not provided, the hospital became in effect a penitentiary

36. Id. at 12.
37. District of Columbia Hospitalization of the Mentally Ill Act, Pub. L. No. 89-183,

79 Stat. 750 (1965), and the Ervin Act, now D.C. CODE §§ 21-501 to 21-591 (Supp. V. 1966).
38. District of Columbia Hospitalization of the Mentally Ill Act, Sec. 9(b), Pub. L. No.

89-183, 79 Stat. 750 (1965); D.C. CODE § 21-562 (1965).
39. 373 F.2d 451 (D.C. Cir. 1966).
40. Id. at 451.
41. Id. at 452.
42. Id.
43. Id. at 454-55.
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where a patient could be detained for an unlimited duration even
though he had committed no offense." Thus, Rouse could have been
confined indefinitely in the mental institution; had he been found
criminally responsible, he could have been confined in prison for a
maximum of 1 year.45 Bazelon pointed out that because this distinc-
tion rests only on a need for treatment, failure to supply treatment
may then raise due process and equal protection questions. In
addition, he observed that unless treatment is provided, confine-
ment of a person who has not been found criminally responsible may
also constitute cruel and unusual punishment. 7

Rouse has been the subject of considerable criticism, most of
which focuses on perceived difficulties in implementing a right to
treatment. Despite these attacks, however, Rouse has been cited
as authority for establishing the right to treatment in numerous
cases which have followed. The constitutional grounds mentioned
by way of dictum in Rouse have been seized upon and expanded in
succeeding cases which either declared a constitutional right to
treatment or discussed constitutional justifications but ultimately
relied on a statutory basis for the right.4"

A constitutionally-founded right to treatment for involuntarily

44. Id. at 453.
45. Id.
46. Id. Sas v. Maryland, 334 F.2d 506, 509 (4th Cir. 1964).
47. Rouse v. Cameron, 373 F.2d 451, 453 (D.C. Cir. 1966); cf. Robinson v. California,

370 U.S. 660 (1962) which held punishment by imprisonment for status or condition of
narcotics addiction is cruel and unusual.

In Robinson, the Supreme Court said:
It is unlikely that any State at this moment in history would attempt to make it a
criminal offense for a person to be mentally ill. . . . A State might determine that
the general health and welfare require that the victims of [this] and other human
afflictions be dealt with by compulsory treatment. . . . But, in the light of contem-
porary human knowledge, a law which made a criminal offense of such a disease
would doubtless be universally thought to be cruel and unusual punishment.

Id. at 666.
48. See, e.g., Katz, The Right to Treatment-An Enchanting Legal Fiction?, 36 U.

CHI. L. REv. 755 (1969).
49. Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969), also a D.C. Circuit habeas

corpus case, based its finding of a right to treatment on the Code provision, but also consid-
ered due process requirements of alternate dispositions of the patient within the hospital. The
court held that "since treatment of a mentally ill person is an essential justifying purpose of
civil commitment, a permissible decision to confine a patient under maximal restrictions
cannot be made without consideration of its therapeutic consequences." Id. at 625-26.

Shortly after the Rouse decision, the Massachusetts Supreme Court held in Nason v.
Superintendent of Bridgewater State Hosp., 353 Mass. 604, 233 N.E.2d 908 (1968), that in
order to overcome Nason's due process and equal protection objections to his confinement
without treatment, a program of treatment appropriate in light of Nason's particular condi-
tion and prognosis must be provided within a reasonable time. Id. at 610, 233 N.E.2d at 914.
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civilly committed mental patients was first expressly recognized by
a federal district court in Alabama in 1971. In Wyatt v. Stickney,'0

the court set forth the right to treatment in explicit terms: When
patients are involuntarily committed through noncriminal proce-
dures to state mental hospitals for treatment purposes, "they
unquestionably have a constitutional right to receive such individ-
ual treatment as will give each of them a realistic opportunity to be
cured or to improve his or her mental condition."'"

Unfortunately, Wyatt quotes Rouse heavily as its authority,
without acknowledging that Rouse only recognized a statutory right
to treatment. This reliance has weakened the authoritative strength
of Wyatt as a basis for the constitutional right. The only indepen-
dent constitutional support provided for the right by the Wyatt
court is found in the following language: "To deprive any citizen of
his or her liberty upon the altruistic theory that the confinement is
for humane therapeutic purposes and then fail to provide adequate
treatment violates the very fundamentals of due process."52 Despite
the meager authority in the decision, numerous other courts have
followed Wyatt in recognizing a constitutional right to treatment.
These courts have recognized a constitutional right to treatment for
civilly committed mental patients,5" as well as for persons in other
settings of state-imposed noncriminal confinement. 4

50. Wyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971), appeal docketed sub nom.,
Wyatt v. Aderholt, No. 72-2634, 5th Cir., Aug. 1, 1972.

A series of cases involving implementation of standards for minimally adequate treat-
ment in the Alabama mental institutions followed this first decision. In Wyatt v. Stickney,
334 F. Supp. 1341 (M.D. Ala. 1971), the court found that the hospital was continuing to
infringe patients' rights and ordered a human rights commission set up to study the standards
that should be required for total administration of the hospital as well as for adequate
treatment for individual patients. In Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1972),
the court set forth in an appendix detailed regulations to be followed in administration of
the mental hospitals of the state. Wyatt v. Stickney, 344 F. Supp. 387 (M.D. Ala. 1972), a
companion case, also established standards for operation of the institutions for the mentally
retarded of the state.

Wyatt v. Stickney has been consolidated with Burnham v. Department of Pub. Health,
349 F. Supp. 1335 (N.D. Ga. 1972) for purposes of appeal to the Fifth Circuit, where the cases
have been argued and await decision.

51. Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D. Ala. 1971).
52. Id. at 785.
53. Welsch v. Likins, 42 U.S.L.W. 2475 (D. Minn. Feb. 15, 1974) (mentally retarded);

Stachulak v. Coughlin, 364 F. Supp. 687 (N.D. Ill. 1973) (commitment under Sexually Dan-
gerous Persons Act); Renelli v. Department of Mental Hygiene, 73 Misc. 2d 261, -_ N.E.2d

__, 340 N.Y.S.2d 498 (Sup. Ct. 1973); Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 305
N.E.2d 903, 350 N.Y.S.2d 889 (1973) (regarding need for maximum security detention).

54. Marshall v. Parker, 470 F.2d 34 (9th Cir. 1972) (narcotics addict); Horacek v. Exon,
357 F. Supp. 71 (D. Nebr. 1973) (mentally retarded, based on cruel and unusual punishment
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As compared to the numerous decisions in favor of the constitu-
tional right to treatment, only one major decision has refused to
recognize a constitutional right to treatment when it was squarely
under consideration.5 As noted in Donaldson, the Northern District
of Georgia in Burnham v. Department of Public Health explicitly
disagreed with the Wyatt decision." Burnham pointed out that
Rouse and other cases relied on in Wyatt were based solely on statu-
tory interpretation. 7 The Burnham court asserted that the plaintiff
patients of the Georgia mental institutions had failed to allege dep-
rivation of a federally-protected right, which is a prerequisite to
recovery under the civil rights statutes. 8 The court, saying "treat-
ment" cannot be judicially defined, also termed the declaratory
cause nonjusticiable.55 Further, the Georgia court held that the
administration of mental health programs was beyond the technical
expertise of the courts and should be left to the legislature.'"

These grounds asserted in Burnham for denying a constitu-
tional right, though not without merit, have not significantly damp-
ened the movement toward recognition of the constitutional right to
treatment. Even before the Burnham decision, Judge Bazelon al-
ready had defended the right against many of the same points criti-
cizing his Rouse opinion later raised in Burnham.6 Bazelon urged
that the administrative problems incurred by the courts in the en-
forcement of a right to treatment are not insolvable. As in countless
other areas in which the court has lacked expertise, he felt the court
could resort to administrative aid for the information needed to
make an informed decision.2 Even acknowledging, however, that

finding); Morales v. Turman, 364 F. Supp. 166 (E.D. Tex. 1973) (juveniles); Martarella v.
Kelley, 349 F. Supp. 575 (S.D.N.Y. 1972) (persons in need of supervision); Inmates of Boy's
Training School v. Affleck, 346 F. Supp. 1354 (D.R.I. 1972) (rehabilitation of juveniles).

55. Burnham v. Department of Pub. Health, 349 F. Supp. 1335 (N.D. Ga. 1972), appeal
docketed No. 72-3110, 5th Cir., Oct. 4, 1972. As noted at 49 above, Burnham has been
consolidated with Wyatt on appeal and awaits decision. Cf. New York State Ass'n for Re-
tarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973) which denied the right to
treatment or release based on differences between the purposes of commitment of mentally
ill persons and those mentally retarded. The case provides good discussion of the evolution
of a constitutional right to treatment for the mentally ill, however.

56. Burnham v. Department of Pub. Health, 349 F. Supp. 1335, 1340 (N.D. Ga. 1972).
57. Id. at 1339.
58. Id. at 1340-41.
59. Id. at 1342. Szasz, The Right to Health, 57 GEo. L.J. 734, 741 (1969).
60. Burnham v. Department of Pub. Health, 349 F. Supp. 1335, 1341 (N.D. Ga. 1972).
61. Bazelon, Implementing the Right to Treatment, 36 U. Cm. L. REv. 742 (1969)

[hereinafter cited as Bazelon].
62. Id. at 743. Other areas in which the court has lacked expertise, yet still made

informed decisions, have been patents, antitrust, ecology, medical malpractice, adequacy of
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some problems would result from implementing the right to treat-
ment, Bazelon "would not have the courts play handmaiden to the
social hypocrisy which rationalizes confinement by a false promise
of treatment.""' He felt this right to treatment must be recognized
by the courts even if the legislature could not be persuaded to appro-
priate funds for the treatment of mental patients in state hospitals. 4

The most recent decision in this area, like Donaldson, also re-
jected any undercutting effects of the Burnham decision on Wyatt
or Rouse. The court in Welsch v. Likins65 refused to accept the
arguments promulgated in Burnham against the right and upheld
the constitutional right to treatment. The Welsch court conceded
that the constitutional support for the right provided by Wyatt had
been sparse, 7 but expounded two basic rationales to substantiate
constitutional status for the right. First, commitment pursuant to
civil statutes often lacks the procedural safeguards of a criminal
prosecution, and this abridgment of procedural rights must be justi-
fied on the grounds that the purpose of such commitment is to
provide treatment. 8 The second rationale referred to the cruel and
unusual punishment prohibitions of the eighth amendment and the
language of Robinson v. California,"9 as well as the fourteenth
amendment. The court reasoned that confinement without treat-
ment is equivalent to indefinite imprisonment based on the mere
status of mental illness.70 Civilly committed mental patients who do
not receive treatment thus are subjected to cruel and unusual pun-
ishment as prohibited by Robinson.7

As the foregoing review of the development of the right to treat-
ment indicates, the cases to date, scholarly discussion, and expert
testimony before the Senate subcommittee on constitutional rights
of the mentally ill indicate ample authority in the fourteenth

medical care given prisoners, and questions involving sanity in commitment proceedings. Id.;
Case Comment, 86 HARv. L. REv. 1282, 1297 (1973).

63. Bazelon, supra note 61, at 749. See also Case Comment, 86 HARv. L. REv. 1282
(1973), "Recent federal cases have made clear that difficulties of enforcement will not prevent
the issuance of an injunction to protect constitutional rights." Id. at 1306.

64. Bazelon, supra note 61, at 750.
65. 42 U.S.L.W. 2475 (D. Minn. Feb. 15, 1974).
66. 349 F. Supp. 1335 (N.D. Ga. 1972).
67. Welsch v. Likins, 42 U.S.L.W. 2475, 2476 (1974).
68. Id.
69. 370 U.S. 660 (1962). See note 47 supra.
70. Welsch v. Likins, 42 U.S.L.W. 2475, 2476 (1974).
71. Id. See also Note, The Nascent Right to Treatment, 53 VA. L. REv. 1134, 1144-47

(1967), for the eighth amendment argument for the right; Note, Civil Restraint, Mental
Illness and the Right to Treatment, 77 YALE L.J. 87, 97-100 (1967).
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amendment, and possibly the eighth amendment, for substantiat-
ing a constitutionally-protected right to treatment for involuntarily
civilly committed mental patients. The Donaldson decision repre-
sents a badly-needed recognition by a federal court of appeals that
the quid pro quo treatment which justifies confinement of civilly
committed patients merits a constitutional guarantee. Case histo-
ries of these patients and studies on psychiatric hospitalization are
dramatic evidence of the deprivation of liberty which ensues from
commitment to a mental institution.72 Under a due process analysis,
particularly in the case of the nondangerous, civilly committed pa-
tient, there is no justification, other than the need for treatment, for
confinement by the state. Without this quid pro quo, retaining the
patient in a hospital under conditions very similar to penal confine-
ment, if not worse, is doubtless a violation of the due process clause
of the fourteenth amendment. In addition, the prohibitions of the
eighth amendment, as interpreted by Robinson, against imprison-
ment for mere status would seem to require that the state either
initiate a treatment program for the nondangerous individual or
release him. Few would argue that detention merely because of
mental illness, under the conditions in most state mental hospitals,
is not cruel and unusual punishment.

Problems very likely will arise in implementing the constitu-
tional right to treatment and determining whether it has been ade-
quately afforded in an individual case. These difficulties, however,
are not peculiar to the right to treatment, nor are they insurmounta-

72. See, e.g., READINGS IN LAW AND PSYCHITRY at 181 (R. Allen, E. Ferster & J. Rubin
eds. 1968),

About a dozen years ago I conducted a nationwide survey of mental hospital condi-
tions in the United States; I reported my findings in a book The Shame of the
States. Some physicians I interviewed frankly admitted that the animals of nearby
piggeries were better housed, fed, and treated than many of the patients on their
wards. I saw hundreds of sick people shackled, strapped, straitjacketed, and bound
to their beds. I saw mental patients forced to eat meals with their hands, because
they couldn't be trusted to eat like humans. I saw them crawl into beds jammed
together, in dormitories filled to twice or three times their normal capacity. I saw
them incarcerated in 'seclusion rooms'-solitary isolation cells, really-for weeks
and months at a time. I saw signs of medical neglect, with curable patients sinking
into hopeless chronicity. I found evidence of physical brutality, but these paled into
insignificance when compared with the excruciating suffering stemming from pro-
longed, enforced idleness, herdlike crowding, lack of privacy, depersonalization,
and the overall atmosphere of neglect.

Id. at 182. Also see, Birnbaum, A Rationale for the Right, 57 Gao. L.J. 752, 774-77 (1969), on
facts of the Donaldson case and the Anonymous (Stephens) case; also, Patient No. A-25738,
Right to Treatment Inside Out, 57 GEO. L.J. 886 (1969), a patient giving his own view of his
confinement and what the right to treatment means to mental patients.
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ble. They naturally ensue from judicial recognition of such a right.
Ideally, the legislatures should act to provide that patients in state
mental institutions receive treatment during commitment. Until
legislative action is taken, however, the courts must intervene when
they find that constitutional rights are being violated." Thus, in the
area of civil commitment, the courts should continue in the path of
Donaldson and in support of the constitutional right to treatment
so that society and the state legislatures may be forced to either
appropriate sufficient funds for the treatment of mental patients or
allow their release by the courts if treatment cannot be provided.

Mental illness, and the laws governing it, are the concern of all of
us. The truth of the matter is that when we tolerate arbitrary acts,
vague standards, administrative and legislative lethargy which
deprives others of their right to health and to effective exercise of
their freedom, then we tolerate a breakdown in our constitutional
form of government.14

Donaldson is a positive step toward reform of the disregard of
the constitutional rights of the institutionalized mentally ill. The
state may not constitutionally confine the nondangerous, civilly
committed mental patient without affording him the treatment
which is the sole justification for his commitment.

Adair Melinsky

73. Griffin v. County School Bd., 377 U.S. 218 (1964); Gomillion v. Lightfoot, 364 U.S.
339 (1960); Woods v. Wright, 334 F.2d 369, 374-75 (5th Cir. 1964).

74. Opening Statement of Senator Sam Ervin, Hearings on the Constitutional Rights
of the Mentally Ill Before the Subcomm. on Constitutional Rights of the Senate Comm. on
the Judiciary, 91st Cong., 1st & 2d Sess. (1970).
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