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of the trend toward the combining of considerations of traditional
labor relations and recently developed civil rights protections.

In the examination of the contribution made by the Fifth Cir-
cuit Court of Appeals in the area of labor relations, it can be safely
assumed that traditional limits on judicial decision-making consid-
erations have been substantially broadened, with particular stress
placed upon the concept of individual, personal rights of employees
in their relationships to their employers and bargaining representa-
tives alike. A major aspect of the survey which follows is the evi-
dence presented that any previously accepted standard of legal in-
terpretation has become somewhat changed by the court's emphasis
upon securing full protection of the rights of individuals.

The need for a survey such as the following cannot be overem-
phasized in view of the volume of the court's business in the area of
labor relations. The trends and guidelines examined in the following
article are worthy of careful consideration, especially in light of the
court's cases pertaining to civil rights.7

Survey

The power and influence presently exhibited by both big busi-
ness and the national labor organizations make abundantly clear
the importance of the United States labor laws; this importance is
even more apparent when these two powers come into conflict. Like-
wise, the importance of these laws to smaller scale labor disputes
should not be underestimated. National labor laws provide an or-
derly and, when possible, speedy means of resolving labor disputes.
In instances where injustice or wrongdoing has occurred, the labor
laws provide effective remedies and relief.

A majority of the labor law decisions rendered by the Fifth
Circuit this term involved the National Labor Relations Act and the
Labor Management Relations Act. The Circuit did devote addi-
tional attention, however, to the Fair Labor Standards Act, the
Occupational Health and Safety Act, the Railway Labor Act, and
the Labor-Management Reporting and Disclosure Act.

7. Cases dealing with Title VII (employment discrimination) are included in the Civil
Rights Survey. See Survey, p. 501 supra.
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I. THE LABOR MANAGEMENT RELATIONS ACT

The Labor Management Relations Act was enacted as a guide-
line for determining the rights of the employer and the union in their
dealings with each other. Forbidden labor practices of both the em-
ployer and the union were defined. Remedies were expressed by
which unfair labor practices could be cured.

A. Employer Interference with Employee Rights

Section 8(a)(1) of the Labor Management Relations Act is the
basic section 8(a) provision concerning employer interference. This
provision labels as "unfair labor practice" any action by an em-
ployer that tends to interfere with, restrain, or coerce employees in
the exercise of their rights of self-organization, concerted activity for
the purpose of collective bargaining or other mutual protection, or
their decision to refrain from such activities.' The remaining section
8(a) provisions aid in more precisely defining what constitutes em-
ployer interference.

Several employer interference cases were reviewed by the Fifth
Circuit this term. The principal areas requiring court review con-
cerned employer election interference and employer treatment of
striking employees

1. Election Interference

A finding of employer interference with a representation elec-
tion can subject the employer to a number of possible remedial
measures. A finding of minor interference might cause a new elec-
tion to be ordered; more severe interference may call for a more
severe remedy. In extreme cases the employer even may be required
to recognize and bargain with a union with or without regard to that
particular union's majority status.

With regard to the question of when an employer can be re-
quired to bargain with a union because of election interferences, the
Fifth Circuit in NLRB v. Gibson Products Co.3 examined the find-
ings required of the National Labor Relations Board (NLRB) before
it could require an employer, guilty of election interference, to bar-
gain with a union rather than order a new election. In Gibson the

1. 29 U.S.C. § 158(a)(1) (1970).
2. Other cases were also concerned with an employer's unlawful discrimination against

employees because of their union affiliations. See, e.g., NLRB v. Intercontinental Mfg. Co.,
486 F.2d 1026 (5th Cir. Nov.,1973); NLRB v. Foodway, 496 F.2d 117 (5th Cir. June,1974).

3. 494 F.2d 762 (5th Cir. May,1974).

19751



TEXAS TECH LAW REVIEW

NLRB had found a section 8(a)(1) violation.' The NLRB sought to
remedy the violation, not by requiring a new election, but by com-
pelling the employer to bargain with the union.

In coming to the conclusion that the NRLB's remedy was too
harsh, the court reviewed the language of the United States Su-
preme Court in NLRB v. Gissel Packing Co.5 and of the Fifth Cir-
cuit's earlier decision in NLRB v. American Cable System, Inc.I The
Gissel Court made it clear that elections as a means to determine
employee sentiment are preferred over bargaining orders. In laying
down guidelines for the issuance of bargaining orders, the Court
established three categories of unfair election practices.7

The first category consists of "exceptional" cases, marked by
"outrageous" and "pervasive" unfair labor practices of such a na-
ture that their coercive effects cannot be eliminated. The result is
that a fair election cannot be had. In a first category case, a bargain-
ing order may be appropriate without any further inquiry into the
union's majority status.'

The second category consists of less than extraordinary unfair
labor practices, but those which still undermine majority strength
and interfere with the electoral process. While an election can often
cure the unfair labor practice irregularity, a bargaining order may
issue in those second category cases where the possibility of obtain-
ing a new fair election, through present, is slight.'

Finally, a third category of unfair labor practice offenses exists.
These unfair acts have minimal impact on the election machinery
and, hence will not sustain a bargaining order.' 0

In Gibson the NLRB, arguing that its bargaining order should
be enforced by the Fifth Circuit, viewed the proceedings as a first
category case. Judge Roney, writing for the Fifth Circuit, found,
however, a similarity between Gibson and the earlier American
Cable case (a second category case). With reference to Gissel, the
judge stated that before taking the serious step of issuing a bargain-
ing order, the NLRB must examine carefully how the alleged unfair
labor practices actually affected electoral conditions ."1 Finding the

4. Id. at 763.
5. 395 U.S. 575 (1969).
6. 427 F.2d 446 (5th Cir., cert. denied, 400 U.S. 957 (1970) (American Cable II).
7. 395 U.S. at 613-15.
8. Id. at 613-14.
9. Id. at 614.
10. Id. at 614-15.
11. NLRB v. Gibson Prods. Co., 494 F.2d 762, 768 (5th Cir. May,1974).
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employer's unfair labor practices were not exceptional, outrageous,
or pervasive, the Fifth Circuit overruled the Board's bargaining
order and required instead that a fair election be held."

2. Unfair Treatment of Striking Employees

Enforcement of a Board finding that certain unfair labor prac-
tice strikers be reinstated was reviewed by the Fifth Circuit in
Seminole Asphalt Refining, Inc. v. NLRB' 3 and was denied. In that
case an employer laid off employees who were involved deeply in
organizing a union for all the employees. Other employees went on
strike to protest this wrongful action by the employer. During the
strike a certain amount of violence took place. The initial Adminis-
trative Law Judge's finding was that three of the strikers were not
entitled to reinstatement or back pay because they had engaged in
the strike misconduct. The Board, however, modified the Adminis-
trative Law Judge's decision; the Board found one of these three
strikers had not engaged in strike misconduct and ordered his rein-
statement with back pay. Despite the fact that the remaining two
strikers had engaged in strike misconduct, the Board nonetheless
balanced these acts against the severity of the employer's unfair
labor practices and found that these employees also should be rein-
stated with back pay.

On review the Fifth Circuit found that the Board's decision that
one employee had not engaged in strike misconduct was not sup-
ported by substantial evidence on the record as a whole. The court
also disagreed with the Board's balancing test and held that the
other two strikers also need not be paid back wages by the employer
"[b]ecause of the potential[ly] violent and dangerous conse-
quences inherent within these employees' acts of misconduct

''14

B. Employer's Refusal to Bargain With the Union

Section 8(a)(5) makes it an unfair labor practice for an em-
ployer to refuse to bargain collectively with the representative of his

12. Id. at 769-70. The Fifth Circuit heard three other cases concerning employer-caused
election interference: NLRB v. Birdsall Constr. Co., 487 F.2d 288 (5th Cir. Nov.,1973); NLRB
v. Groendyke Transp., Inc., 493 F.2d 17 (5th Cir. Apr.,1974); NLRB v. Colonial Lincoln
Mercury Sales, Inc., 485 F.2d 455 (5th Cir. Oct.,1973). These cases concerned coercive interro-
gation of employees that resulted in severe disturbance of the "laboratory conditions" of
ensuing representation elections.

13. 497 F.2d 247 (5th Cir. July,1974).
14. Id. at 249.
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employees."5 The Fifth Circuit heard several cases this term in
which it was alleged the employer failed to bargain. Some cases
concerned blatant bad faith on the part of an employer; in others
the employer refused to bargain on grounds of inappropriate bar-
gaining units and election irregularities.

1. Failure to Bargain in Good Faith

One of the basic requirements of the Labor Management Rela-
tions Act is that an employer, when confronted by a duly certified
employee representative, must "bargain in good faith." This good
faith requirement was discussed thoroughly in NLRB v. Big Three
Industries, Inc. 1 The Board found the employer in that case unlaw-
fully had failed to bargain in good faith. In agreeing with the Board's
findings of bad faith, Judge Dyer explained that "Congress has
required the parties not simply to convene, but to meet and negoti-
ate in a certain frame of mind-to bargain in good faith."' 7 Mere
meeting together or manifesting a willingness to talk is not in and
of itself sufficient to discharge each side's federally imposed duty to
bargain. 8

Closely related to an employer's duty to bargain in good faith
is the length of time the employer is required to bargain. The right
of an employer to refuse to bargain with a duly elected representa-
tive when a decertification petition is in existence was decided by
the Fifth Circuit this past term in NLRB v. Anvil Products, Inc. 9

In earlier proceedings the Administrative Law Judge concluded
that, even though a decertification petition existed, the employer
was estopped to assert that a good faith doubt existed concerning
the union's majority status because of the employer's past unfair
labor practice activities. The Board agreed with the decision of the
Administrative Law Judge, but disagreed with his reasoning; it was
the Board's contention that, due to the gravity of the employer's
unfair labor practices and their tendency to produce disaffection

15. Labor Management Relations Act § 158(a)(5) (1970).
16. 497 F.2d 43 (5th Cir. July, 1974).
17. Id. at 46.
18. Id. Another issue in the Big Three Industries case concerned a union decertification

petition. The Fifth Circuit, enforcing the Board's decision, dismissed the decertification
petition. The court, with reference to NLRB v. Montgomery Ward & Co., 399 F.2d 409 (7th

Cir. 1968), explained that notwithstanding the filing of an employee petition for decertifica-
tion, a union that has ". . . not been afforded a reasonable opportunity to prove itself as the
employees' bargaining agent .. .[can] not be decertified prior to being afforded such an
opportunity. "Id. at 410. (emphasis added).

19. 496 F.2d 94 (5th Cir. June,1974).
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with a union, the employer had no lawful justification for withdraw-
ing recognition of the union as the employees' bargaining represent-
ative merely because of the existence of a decertification petition.

The Fifth Circuit disagreed with both the Administrative Law
Judge's and the Board's theories. Instead, Judge Ingraham chose to
follow the view enunciated by the Eighth Circuit. In Fremont News-
papers, Inc. v. NLRB ° the Eighth Circuit stated that "in assessing
the appropriateness of a bargaining order in the individual case, we
must look to the nature of the employer's independent unfair labor
practices and their actual impact upon the majority status of the
union and the election process."" Because the Board laid no factual
basis for its conclusion concerning the impact of the employer's
unfair labor practice violations on the majority status of the union
or on a potential decertification election, the Fifth Circuit remanded
the case to the Board.22

2. Improper Bargaining Unit

Before an employer is required to bargain with an employee
representative, the employees must form an "appropriate bargain-
ing unit" and decide that a representative will act on their behalf.
Often, in order to determine whether an employer has violated his
duty to bargain, a determination of whether an appropriate em-
ployee bargaining unit exists must be made. In Amalgamated
Clothing Workers v. NLRB 3 the Fifth Circuit examined the pro-
priety of an NLRB recognition of a particular intracompany bar-
gaining unit. The employer's plant was a clothing factory. The man-
ufacturing of these clothes was done in three phases. A group of
workers from Phase III, known as "cutters, markers, and spreaders,"
attempted to form their own intracompany unit. They held an elec-
tion and the successful union was duly certified as the unit's exclu-
sive representative. The employer subsequently refused to bargain
with the union. The Board, however, upheld the union's rights and
ordered the company to bargain.

The Fifth Circuit, in deciding whether the Board had abused
its discretion by requiring the employer to bargain with the union,
relied on the language in May Department Stores Co. v. NLRB. 4

In that case, the Supreme Court upheld the Board's intra-enterprise

20. 436 F.2d 665 (8th Cir. 1970).
21. Id. at 673.
22. NLRB v. Anvil Prods., Inc., 496 F.2d 94, 98 (5th Cir. June,1974).
23. 491 F.2d 595 (5th Cir. Mar.,1974).
24. 326 U.S. 376 (1945).
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unit determination "since [the] employees had a degree of self-
organization and a special trade which sufficiently differentiated
them from other employees" in the store. 5

Based on May Department Store language Judge Dyer over-
ruled the Board; the judge found that the interests of the cutters,
markers and spreaders were not so distinct as to distinguish them
from the other employees."

Similar to situations in which employees initially join together
for representation, the appropriate bargaining unit issue again ar-
ises when the ownership of a particular business changes hands. In
NLRB v. Foodway, 1 Foodway insisted it had no duty to bargain
with the employees of a store it had acquired. Foodway contended
the "successorship doctrine" did not apply because the former em-
ployees whom Foodway was required to rehire were "new" employ-
ees, not members of the old bargaining unit. Consequently Foodway
argued that it was not required to recognize the prior union certifica-
tion. Judge Dyer disagreed, explaining that "[t]he crucial question
in determining if the certification is binding on the successor em-
ployer is whether the employing industry remains essentially the
same after the transfer of ownership."2 The court found Foodway
was doing essentially the same business as was its predecessor; thus,
Foodway was required to bargain with the employees.

Authorization cards signed by a majority of the employees des-
ignating one union as their bargaining unit when in fact another
union has been so duly certified can pose a major problem for the
employer. The employer wants to make certain that he bargains
with the proper representative to avoid any unfair labor practice
liability. In NLRB v. Western Commercial Transport, Inc.,2 West-
ern was confronted with this problem of two unions seeking repre-
sentative status. Western had entered into a collective bargaining
agreement with one union with indications that a "Master Agree-
ment" might become effective later. After the bargaining agreement
had lapsed, a dispute arose over the "Master Agreement," where-
upon Western sued in federal court to have it declared null and void.
Prior to a decision on this issue, Western was presented with author-
ization cards which were signed by a majority of the employees and
which designated a rival union as their bargaining representative.

25. Id. at 380.
26. Amalgomated Clothing Workers v. NLRB, 491 F.2d 595, 598 (5th Cir. Mar.,1974).
27. 496 F.2d 117 (5th Cir. June,1974).
28. Id. at 120, citing NLRB v. Auto Ventshade, Inc., 276 F.2d 303, 304 (5th Cir. 1960).
29. 487 F.2d 332 (5th Cir. Nov.,1973).
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Western executed a bargaining agreement with the rival union, but
never informed the first union of this rival claim to representative
status.

Reiterating the Midwest Piping doctrine,30 the court stated that
an employer faced with conflicting claims of rival unions must
maintain strict neutrality until one has been duly certified." Since
the originally certified union was attempting to enforce the "Master
Agreement" at the time Western recognized the rival union, a true
conflict concerning the representative status did exist. 2 Western did
not maintain strict neutrality; therefore, the Board was correct in
voiding the bargaining agreement between Western and the rival
union.

3. Refusal Based on Election Irregularities

A union may seek affirmative relief in the form of a new election
order for election irregularities caused by the employer; similarily,
the employer may seek relief for election irregularities caused by
employees or unions. If irregularities of this latter nature in fact
have occurred, the employer need not bargain with the victorious
union.

In the case of United Steel Workers v. NLRB 33 an employer had
refused to bargain with a union. The alleged basis for this refusal
was that the union had made a material precampaign misrepresen-
tation to the employees and also had coerced employee votes; both
events had occurred immediately before a representation election.
The employer asked the Board for an evidentiary hearing after the
election, but this hearing was refused. The Fifth Circuit, after re-
viewing the facts, found the Board had not abused its discretion in
refusing a hearing.

In making its decision to enforce the Board's ruling, the Circuit
reiterated the tests for evaluating questionable campaign communi-
cations and for determining improper election influence. The test by
which questionable campaign communications are evaluated is:

(1) whether there has been misrepresentation of a material fact;
(2) whether the misrepresentation came from a party who was in
an authoritative position to know the truth or who had special
knowledge of the facts;

30. Midwest Piping & Supply Co., 63 NLRB 1060, 17 LRRM 40 (1945).
31. 487 F.2d at 333.
32. Id. at 333-34.
33. 496 F.2d 1342 (5th Cir. July,1974).
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(3)whether the other party had adequate opportunity to reply and
to correct the misrepresentation; and
(4) whether the employees had independent knowledge of the mis-
represented facts so that they could effectively evaluate the propa-
ganda.

34

Concerning the employer's allegations of unfair coercion by the
union during the election, Judge Tuttle said that the decisive factor
was not whether improprieties had occurred during the election;
rather the test was whether the challenged conduct produced such
a climate of tension and coercion that the employees effectively were
precluded from making a free choice.35

The eligibility of particular groups of employees to vote in a
representation election may determine whether a petitioning union
will win or lose the election. In Knapp-Sherrill Co. v. NLRB 3 the
issue was whether temporary seasonal workers should be allowed to
vote in a certification election. Via written stipulation Knapp-
Sherrill agreed that those workers who were laid off temporarily
could vote in the election. Subsequently, Knapp-Sherrill, in refus-
ing to bargain with the union, alleged that temporary seasonal em-
ployees did not have the status of employees "temporarily laid off"
and, hence, they had invalidated the election by their participation.
The Board construed the stipulation to include temporary seasonal
employees. Likewise, the Fifth Circuit held that in the absence of a
showing by Knapp-Sherrill that the parties did not intend to allow
temporary seasonal employees to vote, the Board's interpretation of
the stipulation would govern.37

C. Union Unfair Labor Practices

Labor organizations and their agents, like employers, must not
engage in unfair labor practices; section 8(b) of the Labor Manage-
ment Relations Act (LMRA) defines those unfair labor practices.

The validity of dues-checkoff authorizations was an issue facing
the Fifth Circuit in NLRB v. Brotherhood of Railway Clerks.39 Em-
ployees had signed cards authorizing the employer to checkoff dues.

34. Id. at 1345-46.
35. Id. at 1346, citing NLRB v. Singleton Packing Corp., 418 F.2d 275, 281 (5th Cir.

1969).
36. 488 F.2d 655 (5th Cir. Jan.,1974).
37. Id. at 659.
38. 29 U.S.C. § 158(b) (1970).
39. 498 F.2d 1105 (5th Cir. Aug., 1974).
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Subsequently several of the employees left the hire of the employer;
some of these former employees were later rehired. These rehired
employees did not sign new authorization cards, but the employer
continued to checkoff dues from their wages. The Fifth Circuit
agreed with the Board's position that when an individual severs his
employment relationship, he also severs any obligation under a
signed checkoff authorization.'" The court also agreed that the obli-
gation cannot be revived without the signing of a new authorization
card. " The union argued that the motive for leaving must be taken
into consideration when determining whether an employee has se-
vered his employment relationship. The court disagreed and pro-
posed the use of an objective severance test. Judge Dyer, writing for
the court, explained that evaluating an employee's motive for sever-
ing employment would be too great a burden to place on the union
and the employer.42

The union also argued that the Board initially should not have
made a decision in this matter. Because provision for arbitration
had been made between the union and the employer, the union
contended that the Board should have referred the checkoff authori-
zation issue to arbitration. Judge Dyer was quick to point out that
the mere presence of an arbitration clause does not preclude the
Board's jurisdiction to inquire into an alleged unfair labor practice.,3

Although the Board often does defer its jurisdiction in favor of arbi-
tration, the instant case should not have been accorded that treat-
ment. The employees and their representative, the union, had con-
flicting interests. In light of this conflict, arbitration could not be
expected to produce results in the best interests of the employees.

The union, like the employer, is guilty of an unfair labor prac-
tice if it in any way intentionally causes unfair or unlawful discrimi-
nation in hiring." In NLRB v. Longshoremen's Local 158111 the Fifth
Circuit was presented with an allegation that a union had caused
an employer to discriminate in hiring. The union had entered into
an agreement whereby workers who were United States citizens had
priority over noncitizens for referrals to the employer's dock and
commodity department. Reiterating the Supreme Court's decision

40. Id. at 1109.
41. Id.
42. Id. at 1108-09.
43. Id. at 1109.
44. Labor Management Relations Act, 29 U.S.C. § 158(b)(2) (1970).
45. 489 F.2d 635 (5th Cir. Feb.,1974).
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in Radio Officers' Union v. NLRB,46 the court expressed the two
elements required for finding a section 8(b)(2) violation: "(1) an
impermissible discrimination by the union, which (2) causes or
tends to result in the encouragement or discouragement of union
membership."47 Judge Wisdom found the first element was present;
again with reference to Radio Officers the judge explained that sec-
tion 8(b)(2) was not concerned only with discrimination based on
union membership, but also with discrimination based on any in-
vidious or arbitrary classification, i.e., alienage.8

The second element needed to constitute a section 8(b)(2) vio-
lation was also found to exist. Judge Wisdom agreed with the Board
that an exercise of union power to cause an employer to discriminate
for some arbitrary, irrelevant, or impermissible reason unfairly may
encourage union membership or union activity. 9

The union proffered an argument that the Board had permitted
union hiring halls to discriminate in favor of local residents. The
Fifth Circuit said this argument was misplaced because the discrim-
ination in the instant case was based upon citizenship and upon
national residence of the employee's family, not upon local resi-
dence.

D. Enforcement of Collective Bargaining Agreements-Section 301

Section 301 of the Labor Management Relations Act allows
certain suits to be brought by or against labor organizations without
first applying for an NLRB finding." Section 301(a) suits for viola-
tion of contracts between employers and labor organizations may be
brought in any United States district court having jurisdiction over
the parties. This past term four such cases were reviewed by the
Fifth Circuit.

In Steelworkers Union v. United States Gypsum Co.5 the union
had brought suit to enforce an arbitrator's award. The Fifth Cir-
cuit's review was aimed at issues concerning the power of an arbitra-
tor to bind a so-called successor employer to the substantive provi-
sions of a predecessor employer's collective bargaining agreement.
The court also was asked to decide the scope of the arbitrator's
remedial powers once the arbitrator had in fact concluded that cer-

46. 347 U.S. 17 (1954).
47. 489 F.2d at 637.
48. Id.
49. Id. at 638.
50. 29 U.S.C. § 185 (1970).
51. 492 F.2d 713 (5th Cir. Apr.,1974).
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tain provisions were binding upon the successor employer 'and con-
sequently had been violated upon that employer's refusal to bar-
gain.

The successor employer had bought all of the predecessor em-
ployer's assets and property, but did not include in the purchase
agreement a collective bargaining contract that had 2 years to run.
The successor employer rehired all but three employees; he did not
checkoff union dues, however, and he determined seniority as of the
date of rehiring. The union filed suit to compel arbitration. The
district court ordered arbitration; while this decision was on appeal,
the union was decertified. Nevertheless, in the first appeal to the
Fifth Circuit the court ordered arbitration, reasoning that "compel-
ling this limited post-decertification recognition by the employer of
the representative is consistent with the policies sought to be
achieved by the Act."52

After arbitration the arbitrator rendered a decision that the
successor employer had violated the collective bargaining agree-
ment. The employer had refused to negotiate with the union pur-
suant to a wage-reopener provision, and it had failed to checkoff
dues. The arbitrator ordered a retroactive wage increase because of
the employer's failure to negotiate pursuant to the wage-reopener
provision. The arbitrator also ordered the employer to pay to the
union an amount equal to the dues that should have been checked
off from the date of the employer's takeover until the date of the
union's decertification. 3

The district court upheld the arbitrator's decision concerning
the successor employer's failure to engage in wage-reopener negotia-
tions, but denied enforcement of the award. Likewise, the court
upheld the arbitrator's determination that the employer had vio-
lated the dues-checkoff provision, but disallowed the award because
to allow the award would cause the employer to violate section
302(a). Employees who had remained with the company still could
be required to pay back dues, but the employer was not required to
pay back dues for those who no longer were employed. The district
court then gave the union an alternative remedy; the union, if it
desired, could be awarded as total relief "an amount to fairly com-

52. United States Gypsum Co. v. Steelworkers Union, 384 F.2d 38 (5th Cir. 1967)
(Gypsum I).

53. Steelworkers Union v. United States Gypsum Co., 492 F.2d 713, 719 (5th Cir.
Apr., 1974).
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pensate it for its attorneys' fees and costs over [the] almost six year
struggle. "5

On appeal to the Fifth Circuit, Judge Ingraham first deter-
mined whether the arbitrator, consistent with national policy, could
hold Gypsum bound to the dues-checkoff and wage-reopener provi-
sions of its predecessor's collective bargaining agreement when Gyp-
sum neither agreed to, nor assumed, the contract.55 In NLRB v.
Burns International Security Services, Inc., 6 the Supreme Court
held that although a successor employer was obligated to bargain
with the union, the NLRB could not require that employer to abide
by its predecessor's collective bargaining agreement in the absence
of an affirmation by the successor employer. In addition to distin-
guishing Burns on the basis of factual and procedural differences,
Judge Ingraham referred to the Supreme Court's decision in John
Wiley & Sons v. Livingston.57 In Wiley the Supreme Court held

that the disappearance by merger of a corporate employer which
has entered into a collective bargaining agreement with a union
does not automatically terminate all rights of the employees cov-
ered by the agreement, and that, in appropriate circumstances,
present here, the successor employer may be required to arbitrate
with the union under the agreement."'

The Fifth Circuit found Wiley controlling. 9 Although not detailing
the ultimate effect of Burns, the court decided there were sufficient
reasons for not reading Burns as a national labor policy indication
that an arbitrator is precluded from binding a successor employer
to substantive provisions of a prior existing collective bargaining
agreement."

On the issue of the arbitrator's award, Judge Ingraham held
that such awards were within the power of the arbitrator. The award
was an effective and equitable method to restore the union to its
position prior to the successor employer's refusal to bargain with it.'

Finally, the court commented on the standard for awarding

54. Steelworkers Union v. United States Gypsum Co., 339 F. Supp. 302, 309 (N.D. Ala.
1972).

55. 492 F.2d at 721.
56. 406 U.S. 272 (1972).
57. 376 U.S. 543 (1964).
58. Id. at 548.
59. Steelworkers Union v. United States Gypsum Co., 492 F.2d 713, 725-26 (5th Cir.

Apr., 1974).
60. Id. at 725.
61. Id. at 730-31.
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attorney's fees in a section 301 case. Citing Local 149, UAW v.
American Brake Shoe Co., 2 the court reiterated the following test,
first espoused in District 50, UMW v. Bowman Transportation,
Inc.13 "The district court has authority to award attorney's fees
where it determines that a party has without justification refused
to abide by the award of the arbitrator."'"

The collective bargaining agreement outlines the rights and
duties of both the employer and the union. Consequently, inclusion
and exclusion of items in the collective bargaining agreement may
have a great bearing on what issues can and cannot be arbitrated.
In Local 278, Brotherhood of Electrical Workers v. Jetero Corp. ,5

the Fifth Circuit was called upon to decide which agreements and
"amendments thereto" were incorporated into a certain collective
bargaining agreement. The district court had determined that one
agreement was not to be included. The arbitrator disagreed and
subsequently referred to it in the arbitration procedure. With refer-
ence to Atkinson v. Sinclair Refining Co.6 the Fifth Circuit affirmed
the district court's original finding and explained that it was up to
the court to decide if arbitration was necessary and, if so, to decide
which issues were to be arbitrated.67

The enforcement of a collective bargaining agreement against
either the employer or the union presupposes the validity of that
agreement. In Ladies' Garment Workers Union v. Ashland Indus-
tries, Inc.," the validity of a duly executed collective bargaining
agreement was challenged. The primary issue confronting the Fifth
Circuit concerned the authority of an arbitrator to set aside a collec-
tive bargaining agreement on the basis that it had been procured
through fraud. The Fifth Circuit affirmed the district court's deci-
sion that the arbitrator had exceeded his authority. The court ex-
plained that an attack on the validity of the contract went to the
issue of whether there was anything to arbitrate-not merely what
there was to arbitrate. Consequently, a legal question was posed
for the court rather than for the arbitrator. The arbitrator, who

62. 298 F.2d 212 (4th Cir. 1962).
63. 421 F.2d 934 (5th Cir. 1970).
64. Id. at 935; 492 F.2d at 734.
65. 496 F.2d 661 (5th Cir. June,1974).
66. 370 U.S. 238 (1962).
67. 496 F.2d at 663.
68. 488 F.2d 641 (5th Cir. Jan.,1974).
69. Id. at 644.
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obtained his power strictly from the contract, could not hold that
same contract legally ineffective.7"

E. Jurisdictional Issues

Proper jurisdiction in the labor law area, as in many other areas
of the law, is extremely important. Often the form and manner of
relief is affected greatly by where jurisdiction lies. Several jurisdic-
tional issues were presented to the Fifth Circuit this past term. One
case concerned a Regional Director's right to issue an unfair labor
practice complaint after dismissing the specific charges filed by the
union. A second case involved the reviewability of an NLRB section
10(k) finding. Finally, the Fifth Circuit in yet another case enumer-
ated the prerequisites for federal court jurisdiction under section
301.

In NLRB v. Rex Disposables7 the union filed charges with the
NLRB claiming the employer violated sections 8(a)(1) and 8(a)(3).
The Board dismissed the section 8(a)(3) charges, but later issued a
section 8(a)(1) complaint. The employer claimed the Board had
exceeded its authority because the Board did not base its charge on
the particular allegations of the union. Upholding the Board's ac-
tions, the Fifth Circuit explained that once the jurisdiction of the
Board is invoked, the Board has considerable leeway to investigate
potential unfair labor practice violations.72 Quoting from NLRB v.
Kohler Co.,13 the court stated that the Board's only limitation is
that it may not get "so completely outside. . .the charge that it
may be said to be initiating the proceeding on its own mo-
tion. . .. "I'

Shell Chemical Co. v. NLRB75 presented a different jurisdic-
tional problem. Shell had charged that the union had committed an
unfair labor practice by trying to force the company to assign work
to a particular union in violation of section 8(b)(4)(D). 6 Pursuant
to the charge the Board initiated the requisite proceedings under
section 10(k).77 Subsequently the Board found that no jurisdictional

70. Id. One other section 301 case decided this past term was Gonzalez v. Int'l Long-
shoremen's Ass'n, 498 F.2d 330 (5th Cir. Aug.,1974). (See notes 81-83 infra and accompanying
text.)

71. 494 F.2d 588 (5th Cir. May,1974).
72. Id. at 590.
73. 220 F.2d 3 (7th Cir. 1955).
74. 494 F.2d at 590; 220 F.2d at 7.
75. 495 F.2d 1116 (5th Cir. June,1974).
76. Labor Management Relations Act, 29 U.S.C. § 158(b)(4)(D) (1970).
77. Id. at § 160(k).
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dispute existed and quashed the notice of a hearing on the matter.
Shell sought review by the Fifth Circuit. The Board asserted that
the quashing of the notice of hearing was not reviewable under the
LMRA; consequently, the Fifth Circuit had no jurisdiction to review
the Board's findings. Reasoning that a section 10(k) hearing is not
a dismissal of an unfair labor practice complaint or the granting of
relief as provided by sections 10(b)78 and 10(c),7 1 the court held that
the quashing of the notice of a section 10(k) proceeding should not
be considered a reviewable order. 0

Finally, in Gonzalez v. Local 1581, Longshoremen's
Association8 the Fifth Circuit was called on to determine the juris-
dictional prerequisites needed before a federal district court can
hear a section 301 matter. In a per curiam opinion the court stated
that both a collective bargaining agreement and a breach of that
agreement are needed to confer jurisdiction.2 Because the petitioner
had failed to show the district court the existence of a bargaining
agreement, the district court was correct in dismissing the com-
plaint for want of jurisdiction.8 3

II. THE FAIR LABOR STANDARDS ACT

The Fair Labor Standards Act (FLSA) was enacted to provide
for the establishment of fair labor standards in employments in and
affecting interstate commerce, and for other purposes. 4 One of its
major concerns is employment compensation. Equal payment for
equal work and minimum wage requirements for nonexempt work-
ing activities are important aspects of FLSA and were the subjects
of substantial litigation before the Fifth Circuit.

A. Exempt Working Activities

Not all workers are covered by FLSA; certain kinds of employ-
ment are exempt. As a result, definitional problems frequently arise
concerning whether a certain employment activity falls within the
FLSA. In Abbott Farms, Inc. v. NLRB 5 and McElrath Poultry Co.
v. NLRB88 definitional questions arose concerning truck drivers and

78. Id. at § 160(b).
79. Id. at § 160(c).
80. 495 F.2d at 1121.
81. 498 F.2d 330 (5th Cir. Aug.,1974).
82. Id. at 331.
83. Id.
84. 29 U.S.C. § 201 (1970).
85. 487 F.2d 904 (5th Cir. Nov.,1973).
86. 494 F.2d 518 (5th Cir. May,1974).
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truck mechanics working for poultry operations. Agricultural work-
ers traditionally have been exempt from FLSA wage provisions. The
question in Abbott Farms and McElrath Poultry was whether these
drivers and mechanics were within the definition of agricultural
laborers. Overruling the Board's findings, the Fifth Circuit held that
poultry raising was within the primary definition of agriculture and
that the hauling and mechanicing duties performed by these em-
ployees were incident to or in conjunction with the poultry raising
venture. 7 Thus, the drivers and the mechanics were exempt from
FLSA provisions.

Another definitional issue concerning agricultural workers
arose in Brennan v. Sugar Cane Growers Coop.8 The main issue for
resolution concerned whether cooks and attendants in a sugar cane
camp and boiler room employees in a sugar cane processing plant
were exempt from the overtime pay provisions of FLSA. The court
concluded that the work done by the camp cooks and attendants
was "on a farm" for purposes of the agricultural exemption.8" Con-
ceding that these workers performed their duties at sites away from
the actual cane fields, Judge Simpson explained that it was not
physically possible for the employer to place its labor camps in the
middle of the fields.9 0 "A labor camp housing 375 men is 'on a farm'
in the only sense it can be if it is in fact adjacent to and near the
farmland being harvested."'"

A second issue in the Sugar Cane Growers case concerned
whether certain boiler room employees came within the sugar cane
processing exemption of the Act. The sugar cane processing plant
in question used steam in its operations. Some of this steam was
diverted to another plant; the second company returned the steam
and paid for any steam lost in the transfers. The Fifth Circuit held
that the steam diversion activity was a nonexempt activity.2 The
employer had argued that the boiler room employees could not be
engaged in nonexempt work unless such work could be identified as
something separate and distinct from the exempt work being done.
Judge Simpson disagreed and said the controlling factor was the
cause and effect relationship between the labor and the nonexempt

87. Id.
88. 486 F.2d 1006 (5th Cir. Oct.,1973).
89. Id. at 1011.
90. Id. at 1010.
91. Id. at 1011.
92. Id. at 1012.
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activity.9 3 If an employee is engaged in nonexempt work, regardless
of how minimal it might be, the entire work of the employee falls
within the provisions of FLSA. In the instant case the fact that the
steam had to be produced initially to run the cane plant was of no
consequence. Because the purchasing company would have had to
pay its own steam production employees according to the overtime
provisions of FLSA, the sugar cane employer was required to pay
the boiler room employees according to FLSA overtime provisions. 4

Another working activity exemption of FLSA was considered by
the Fifth Circuit in Brennan v. Texas City Dike & Marina, Inc.95

The employer argued that he was exempt from the minimum wage
and overtime pay provisions of FLSA because his marina was an
''amusement or recreational establishment" within the meaning of
section 13(a)(3)." Judge Thornberry pointed out that a review of the
legislative history of the exemption suggests that "it does not cover
establishments whose sole or primary activity is selling goods."97

Recognizing the marina's multifaceted activities, the court applied
the "principal activity" test to determine if the exemption was appl-
icable. After finding that the marina's principal activity was selling
expensive recreational hardware, the court held that the employer
was not exempt from the FLSA pay provisions.

B. The Equal Pay Act

The Equal Pay Act is embodied in section 6(d) of FLSA 99 The
Act provides that equal compensation must be paid for equal work
regardless of the sex of the employee. Brennan v. J. M. Fields, Inc. 0o
presented an equal pay question. The employer's store was divided
up into two departments, hardline goods and softline goods. The
hardline area supervisors generally were male; the softline area su-
pervisors generally were female. The hardline supervisors were gen-
erally paid more than the softline supervisors.

Judge Simpson explained that the Equal Pay Act mandated
equal pay for jobs "the performance of which requires equal skill,
effort and responsibility, and which are performed under similar

93. Id.
94. Id. at 1013.
95. 492 F.2d 1115 (5th Cir. Apr.,1974).
96. Fair Labor Standards Act, 29 U.S.C. § 213(a)(3) (1970).
97. 492 F.2d at 1118.
98. Id. at 1119-20.
99. Fair Labor Standards Act, 29 U.S.C. § 206(d) (1970).
100. 488 F.2d 443 (5th Cir. Nov.,1973).

19751 689



690 TEXAS TECH LAW REVIEW [Vol. 6:671

working conditions ..... ,,10 Applying this three-fold test (skill,
effort, and responsibility), the court found both hardline and soft-
line area supervisor skill requirements equal.'"2 No showing was
made, however, concerning equality of effort and responsibility;
therefore, the court remanded the case for a determination on these
two points.

In Brennan v. Victoria Bank & Trust Co. 03 an equal pay contro-
versy arose over salary differentials between bank tellers. In overrul-
ing the district court's theory concerning the starting salary differ-
ences between the bank tellers, the court made it clear that the
"market force" theory, i.e., a woman is willing to work for less than
a man, was not a valid consideration. 4

C. "Willful Violation"

29 U.S.C. § 255, as amended in 1970, provides that any cause
of action ...for unpaid minimum wages, unpaid overtime com-
pensation, or liquidated damages . . . shall be forever barred un-
less commenced within two years after the cause of action accrued,
except that a cause of action arising out of a willful violation may
be commenced within three years after the cause of action ac-
crued. '01

Accordingly, the definition of "willful violation" can be crucial in
determining the applicable statute of limitations for a cause of ac-
tion under the FLSA. In Brennan v. Heard'0 the Fifth Circuit ex-
plained what constitutes a willful violation of the FLSA. The court
explained that an employer acts willfully and subjects himself to the
3-year liability provision if he knows or has reason to know his
actions are governed by FLSA. °7 Reiterating the words of a 1972
Fifth Circuit opinion, i01 Judge Goldberg said that the test should be:
"Did the employer know the FLSA was in the picture?"''0 In finding
a willful violation, the Fifth Circuit in Heard explained that the
employer knew of FLSA and had heard talk that recent amend-
ments had extended coverage to those in the position of his employ-

101. Equal Pay Act, 29 U.S.C. § 206(d)(1) (1970).
102. 488 F.2d at 447.
103. 493 F.2d 896 (5th Cir. May,1974).
104. Id. at 902.
105. 29 U.S.C. § 255 (1970).
106. 491 F.2d 1 (5th Cir. Mar.,1974).
107. Id. at 3.
108. Coleman v. Jiffy June Farms, Inc., 458 F.2d 1139 (5th Cir. 1972).
109. 491 F.2d 1, 3 (5th Cir. Mar.,1974).
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ees. The employer's unwillingness to make further inquiries was
held to be no defense. In the words of Judge Goldberg, "[an os-
trichlike cultivation of ignorance has never been considered a de-
fense to liability for willful violation of the Act." 0

D. Basis for Overtime Wages

The case of Brennan v. Lauderdale Yacht Basin, Inc. gave the
Fifth Circuit an opportunity to discuss the overtime wage rates for
employees working on commission. The court emphatically stated
that overtime rates are to be based on 150 percent of the regular
hourly wage, not 150 percent of the minimum hourly wage." 2 Over-
time rates based on the minimum hourly wage rate are merely the
lowest overtime rates allowable under FLSA. Thus, when an em-
ployee's regular wage rate is computed to be above the minimum
wage rate, overtime must be based on this higher regular wage
rate. 13

III. THE OCCUPATIONAL HEALTH AND SAFETY ACT

The Occupational Health and Safety Act"' (OSHA) is a rela-
tively new Act, passed in 1970. Its major purpose is to insure that
the employees' working environment is a relatively healthy and safe
one." 5

A. Dangerous Working Conditions

Although all the cases in the OSHA area reviewed by the Fifth
Circuit dealt in some manner with dangerous working conditions,
some of the court's decisions made a cursory unsafe-working-
condition finding and proceeded to other important aspects of
OSHA. Other cases, however, dealt primarily with whether the par-
ticular condition cited was violative of the Act. Brennan v. Southern
Contractors Service"' and Brennan v. Verne-Woodrow Co."7 dealt
with a statutory interpretation concerning the use of safety nets.
The regulation involved provided as follows:

110. Id.
111. 493 F.2d 188 (5th Cir. Apr.,1974).
112. Id. at 189.
113. Id. at 189-90.
114. 29 U.S.C. § 651 (1970).
115. Id.
116. 492 F.2d 498 (5th Cir. Apr.,1974).
117. 494 F.2d 1181 (5th Cir. May,1974).
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(a) Safety nets shall be provided when workplaces are more than
25 feet above the ground or water surface, or other surfaces where
the use of ladders, scaffolds, catch platforms, temporary floors,
safety lines, or safety belts is impractical."'

The term causing interpretation problems was the word "impracti-
cal." The employers in both cases argued that no consideration
should be given to the actual failure to use any of the above enumer-
ated safety devices; rather, they argued that a violation could be
found only if safety nets were not used when the use of all other
safety devices was impractical. The Fifth Circuit disagreed. The
court explained that the regulation must be read to require the use
of either a safety net or one of the other listed safety devices. '9

Another case, Ryder Truck Lines, Inc. v. Brennan,"'2 involved
a citation for failure to require employees to use protective footwear.
In upholding the Occupational Safety and Health Review Commis-
sion's issuance of the citation, the court applied the test of whether
or not a reasonably prudent man would recognize the existence of
the hazard. 2' The court also noted that no minimum number of
injuries was required before the Commission could issue a cita-
tion.'2

B. Notice of Contest

Section 10 of OSHA'1 and the regulations promulgated ther-
eunder provide a means for appealing OSHA citations and penal-
ties. One regulation provides for a review of the citation or penalty
by notifying the Occupational Safety and Health Administration
Area Director of the intent to contest either the citation, the pen-
alty, or both. 14 Notice of intent to contest must be given within 15
days after the employer's receipt of the notification of the proposed
penalty. 125

In Brennan v. Occupational Safety & Health Review Com-
mission, 20 the Fifth Circuit was required to explain what constitutes
a notice of contest to a citation and to its related penalty. An

118. 29 C.F.R. 1926.105(a) (1973).
119. 494 F.2d at 1182; 492 F.2d at 501.
120. 497 F.2d 230 (5th Cir. July,1974).
121. Id. at 233.
122. Id.
123. Occupational Health & Safety Act, 29 U.S.C. § 660 (1970).
124. 29 C.F.R. 1903.17 (1973).
125. Id.
126. 487 F.2d 230 (5th Cir. Nov.,1973).

[Vol. 6:671



LABOR LAW

employer was cited for an OSHA violation, fined 600 dollars, and
ordered to abate the condition. Within the 15-day notice-of-contest
period the employer's attorney notified the Secretary of Labor by
letter that the condition was remedied; the attorney also requested
the penalty be abated. The Secretary delayed forwarding this letter
to the Commission. The Commission found the letter constituted
notice of contest of the citation and of the penalty and also vacated
the penalty without a hearing because of the Secretary's delay in
forwarding the notice.

The Fifth Circuit found no way to construe the letter as suffi-
cient to constitute notice contesting the citation.'27 Regarding the
notice of penalty, however, the court did find the letter constituted
a notice of contest. Judge Goldberg based his decision concerning
the penalty contest issue on the Commission's absolute discretion
regarding the form of a notice of contest.'28

Judge Goldberg also viewed as improper the Commission's act
of vacating the proposed penalty. Vacating a citation or penalty is
an extreme measure. To allow such a dismissal the court held that
a finding of prejudice to the employer must be made.'29 The court
remanded the case to the Commission to allow the Secretary to show
that the employer was not prejudiced by the Secretary's delay in
transmitting the letter.

C. Emergency Temporary Standard

The Secretary of Labor is given the power to issue emergency
temporary standards regarding very dangerous working conditions.
The Fifth Circuit in Florida Peach Growers Association v. United
States13° had to resolve two issues concerning emergency temporary
standards: how can these standards be amended and what is the
standard by which the actions of the Secretary in these matters will
be reviewed? On the amendment issue the court held that "...
emergency temporary standards may be amended in the same man-
ner and under the same criteria as govern their initial issuance."''

Concerning the standard of review for the Secretary's actions
in promulgating and amending emergency temporary standards,
Judge Roney stated that the "substantial evidence test" was applic-

127. Id. at 233.
128. Id. at 234.
129. Id. at 236.
130. 489 F.2d 120 (5th Cir. Jan.,1974).
131. Id. at 127.
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able. 32 The judge was quick to explain, however, that even with the
required "substantial evidence test" the court's review basically
must determine whether the Secretary carried out his essentially
legislative task in a manner reasonable given the state of the record
before him. 133

IV. THE RAILWAY LABOR ACT

The Railway Labor Act (RLA) was not the subject of many
cases heard by the Fifth Circuit this past term. Kline v. Florida
Airlines, Inc.,3 4 however, is one that deserves attention. Kline in-
volved the question of whether employees falling within the scope
of the RLA could sue under that act for reinstatement and back pay
despite the fact that a union certified after the incident had made
a settlement agreement with the employer on behalf of the employ-
ees. The Fifth Circuit held that the employees were bound by the
agreement. Judge Simpson explained that the RLA requires the
representatives of all parties involved to settle disputes or griev-
ances, whether "major" or "minor.' 1 5 By their nonaction the em-
ployees impliedly acknowledged the union's authority to represent
them. The fact that the union representative thought the settlement
agreement would not affect these particular employees' rights to sue
under the RLA was a unilateral mistake.'36 Hence, both the dis-
charged employees and their implied union representative were
bound by the settlement agreement.

V. LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT

Wambles v. International Brotherhood of Teamsters 37 was a
case of first impression for the Fifth Circuit. A violation of the
Labor-Management Reporting and Disclosure Act had been alleged.
Certain officers and employees of a local union were discharged from
their respective positions with the local union by their newly-elected
business manager. They were discharged because they had sup-
ported a rival candidate for business manager. The court realized
there was a direct conflict between circuits over the legality of such

132. Id. at 128.
133. Id. at 129.
134. 496 F.2d 919 (5th Cir. July,1974).
135. Id. at 920.
136. Id.
137. 488 F.2d 888 (5th Cir. Jan.,1974).
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a discharge. The Third Circuit viewed the dismissal as proper; 3" the
Ninth Circuit held a dismissal of this nature is not permissible.'3

The Fifth Circuit agreed with the Third Circuit; the court explained
that any other holding would ". . . seriously impede the successful
candidate's implementation of his program approved by the mem-
bership electing him.' ' °

Kenneth L. Greer, Jr.

138. Sheridan v. United Bhd. of Carpenters, 306 F.2d 152 (3d Cir. 1962).
139. International Ass'n of Machinists v. King, 335 F.2d 340 (9th Cir. 1964).
140. 488 F.2d 888, 889 (5th Cir. Jan.,1974).




