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Attorneys representing corporate clients must continually be
alert to changes in the basic statutes governing the affairs of their
clients. For Texas attorneys the Texas Business Corporation Act,
and the Texas Securities Act2 are two of the most important of these
statutes. Both were first enacted in their modern form in the 1950's 3

and have been amended repeatedly in subsequent years. Both were
amended most recently in 1973.1

Since 1973 there have been several developments relevant to
each of these statutes that have suggested the need for further reme-
dial amendments. As a result, two bills designed to deal with these
developments and to provide curative amendments were introduced
in the 1975 session of the Texas Legislature. One bill5 proposed a
significant number of amendments to the Texas Business Corpora-
tion Act, and the other' proposed four amendments to the Texas
Securities Act. Each was sponsored by the State Bar of Texas as

* B.A., Rice University; J.D., Southern Methodist University. Professor of Law, Texas

Tech University. Member of the Revision of Corporation Law Committee, 1974-75, and mem-
ber of the Securities and Investment Banking Committee, 1973-75, both of which are commit-
tees of the Section on Corporation, Banking and Business Law of the State Bar of Texas.
These committees drafted the 1975 amendments discussed in this article, the principal part
of the drafting occurring in 1973-74.

** J.D., Texas Tech University, 1975.
1. TEx. Bus. CORP. ACT ANN. arts. 1.01 et seq. (1956), as amended, TEX. Bus. CORP. AcT

ANN. arts. 1.01 et seq. (Supp. 1974).
2. TEX. REv. Civ. STAT. ANN. arts. 581-1 et seq. (1964).
3. The Texas Business Corporation Act (TBCA) was originally enacted in 1955, and the

Texas Securities Act (TSA) was enacted in 1957. In each case, the new statute displaced
much older statutes on the same subjects.

4. The TBCA was amended extensively in 1973 primarily to adopt for the first time an
integrated close corporation statute and to incorporate numerous modernizations effected in
the 1969 revision of the Model Business Corporation Act. See Lebowitz, Recent Developments
in Texas Corporation Law-Part I, 28 Sw. L.J. 641 (1974) [hereinafter cited as Lebowitz].
See also Doty & Parker, Changes in the Texas Business Corporation Act and Related
Statutory Provisions, 10 Hous. L. REv. 1009 (1973); Comment, The Close Corporation and
the New Texas Business Corporation Act, 5 TEX. TECH L. REv. 703 (1974). With respect to
the 1969 revision of the Model Business Corporation Act, see Scott, Changes in the Model
Business Corporation Act, 24 Bus. LAW. 291 (1968).

5. The TBCA Bill is Senate Bill 157 and House Bill 911.
6. The TSA Bill is Senate Bill 15 and House Bill 195.
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part of its 1975 legislative program and was developed over the past
2 years by the Section on Corporation, Banking and Business Law
of the State Bar of Texas. The Revision of Corporation Law Com-
mittee of the Section was responsible for drafting the Texas Busi-
ness Corporation Act amendments, and the Securities and Invest-
ment Banking Committee of the Section drafted the Texas Securi-
ties Act amendments.

At the time this article went to press both bills had been finally
passed by the Legislature and signed by the Governor. The Texas
Business Corporation Act bill was signed on May 8, 1975, and the
Texas Securities Act bill was signed on April 30, 1975. Both will
become effective 90 days after midnight June 2, 1975, and are there-
fore referred to as "the 1975 amendments" to the Texas Business
Corporation Act and the Texas Securities Act respectively. It is
believed an analysis of the legislation and the problems that
prompted the proposals will be useful to Texas attorneys, because
the proposals have been considered carefully, have been drafted by
highly experienced Texas attorneys, and point to problems that
have been observed in the present statutes. It is the purpose of this
article, therefore, to review and analyze each of the bills in the light
of the developments that prompted the proposals, and to consider
the implications of the 1975 amendments for Texas attorneys. For
convenience of presentation the article will consider first the 1975
amendments to the Texas Business Corporation Act and then turn
its consideration to the 1975 amendments to the Texas Securities
Act.

I. THE 1975 AMENDMENTS TO THE TEXAS BUSINESS CORPORATION ACT

The Texas Business Corporation Act (the TBCA) was first en-
acted in 1955 under the sponsorship of the State Bar of Texas. The
TBCA was based on the Model Business Corporation Act and,
therefore, represented a major modernization of Texas corporate
law.' Since 1955 there have been numerous further modernizations
in prevailing corporate statutory law in the United States, including
subsequent amendments of the Model Business Corporation Act.
These developments have prompted many amendments of the
TBCA. In some instances revisions of the Delaware Corporation

7. See Lebowitz, supra note 4. See also Carrington, The Texas Business Corporation
Act as Enacted and Ten Years Later, 43 TExAS L. REv. 609 (1965); Carrington, A Corporation
Code for Texas, 10 Amu. L. REv. 28, 34 (1955); Carrington, Experience in Texas With the
Model Business Corporation Act, 5 UTAH L. Rv. 292, 295 (1957).
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Law have suggested amendments of the TBCA. Modernizations in
the statutes of other states have also been influential. Alterations
of this sort played a major role in shaping the substantial amend-
ments of the TBCA enacted in 1973.1

Since 1955 one of the major developments nationally in corpo-
rate statutory patterns has been the evolution of increasingly flexi-
ble provisions for closely held corporations. This evolution has in-
cluded the enactment in several states of integrated close corpora-
tion statutes9 and broader authorization of permissible provisions
governing restrictions on the transferability of shares in closely held
corporations. 0 Also, there has been a trend toward simplifying and
permitting greater flexibility with respect to corporate formalities.

The 1975 amendments of the TBCA are responsive to deficien-
cies in the 1973 amendments in these areas. The 1973 amendments
relating to restrictions on transferability of shares and the requisite
notation on share certificates" caused uncertainty among Texas
practitioners and difficulties in the office of the secretary of state,
which prompted curative amendments in these areas. Also in 1973
Texas adopted an integrated close corporation statute for the first
time. 2 Subsequent operation under that statute has disclosed sev-
eral difficulties, which have led to substantial amendments in 1975.
In addition to these two principal areas of concern, curative amend-
ments were needed with respect to several relatively minor over-
sights in the 1973 amendments to provide modernization and flexi-
bility in various areas of corporate practice. It is appropriate, there-
fore, to analyze the 1975 amendments of the TBCA in three parts:
(1) the amendments relating to restrictions on the transferability of
shares and the form of certificates evidencing shares; (2) the amend-
ments of the integrated close corporation statute; and (3) the
amendments designed to remedy points of oversight in the 1973
amendments relating to the simplification of corporate formalities. 3

8. Lebowitz, supra note 4, at 641-42.
9. 1 H. O'NEAL, CLOSE CORPORATIONS, LAW AND PRACTICE § 1.14b (2d ed. 1971)

[hereinafter cited as O'NEAL].
10. Id. at 7.06a.
11. TEx. Bus. CORP. ACT ANN. arts. 2.22, 2.19 (Supp. 1974).
12. Id. at arts. 2.30-1 to -5.
13. The 1973 amendments to the Texas Business Corporation Act have been exhaus-

tively analyzed elsewhere. See Lebowitz, supra note 4; Doty & Parker, Changes in the Texas
Business Corporation Act and Related Statutory Provisions, 10 Hous. L. REv. 1009 (1973);
Comment, The Close Corporation and the New Texas Business Corporation Act, 5 Tax. TECH.
L. REv. 703 (1974). See also 20 R. HAMILTON, TExAS BUSINESS ORGANIZATIONS §§ 671, 673-76,

1975]
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A. The 1975 Amendments Relating to Restrictions on Transfer-
ability of Shares and the Form of Certificates Evidencing Shares

1. The Background of the 1975 Amendments

Since its enactment in 1955, TBCA article 2.22 has dealt with
permissible provisions relating to restrictions on the transferability
of corporate shares. Until 1973, however, article 2.22 also dealt with
the limitation or denial of shareholders' preemptive rights. In 1967
section E of article 2.22 was amended to reflect the then recent
enactment in Texas of the Uniform Commercial Code, including
Article 8, which replaced the Uniform Stock Transfer Act previously
referred to in section E. Article 2.22 was otherwise unchanged until
1973.

In 1972 the Supreme Court of Texas, in Ling & Co. v. Trinity
Savings & Loan Association,'4 pointed up very sharply the signifi-
cant implications of the 1967 change in article 2.22. The court held
that the restriction on the transferability of shares involved in that
case was reasonable and within article 2.22. The notation of the
restriction on the share certificates, however, did not fully satisfy
the requirements of section 8.204 of the Uniform Commercial Code
of Texas (the UCC) as required in article 2.22E as amended in 1967.
Although the restriction was accurately noted on the share certifi-
cates, the notation was not "conspicuous" as required by section
8.204 and as defined in section 1.201(10) of the UCC. Although the
decision was technically accurate in tracing the cross reference from
article 2.22 of the TBCA to section 8.204 of the UCC, and then from
section 8.204 to section 1.201(10) of the UCC, it pointed up very
sharply an implication of the 1967 amendment that might easily
have been overlooked by many attorneys. This decision, therefore,
suggested the need for one of the 1973 revisions of article 2.22.

In 1973 article 2.22 was totally rewritten, but continued to be
concerned with restrictions on transferability of corporate shares.
Section A of revised article 2.22 referred all matters relating to
transferability of shares to Article 8-Investment Securities-of the
UCC, "except as otherwise provided" in the TBCA. Provisions con-
cerning the limitation or denial of shareholders' preemptive rights
were eliminated from article 2.22 and covered in greater detail in a
new article 2.22-1. The 1973 amendments of sections B, C, and D

696-702, 782 (Supp. 1974). Our attentions, therefore, will be concentrated on the changes
effected by the 1975 amendments.

14. 482 S.W.2d 841 (Tex. 1972). See Note, 4 TEx. TECH L. REV. 411 (1973).
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of article 2.22 significantly revamped the rules pertaining to restric-
tions on transferability of corporate shares. Section B, as amended,
provided that a restriction on the transfer, or registration of transfer,
of a security may be imposed by the articles of incorporation, the
bylaws, or a shareholder agreement, provided the shareholder agree-
ment is placed on file at the corporation's principal place of business
and its registered office and is available for shareholder inspection.
In addition, it protected holders of outstanding shares against the
subsequent imposition of restrictions on those shares without the
consent or affirmative vote of the holder. Section C, as amended,
referred to the requirement of conspicuous notation of share transfer
restrictions on the certificate as provided more fully in article 2.19,
which was amended concurrently. Section D, as amended, specifi-
cally enumerated five categories of permissible share transfer re-
strictions without limiting the general authorization in sections B
and C. Thus, the law governing restrictions on transferability of
shares was more fully defined in the 1973 amendment to article 2.22,
and the matters of modification of shareholder preemptive rights
and notation on stock certificates were moved to other articles.

Since its enactment in 1955 article 2.19 of the TBCA has dealt
with the statutory requirements governing certificates representing
shares of stock. In 1957 section 2.19A was amended to permit execu-
tion of stock certificates by corporate officers other than the presi-
dent or a vice-president and the secretary or an assistant secretary,
if the bylaws so provided. Also, new sections E and F were added
to article 2.19 to provide greater flexibility. Section E was intended
to eliminate the requirement to call in outstanding certificates to
add notation of subsequent matters required to be noted on the
certificates."5 Section F permitted matters required to be noted on
share certificates to be incorporated (on the certificate) by reference
to pertinent provisions in the articles of incorporation or bylaws of
the corporation if, in the case of bylaws, the referenced bylaw was
on file with the secretary of state. Section F also permitted a share-
holder agreement restricting transferability of shares to be incorpo-
rated by reference into the articles of incorporation or bylaws of a
corporation "to the extent that this Act requires that any agreement
restricting the transfer of shares" be set forth in the articles of
incorporation or bylaws. A procedure for incorporation by reference
was specified in section F. 6

15. TEx. Bus. CoRP. AcT ANN. art. 2.19, comment (Supp. 1974).
16. TEx. Bus. CoRP. ACr ANN. art. 2.19F (1957) provided in part:

19751
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The 1973 amendments of the TBCA substantially changed sec-
tion 2.19. Section B was revised to provide in substance that a
corporation with more than one class of shares or with a modifica-
tion or denial of shareholders' preemptive rights must state on out-
standing share certificates all of the special rights and limitations
of the shares or note on the certificates that such special rights and
limitations exist and are fully stated in a document on file in the
office of the secretary of state and that a full statement thereof will
be furnished to any shareholder without charge upon written re-
quest to the corporation. Section E was amended to protect rights
existing under outstanding certificates that had been issued in con-
formity with prior law, particularly section F as it existed from 1957
until 1973.

The 1973 amendments of article 2.19 repealed the version of
section F enacted in 1957 and replaced it with new sections F, G,
and H. Under the new section F matters concerning incorporation
by reference on share certificates were omitted because they were
covered in the revised section B and the new section G. The revised
section F then allowed broader use of the incorporation by reference
technique in the articles of incorporation or bylaws with respect to
agreements restricting the transfer of its shares to which a corpora-

F. In lieu of or in addition in whole or in part to setting forth any provisions
at length or in summary form on the face or back of any certificate representing
shares subject thereto, such provision or provisions may be incorporated by refer-
ence on the face or back of the certificate if same is in accordance with the following
provisions:

(1) To the extent that this Act requires that any provision of the articles of
incorporation or by-laws of a corporation be set forth at length or in summary form
on the face or back of any certificate representing shares of the corporation, such
requirement shall be fully complied with by a reference on such certificate to such
provision of the articles of incorporation or by-laws; provided, that in the case of
any by-law provision, such provision shall have theretofore been filed with the
Secretary of State in accordance with the provisions of this Article. To the extent
that this Act requires that any resolution of the board of directors of a corporation
fixing and determining the relative rights and preferences of shares of a preferred
or special class issuable in series be set forth at length or in summary form on the
face or back of any certificate representing shares of the corporation, such require-
ment shall be fully complied with by a reference on such certificate to such resolu-
tion; provided, that such resolution shall have theretofore been filed with the Secre-
tary of State in accordance with the provisions of this Article. To the extent that
this Act requires that any agreement restricting the transfer of shares of a corpora-
tion be set forth within the articles of incorporation or by-laws of a corporation, such
requirement shall be fully complied with by a reference to such agreement in the
articles of incorporation or by-laws; provided that such agreement shall have there-
tofore been filed with the Secretary of State in accordance with the provisions of
this Article.
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tion was a party. This permitted a bylaw provision or a shareholder
agreement to be incorporated by reference into the articles of incor-
poration and also permitted a shareholder agreement to be incorpo-
rated by reference into the bylaws. In either case documents being
incorporated by reference were required to be filed with the secre-
tary of state. 7 In part this revision of section F related to the impor-
tant integrated close corporation provisions also enacted in 1973.
The new sections G and H, added in 1973, dealt specifically with
the form of notation of share transfer restrictions required on out-
standing certificates and expressly required that the notation be
"conspicuous." As an alternative to full or summary certificate no-
tation, section G provided that the certificate conspicuously state
that a restriction existed and that a copy thereof would be furnished
to the holder without charge upon written request. In order to en-
force the restriction, the corporation was required to comply with
such request within a reasonable time. Section H added an express
definition of the terms "conspicuous" and "conspicuously" that was
in harmony with Article 8 of the UCC as interpreted by the supreme
court in the Ling & Co. case. These additions to article 2.19 dealt
expressly with the problems involved in that case and thus called
for the elimination of the provisions in article 2.22 previously relat-
ing to certificate notation.

2. The 1975 Amendments

(a) Synopsis of the Amendments

Experience under the revised provisions of articles 2.22 and 2.19
since 1973 indicated that several areas of difficulty and confusion
existed, but that the essential concepts reflected in the 1973 amend-
ments were sound and should be continued. Accordingly, the 1975
amendments have again restructured and clarified these provisions
without major substantive change.

The 1975 amendments repeal section H of article 2.19 and reen-
act it as article 1.02A(19).18 Because this provision defines the terms
"conspicuous" and "conspicuously," it is more appropriately lo-
cated in article 1.02A with the general definitions under the TBCA.
The only change in the substance of the definition in the 1975

17. This use of incorporation by reference had been partially covered in the 1957 revi-
sion of section F, but the provisions were felt to be incomplete and faulty. See Lebowitz, supra
note 4, at 646-49.

18. Tex. S.B. 157, §§ 1, 22 (1975).

1975]
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amendment is to add the phrase, "the location of such informa-
tion," as indicating one method of satisfying the requirement that
certificate notations be "conspicuous.""

The 1973 revision of article 2.19B was confusing and unclear to
the bar in several respects. The 1975 amendments totally revised
this section to clarify the areas of confusion without making sub-
stantive changes. 0

The 1973 version of section F of article 2.19 needed certain
internal revision and logically was misplaced in article 2.19, which
generally relates only to share certificate form. Accordingly, the
1975 amendment repeals article 2.19F and replaces it with new sec-
tions E and F which are added to article 2.22.1 Article 2.22 deals
with share transfer restrictions generally and is the more logical
location for the substance of the 1973 version of article 2.19F. Thus,
the 1975 amendments add two sections to article 2.22, which will be
discussed below more fully.

The 1975 amendments also expanded clause (3) in article 2.19G
to permit share certificates to note that, when share transfer restric-
tions exist, either (1) the corporation will furnish to the record
holder upon request and without charge a copy of the document
containing the restrictions referred to in the certificate, or
alternatively (2) that such document referred to in the certificate is
on file in the office of the secretary of state." Because the 1975

19. Tex. S.B. 157, § 1 (1975) adds subsection (19) to article 1.02A. New article 1.02A(19)
reads:

(19) "Conspicuous" or "conspicuously," when prescribed for information appear-
ing on a certificate for shares or other securities, means the location of such informa-
tion or use of type of sufficient size, color, or character that a reasonable person
against whom such information may operate should notice it. For example, a
printed or typed statement in capitals, or boldface or underlined type, or in type
that is larger than or that contrasts in color with that used for other statements on
the same certificate is "conspicuous."

20. Tex. S.B. 157, § 2 (1975).
21. Id. at §§ 22, 5.
22. Tex. S.B. 157, § 3 (1975) provides:
Section G, Article 2.19, Texas Business Corporation Act, as amended, is amended to read
as follows:

"G. In the event any restriction on the transfer, or registration of the transfer,
of shares[,] shall be imposed or agreed to[,] by the corporation, as permitted by
this Act, each certificate representing shares so restricted (1) shall conspicuously
set forth a full or summary statement of the restriction on the face of the certificate,
or (2) shall set forth such statement on the back of the certificate and conspicuously
refer to the same on the face of the certificate, or (3) shall conspicuously state on
the face or back of the certificate that such a restriction exists pursuant to a
specified document and (a) that the corporation will furnish to the record holder

[Vol. 6:951
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amendment of article 2.19G does not reletter section G, and section
F is repealed by the 1975 amendments, it appears that article 2.19
will have no section F after the effective date of the 1975 amend-
ments, but will continue to have section G dealing with certificate
notation of restrictions on transferability of shares.

The 1975 amendments to the TBCA make a minor change in
article 2.22C to delete the phrase "as such term is defined in article
2.19," because the term "conspicuously" is now defined in article
1.02A(19) rather than 2.19H.2 3 Finally, the 1975 amendments add a
new clause (19) to article 4.01B to authorize amendment of the
articles of incorporation to restrict the transfer of its shares of any
class or series or to restrict the transfer of any other securities in
accordance with the new section F added to article 2.22,

Among the difficulties experienced with the 1973 amendments
have been problems in the office of the secretary of state concerning
filings and appropriate filing fees under article 2.19. To eliminate
these problems the 1975 amendments change article 10.01A(14) and
(22)25 to eliminate any reference to article 2.19F and to clarify the
appropriate filing fees for (1) documents incorporated by reference
in share certificates and (2) documents to be incorporated by refer-
ence in the articles of incorporation, as provided in the new sections
E and F of article 2.22. Also, the 1975 amendments add clause (23)
to section A and a new section B to article 10.01 as general provi-
sions for filing in the office of the secretary of state for which a fee
and filing procedure is not otherwise provided."6 These provisions
were felt to be necessary by the office of the secretary of state.

(b) Comment

The two substantial revisions with respect to restrictions on the

of the certificate without charge upon written request to the corporation at its
principal place of business or registered office a copy of the specified document, or
(b) if such document is one required or permitted to be and has been filed under
this Act, that such specified document is on file in the office of the Secretary of
State and contains a full statement of such restriction. Unless such document was
on file in the office of the Secretary of State at the time of the request, a [A]
corporation which fails within a reasonable time to furnish the record holder of a
certificate upon such request and without charge a copy of the specified document
shall not be permitted thereafter to enforce its rights under the restriction imposed
on the shares represented by such certificate."
23. Tex. S.B. 157, § 4 (1975).
24. Id. at § 14.
25. Id. at § 21.
26. Id.

1975]
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transferability of shares and the form of share certificates are (1) the
restructuring of section B of article 2.19 and (2) the addition of
sections E and F in article 2.22, which replaced the 1973 version of
article 2.19F. The revision of article 2.19B is intended to eliminate
confusion, but is not intended to change the substance. The 1973
version of section B related to certificates evidencing shares subject
to special class or series rights, preferences and limitations, and to
certificates evidencing shares subject to the denial or limitation of
preemptive rights. The 1973 version was unclear as to whether (1)
the corporation must always state in the certificates that the corpo-
ration will furnish to any shareholder without charge a full copy of
the special rights and limitations and that a full copy of the special
rights and limitations is on file in the office of the secretary of state,
or (2) must do so only when the special rights and limitations are
not fully stated on the certificate. This confusion was unintended
in the 1973 amendments and is cured by the 1975 revision of section
B. Section B as amended in 1975 clearly provides that certificates
evidencing shares subject to special rights, preferences, and limita-
tions among classes or series, or subject to the denial or limitation
of preemptive rights, or both, must

(1) "conspicuously" state the special class or series rights,
preferences, and limitations in full or, alternatively,

(2) "conspicuously" state that such rights and limitations
exist and are contained in the articles of incorporation on file with
the secretary of state and that the corporation will furnish a copy
of them to the record holder of the certificate without charge on
written request to the corporation at its principal place of business
or registered office."

27. Tex. S.B. 157, § 2 (1975) provides:
Sec. 2. Section B, Article 2.19, Texas Business Corporation Act, as amended, is amended
to read as follows:

"B. In the event a corporation is authorized to issue shares of more than one
class, each [Every] certificate representing shares [(1)] issued by such [a] corpo-
ration [which is authorized to issue shares of more than one class] (1) shall
conspicuously set forth on [upon] the face or back of the certificate [, or shall state
on the face or back of the certificate (a) that the corporation will furnish to any
shareholder without charge upon written request to the corporation at its principal
place of business or registered office and (b) that there is on file in the office of the
Secretary of State, (i)] a full statement of (a) all of the designations, preferences,
limitations, and relative rights of the shares of each class authorized to be issued
and, (b) [(ii)] if the corporation is authorized to issue shares of any preferred or
special class in series, the variations in the relative rights and preferences of the

960 [Vol. 6:951
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This revision vastly clarifies current problems with the interpreta-
tion of article 2.19B.

The new sections E and F added to article 2.22 by the 1975
amendments in lieu of the 1973 version of article 2.19F clarify proce-
dures and make substantive changes with respect to restrictions on
the transferability of shares. The new section E of article 2.22 pro-
vides that a corporation which has adopted a bylaw or is a party to
an agreement restricting the transfer of its shares or other securities
may file such bylaw or agreement "as a matter of public record"
with the secretary of state by following the specified filing proce-
dure, which is patterned after the Model Business Corporation Act
filing procedures. Upon filing with the secretary of state under sec-
tion E, the bylaw or agreement is declared to be a matter of public
record and is available for incorporation by reference on share certif-
icates in accordance with the 1975 amendment of section G of arti-
cle 2.19. Thus, the matter of filing for public record solely for the
purpose of incorporation by reference into certificates is stated
clearly and separately from the matters of incorporation by refer-
ence between basic corporate documents.28

shares of each such series to the extent they [so far as the same] have been fixed
and determined and the authority of the board of directors to fix and determine
the relative rights and preferences of subsequent series; or (2) shall conspicuously
state on [issued by a corporation which has by its articles of incorporation limited
or denied the preemptive right of shareholders to acquire unissued or treasury
shares of the corporation shall set forth upon] the face or back of the certificate
that [, or shall state] (a) such a statement is set forth in the articles of
incorporation [that the corporation will furnish to any shareholder without charge
upon written request to the corporation at its principal place of business or regis-
tered office and (b) that there is) on file in the office of the Secretary of State and
(b) the corporation will furnish a copy of such statement to the record holder of the
certificate without charge on written request to the corporation at its principal
place of business or registered office [a full statement of the limitation or denial of
preemptive rights contained in the articles of incorporation]. In the event a corpo-
ration has by its articles of incorporation limited or denied the preemptive right of
shareholders to acquire unissued or treasury shares of the corporation, each certifi-
cate representing shares issued by such corporatinn (1) shall conspicuously set forth
on the face or back of the certificate a full statement of the limitation or denial of
preemptive rights contained in the articles of incorporation, or (2) shall conspicu-
ously state on the face or back of the certificate that (a) such a statement is set
forth in the articles of incorporation on file in the office of the Secretary of State
and (b) the corporation will furnish a copy of such statement to the record holder
of the certificate without charge on request to the corporation at its principal place
of business or registered office.

28. Tex. S.B. 157, § 5 provides in part:
Sec. 5. Article 2.22, Texas Business Corporation Act, as amended, is amended

by adding Sections E and F to read as follows:
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The new section F added to article 2.22 by the 1975 amend-
ments provides that a corporation which is a party to an agreement
restricting the transfer of its shares or other securities may make
such agreement a part of its articles of incorporation without restat-
ing in full the provisions of the agreement in the articles of incorpo-
ration. Section F expressly provides that this procedure is necessar-
ily an amendment of the articles of incorporation and must be
adopted by the corporation and filed with the secretary of state in
compliance with Part Four of the TBCA. When the agreement being
added to the articles of incorporation changes existing provisions,
that fact must be reflected in the articles of amendment. In every
case under section F the articles of amendment must also be accom-
panied by a true and correct copy of the agreement and must state
that its inclusion has been duly authorized in accordance with the
amendment procedure in the TBCA.29 The new section F not only

"E. A corporation that has adopted a bylaw, or is a party to an agreement,
restricting the transfer of its shares or other securities may file such bylaw or
agreement as a matter of public record with the Secretary of State, as follows:

"(1) The corporation shall file a copy of the bylaw or agreement in the office
of the Secretary of State together with an attached statement setting forth:

"(a) the name of the corporation;
"(b) that the copy of the bylaw or agreement is a true and correct copy of the

same; and
"(c) that such filing has been duly authorized by the board of directors or, in

the case of a close corporation managed by its shareholders pursuant to Article 2.30-
1, by its shareholders.

"(2) Such statement shall be executed in duplicate by the corporation by its
president or a vice-president and verified by the officer signing such statement, and
shall be delivered to the Secretary of State with copies of such bylaw or agreement
restricting the transfer of shares or other securities attached thereto. If the Secre-
tary of State finds that such statement conforms to law and all franchise taxes and
fees have been paid as prescribed by law, he shall:

"(a) endorse on each of such duplicate originals the word "Filed" and the
month, day, and year of the filing thereof;

"(b) file one of such duplicate originals in his office; and
"(c) return the other duplicate original to the corporation or its representa-

tive.
"(3) After the filing of such statement by the Secretary of State, the bylaw

or agreement restricting the transfer of shares or other securities shall become a
matter of public record and the fact of such filing shall be stated on any certificate
representing the shares or other securities so restricted if required by Section G,
Article 2.19, of this Act.
29. Tex. S.B. 157, § 5 (1975) provides in part:

"F. A corporation that is a party to an agreement restricting the transfer of
its shares or other securities may make such agreement part of its articles of incor-
poration without restating the provisions of such agreement therein by complying
with the provisions of Part Four of this Act for amendment of the articles of incorpo-
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clarifies many procedural questions that have existed under the
1973 version of article 2.19F, but also modifies considerably the
substance of the provision as well. There is no provision in the new
article 2.22F for incorporation by reference of an agreement restrict-
ing transferability of shares into the bylaws of the corporation, nor
does the new article 2.22F expressly provide for the incorporation of
a bylaw into the articles of incorporation, although the latter is
implied if the bylaw amounts to an agreement restricting the trans-
ferability of shares to which the corporation is a party. The clarifica-
tion and simplification of the provisions as proposed in this section
are desirable and commendable. The practical value of incorporat-
ing an agreement restricting transferability of shares into the arti-
cles of incorporation under the new article 2.22F is not readily ap-
parent, however. Compliance with the usual amendment procedure
in articles 4.02, 4.03, 4.04, 4.05, and 4.06 is clearly required whether
the agreement is added to the articles of incorporation by an
ordinary amendment, without restating the articles of incorporation
as amended pursuant to article 4.07, or by making it a part of the
articles of incorporation under article 2.22F. Perhaps there is a
slight difference in the necessary paper work, which may be a con-
venience in some cases, but even that difference is minor.
B. The 1975 Amendments to the Texas Integrated Close Corpora-

tion Statutes

1. The Background of the 1975 Amendments

A major accomplishment of the 1973 amendments of the TBCA
was the addition of an integrated close corporation statute for the
first time in the history of Texas corporate law. The concept of an
integrated close corporation statute and the first enactments of such
statutes in other states has been a significant development in recent
years.30 Several states now have such statutes, the enactment of
which is a major step toward modernization of corporate law.

ration. If such agreement shall alter any provision of the original or amended
articles of incorporation, the articles of amendment shall identify by reference or
description the altered provision. If such agreement is to be an addition to the
original or amended articles of incorporation, the articles of amendment shall state
that fact. The articles of amendment shall have attached thereto a copy of the
agreement restricting the transfer of shares or other securities, and shall state that
the attached copy of such agreement is a true and correct copy of the same and
that its inclusion as part of the articles of incorporation has been duly authorized
in the manner required by this Act to amend the articles of incorporation."

30. See 1 O'Nm, supra note 9, at §§ 1.14a-b.

19751



TEXAS TECH LAW REVIEW

The integrated close corporation statute enacted in Texas in
1973 ' was intended to provide major flexibility for those close corpo-
rations within its definition, 3 which are often described as "incorpo-
rated partnerships." The principal thrust of this statute is to permit
internal relationships between the owners of the business to be gov-
erned by a wide'variety of shareholder agreements, including provi-
sions that protect minority interests, deal with deadlock situations,
and permit shareholder management. Close corporations not com-
ing within the specific definition were intended not to be affected. 33

In outline, article 2.30-1 as enacted in 1973 defined those close
corporations subject to the special provisions and authorized man-
agement of the business of the corporation by the shareholders with-
out a board of directors, if provided in the articles of incorporation.
Article 2.30-2 allowed close corporations within article 2.301A to
have a large variety of valid internal agreements among sharehold-
ers pertaining to the management of the business and affairs of the
corporation, much like the agreements that might be included in a
partnership agreement. Such agreements, however, had to be in-
cluded or incorporated into the articles of incorporation or bylaws
of the corporation, agreed to by all of the shareholders and appropri-
ately noted on share certificates. Article 2.30-3 provided for judicial
proceedings to enforce any of the permitted agreements among
shareholders and to prevent loss of close corporation status within
article 2.30-1A. Article 2.30-4 permitted judicial appointment of a
provisional director in the event of deadlock in a close corporation;
such appointee was to serve as a director so long as the circumstan-
ces warranted. Finally, article 2.30-5 permitted a close corporation
to include in the articles of incorporation and to note on share certif-
icates a provision authorizing any shareholder, or the holders of a
specified percentage of shares, to demand dissolution of the corpora-
tion at the shareholder's option, either at will or upon the occurrence
of specified events or contingencies.

2. The 1975 Amendments

(a) Synopsis of the Amendments

The 1975 amendments of the TBCA make substantial changes
in articles 2.30-1,31 2.30-2,11 and 2.30-3, ' but do not change articles

31. TEx. Bus. CoaR. ACT ANN. arts 2.30-1 to -5 (Supp. 1974).
32. Id. at art. 2.30-1A.
33. Id. at art. 2.30-1A, comment.
34. Tex. S.B. 157, § 6 (1975).
35. Id. at § 7.
36. Id. at § 8.

[Vol. 6:951964
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2.30-4 or 2.30-5. Minor changes are also made in articles 3.02A, 37

4.01B,3 and 4.03B 39 to accommodate the changes in articles 2.30-1,
2.30-2, and 2.30-3. The major thrust of these changes in the inte-
grated close corporation statute is

(i) to change from the mandatory approach of the 1973 provisions,
under which all corporations within art. 2.30-1A were subject to the
statute, to an optional approach, under which corporations within
art. 2.30-1A may elect to be governed by the statute or by the gen-
eral TBCA provisions;
(ii) to enlarge the definition of corporations that may, if they so
elect, take advantage of the special provisions; and
(iii) to clarify several of the provisions in the integrated close cor-
poration statute under which there have been certain problems.

The 1975 amendments substantially rewrite article 2.30-1 to
provide the optional procedure by which corporations within the
article 2.30-1A definition may elect to be subject to the integrated
close corporation provisions.40 The new article 2.30-1 also enlarges

37. Id. at § 12.
38. Id. at § 14.
39. Id. at § 15.
40. Tex. S.B. 157, § 6 (1975) provides:

Sec. 6. Article 2.30-1, Texas Business Corporation Act, as added, is amended
to read as follows:

Article 2.30-1. THE CLOSE CORPORATION; DEFINITION; FORMATION;
ELECTION TO BECOME; TERMINATION OF THE ELECTION; MANAGE-
MENT BY SHAREHOLDERS [MANAGEMENT OF CLOSE CORPORATION]

"A. As used in this Act, a [A] "close corporation" [as used in this Article
and in Articles 2.30-2 through 2.30-5] means a domestic corporation [(i)] which
(i) is organized under or is subject to this Act and (ii) has elected to be a close
corporation by including in its articles of incorporation (whether original, or
amended, or restated), in addition to the provisions required by Article 3.02 of this
Act, the following:

"(1) a statement that it is a close corporation;
"(2) a statement that no shares of any class and no securities evidencing the

right to acquire shares of the close corporation shall be issued by means of any
public offering, solicitation, or advertisement;

"(3) a statement that all of the issued shares of each class and all of the issued
securities evidencing the right to acquire shares of the close corporation shall be
subject to one or more of the restrictions on transfer permitted by Articles 2.22 or
2.30-2 of this Act, and if such restrictions on transfer are being imposed in the
articles of incorporation or in an agreement permitted by this Act to be set forth in
full in or made a part of the articles of incorporation, the statement shall be fol-
lowed either by (i) the provisions of the articles of incorporation or amendment
thereto that impose such restrictions, (ii) the agreement if it is being set forth in
full in the articles of incorporation, or (iii) a reference to such agreement if it is
being made a part of the articles of incorporation; and
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"(4) a statement that all of the issued shares of all classes, excluding treasury
shares, and all of the issued securities evidencing the right to acquire shares of the
close corporation shall be held of record by no more than a specified number of
persons, not exceeding thirty-five (35) in the aggregate. To determine the number
of holders of record for purposes of this definition, shares and securities evidencing
rights to acquire shares which are held (1) by husband and wife as (a) community
property, (b) joint tenants (with or without right of survivorship), or (c) tenants by
the entirety, or (2) by an estate of a decedent or an incompetent, or (3) by an express
trust, partnership, association, or corporation created or organized and existing
other than for the primary purpose of holding shares or securities evidencing rights
to acquire shares in a close corporation, shall be treated as held by one person. [,
at any given time, has no more than 15 shareholders of record of all classes of shares,
whether or not entitled to vote, (2) whose issued shares of all classes shall be subject
to one or more of the restrictions on transfer permitted by Article 2.22 of this Act,
and (3) whose shares shall have been issued to the shareholders without any public
offering, solicitation, or advertisement. For purposes of determining the number of
holders of record of shares of stock in a close corporation as defined in this Article,
shares which are held (1) by husband and wife as (a) community property, (b) joint
tenants (with or without right of survivorship), or (c) tenants by the entirety, (2)
by an estate of a decedent or an incompetent, or (3) by an express trust, partner-
ship, or corporation created or organized and existing other than for the primary
purpose of holding shares in a close corporation, shall be treated as held by one
person.] Nothing in this definition shall be deemed to affect the right of any
corporation which has [is] not elected to be a close corporation as provided in this
Article, [defined herein] or its shareholders, [or] directors, or officers to [provide
for the management of its business and affairs by its shareholders, directors, or
officers or to impose restrictions on the transfer of its shares or other securities or
to seek any remedy, or to] exercise any [other] power or right, granted or permit-
ted by any provision [other provisions] of this Act. To the extent not inconsistent
with any provision of this Act dealing specifically with a close corporation [this
Article and Articles 2.30-2 and 2.30-3 of this Act], all other provisions of this
Act shall apply to a close corporation [as defined herein].

"B. The articles of incorporation also may set forth the qualifications of
shareholders and/or security-holders, either by specifying classes of persons who
shall be entitled to be holders of record of any class of shares or securities, or by
specifying classes of persons who shall not be entitled to be holders of record of any
class of shares or securities, or both.

"C. Nothing contained in this Article shall be deemed to prohibit or preclude
the inclusion of any other matters required or permitted to be set forth in articles
of incorporation by this Act, to the extent they are not inconsistent with the matters
actually set forth in articles of incorporation of a close corporation pursuant to
Sections A and B of this Article.

"D. To form a close corporation, all of the initial subscribers to the corpora-
tion's shares and securities evidencing the right to acquire its shares shall serve as
incorporators and the articles of incorporation, in addition to the matters required
or permitted to be set forth therein by this Act, also shall include a statement that
the incorporators include all such subscribers. The filing of the articles of incorpora-
tion by the Secretary of State shall constitute acceptance by the close corporation
of the subscriptions of all such subscribers.

"E. If an existing corporation desires to become a close corporation, it shall
adopt articles of amendment in the manner provided by this Act which state that
it has elected to become a close corporation and which make such other amend-
ments amendments to its articles of incorporation as may be required in order that
the articles of incorporation, as so amended, shall set forth the matters required of
a close corporation by this Act. The articles of amendment may include any other
matter permitted to be set forth in the articles of incorporation of a close corpora-
tion by this Act and, to the extent not inconsistent with its status as a close
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corporation, any other matter that may be set forth in articles of incorporation. The
election to become a close corporation and any amendments in connection there-
with shall be approved by the affirmative vote of the holders of all of the outstand-
ing shares of each class, whether or not entitled to vote thereon by the articles of
incorporation.

"F. If a close corporation desires to terminate its status as a close corporation,
it shall adopt articles of amendment in the manner provided by this Act which state
that it has elected to terminate its status as a close corporation and which delete
the provisions required or permitted to be set forth in the articles of incorporation
of a close corporation under this Act that are not permitted for corporations gener-
ally. Such election to terminate its statue as a close corporation and amendments
required in connection therewith shall be approved by the affirmative vote of the
holders of at least two-thirds of the outstanding shares of each class, whether or not
entitled to vote thereon by the articles of incorporation, unless a greater or lesser
vote is required or permitted by the articles of incorporation for such termination.
Any provision of the articles of incorporation requiring a greater vote for such
termination shall not be amended, repealed, or modified by any vote less than that
required to terminate the corporation's status as a close corporation. Any provision
restricting the transfer of the shares or other securities evidencing the right to
acquire shares contained in or made part of the articles of incorporation pursuant
to Article 2.30-2 of this Act, shall remain in effect to the extent not prohibited by
other provisions of this Act whether or not thereafter contained in or made a part
of the articles of incorporation or bylaws unless, in connection with the adoption of
articles of amendment to terminate the corporation's status as a close corporation,
a resolution is adopted or an agreement is entered into terminating or amending
such restrictions on transfer by the number or percentage of shareholders and/or
security-holders (whether or not entitled to vote in the case of a resolution) required
by the articles of incorporation, bylaws or agreement for termination or amendment
of such restrictions on transfer.
"G. [D.] If the articles of incorporation of a close corporation expressly so
state and if each certificate representing its issued and outstanding shares so con-
spicuously [(as defined in Article 2.19 of this Act)] states, the business and affairs
of such close corporation shall be managed by the shareholders of the close corpora-
tion rather than by a board of directors, and the following provisions shall apply:

(1) Whenever the context requires, the shareholders of such close corporation
shall be deemed directors of such corporation for purposes of applying any of the
provisions of this Act.

(2) The shareholders of such close corporation shall be subject to the liabili-
ties imposed by this Act or by law for any action taken or neglected to be taken by
directors of a corporation.

(3) Any action required or permitted by this Act to be taken by the board of
directors of a corporation shall or may be taken by action of the shareholders of such
close corporation at a meeting thereof or in the manner permitted by this Act
without a meeting. Any such action taken shall be on the basis of the vote, cast in
person or by proxy, by the holders of shares having a majority of the total voting
power of all outstanding shares entitled to vote with respect to such action, unless
the articles of incorporation either in general or on specified matters provide (a) for
a greater vote or (b) for a vote on the basis of one or some other specified number
of votes per such shareholder. In addition, [in the event of] any action consented
to by [taken by the shareholders, the consent of] all the shareholders shall be
binding upon the corporation. Such consent may be evidenced (a) [(i)] by the full
knowledge of such action by all the shareholders and their failure to object thereto
in a timely manner or (b) a consent in writing to such action in accordance with
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Article 9.10 of this Act or any other [(ii) by a] writing executed by or on behalf of
all the shareholders reasonably evidencing such consent or (c) [(iii)J by any other
means reasonably evidencing such consent.

"H. A close corporation that is managed by its shareholders in accordance
with this Act may elect to have its business and affairs managed by a board of
directors by amending its articles of incorporation in the manner provided in this
Act. At the meeting of shareholders to approve such amendment, there shall be
elected such number of directors specified in the articles of amendment or provided
for in the bylaws. The name and post office address of each person who is to serve
as a director on the amendment becoming effective shall be set forth in the articles
of amendment.

"I. If any event occurs as s result of which one or more of the provisions or
conditions included in a close corporation's articles of incorporation pursuant to
Section A of this Article to qualify it as a close corporation has been breached:

"(1) The corporation's status as a close corporation shall terminate unless;
"(a) within thirty (30) days after the occurrence of the event, or within thirty

(30) days after the event has been discovered, whichever is later, the corporation
(1) files with the Secretary of State a certificate, executed by the corporation by
its president or a vice-president and verified by the officer signing such statement,
setting forth (A) the name of such corporation, and (B) a statement that a specified
provision or condition included in its articles of incorporation pursuant to Section
A of this Article to qualify it as a close corporation has been breached, and (ii)
delivers to each shareholder of record, either personally or by mail (if mailed, in
accordance with the requirements of the second sentence of Article 2.25), a copy of
such certificate; and

"(b) the corporation, within sixty (60) days after the filing of such certificate,
takes such steps as are necessary to correct the situation which threatens its status
as a close corporation, including, without limitation, the refusal to register the
transfer of any shares which have been wrongfully transferred, or commencement
in a court of competent jurisdiction of a proceeding to prevent the corporation from
losing its status as a close corporation or to restore its status as such, as permitted
by Article 2.30-3 of this Act.

"(2) When the situation which threatens the status of the corporation as a
close corporation has been remedied and if the corporation has not amended its
articles of incorporation in accordance with Section F of this Article, the corpora-
tion shall file with the Secretary of State a certificate, executed by the corporation's
president or a vice-president and verified by the officer signing such statement,
setting forth (a) the name of such corporation, (b) a reference to the statement
previously filed with the Secretary of State by such corporation pursuant to para-
graph (a) of Subsection (1) of this Section, and (c) a statement that no breach of
any of the provisions or conditions included in its articles of incorporation pursuant
to Section A of this Article exists.

"(3) If within the sixty (60) day period provided in subsection (1)(b) of this
Section, the situation which threatened the status of such corporation as a close
corporation is not remedied, the corporation's status as a close corporation shall
thereafter be terminated, unless its status as a close corporation has been stayed
by a court of competent jurisdiction pending final adjudication in a proceeding
under Article 2.30-3 or in any other proceeding that will result in the corporation
being unable to maintain or being restored to its status as a close corporation. If
pursuant to Section G of this Article the business and affairs of such corporation
are being managed by its shareholders rather than by a board of directors, the
president shall call a meeting of the shareholders entitled to vote thereon to elect a
board of directors; and if he fails to call such a meeting within thirty (30) days from
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the date when the corporation's status as a close corporation so terminated, any
shareholder, whether or not entitled to vote, may call such meeting with the same
rights and powers as are provided in this Act with respect to the call of an annual
meeting of shareholders by a shareholder. At such meeting there shall be elected

such number of directors as have been specified in the articles of incorporation or
the bylaws of such corporation or, if no such number is specified, one (1) director
shall be elected. During the period until such director(s) is elected, the person or

persons to whom management of the corporation has been delegated by the share-
holders shall act as a board of directors and the business and affairs of the corpora-
tion shall be conducted in the manner provided for corporations generally under
this Act.

"J., A corporation which met the definition of a close corporation immediately
prior to the effective date of the 1975 amendment to this Article 2.30-1 shall retain

its status as a close corporation for a period of one year after such effective date,
provided it continues during such one-year period to meet all the requirements of

a close corporation set forth in Section A of this Article, as amended, other than
the inclusion of the required statements in its articles of incorporation. After such
one-year period, a corporation no longer shall have the status of a close corporation
unless during such year it shall have amended its articles of incorporation to set

out the matters required to be stated therein by Section A of this Article; provided,
however, that nothing in this Article shall require a close corporation to so amend
its articles of incorporation if, before the effective date of the 1975 amendment to

this Article, the articles of incorporation of such corporation provided that its
business and affairs were to be managed'by its shareholders or granted any share-
holder or other holders of any specified number or percentage of shares of any class

of shares an option to dissolve the close corporation. Should any such corporation
subsequently amend its articles of incorporation, the matters required to be stated

by Section A shall be set forth in the articles of amendment and approved in the
manner required ty that Section. No agreement among the shareholders of a close
corporation as heretofore permitted to be entered into by Article 2.30-2, or any other

act performed by or in behalf of such corporation, before the effective date of the
1975 amendment to this Article 2.30-1, shall be invalided or otherwise affected
by such corporation electing to become a close corporation in the manner provided
by this Article.

[C. If a close corporation ceases to meet the definition of a close corporation
as set forth herein by reason of having more than fifteen (15) shareholders entitled
to hold shares in the corporation in accordance with any restriction on the transfer
of shares permitted by Article 2.22 of this Act or any provision of an agreement
among shareholders of a close corporation permitted by Article 2.30-2 of this Act,
whether or not all such shareholders are entitled to vote, the president shall call a

special meeting of the shareholders entitled to vote thereon to elect a board of
directors; and if he fails to call such a special meeting within four (4) months from
the date when the corporation ceases to qualify as a "close corporation," any share-
holder, whether or not entitled to vote, may call such special meeting with the same

rights and powers as are provided in this Act for the call of a substitute annual
meeting by a shareholder. At such special meeting, there shall be elected such
number of directors as have been specified in the articles or the bylaws if the articles

or bylaws provided for the possibility of the corporation ceasing to qualify as a close
corporation; and if no such number if specified, three (3) directors shall be
elected.]"
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the definition of the statutory close corporation and clarifies the
rules pertaining to shareholder management in the absence of a
board of directors. The revision ofarticle 2.30-1 is discussed more
fully below. The 1975 amendment of article 2.30-2A broadens and
clarifies permissible shareholder agreements in close corporations
within article 2.30-1A. Article 2.30-2B is revised to accommodate
the new procedure specified in article 2.22F, and article 2.30-2C is
amended to accommodate the 1975 changes in articles 2.22F and
2.19.11 Section D of article 2.30-2 is amended concerning the effect

41. Tex. S.B. 157, § 7 (1975) provides:
Sec. 7. Article 2.30-2, Texas Business Corporation Act, as amended, is

amended to read as follows:
"Article 2.30-2. AGREEMENTS AMONG SHAREHOLDERS OF A CLOSE

CORPORATION
"A. The shareholders of a close corporation or the subscribers to its shares, if

no shares have been issued, may enter into a written agreement executed by [, by
an agreement to which] all the holders of and subscribers to shares [shareholders]
of the corporation [, whether or not entitled] to [vote, have actually assented,]
regulate any phase of the business and affairs of the corporation or the relations of
the holders of or subscribers to shares of the corporation [shareholders], including,
but not limited to, the following:

"(1) Management of the business and affairs of the corporation whether by
the board of directors in a manner otherwise than provided in this Act or by one or
more of the shareholders or one or more other parties to be selected by the share-
holders;

"(2) Restrictions on the transfer of shares or other securities more restrictive
than otherwise would be permitted to be imposed by Article 2.22, if not manifestly
unreasonable;

"(3) Exercise or division of voting requirements or power beyond those that
would otherwise be permitted by this Act;

"(4) Terms and conditions of employment of any shareholder, director, offi-
cer, or employee regardless of the length of time of such employment;

"(5) Persons who shall or may be directors and officers of the corporation;
"(6) Declaration and payment of dividends or division of profits;
"(7) Arbitration of issues as to which the shareholders are deadlocked in

voting power or as to which the directors or other parties managing the corporation
are deadlocked in the event the shareholders are unable to break the deadlock; or

"(8) Treatment of the business and affairs of the corporation as if it were a
partnership or arrangement of the relations among the shareholders or between the
shareholders and the corporation in a manner that would otherwise be appropriate
only among partners.

"B. Such [To be valid, such] shareholders' agreement shall either (1)
[shall] be set forth [in full] in or made part of the original or amended articles
of incorporation [of the close corporation or incorporated by reference therein by
following the procedure prescribed in Section F, Article 2.19, of this Act, for incor-
poration by reference of restrictions on the transferability of shares]; or (2) [shall]
be set forth in or made part of the bylaws of the corporation [or incorporated by
reference therein], provided such bylaws and a counterpart of the agreement be
placed on file by the corporation at its principal place of business and its registered
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office and shall be subject to the same right of examination by a shareholder of the
corporation, in person, or by agent, attorney, or accountant, as are the books and
records of the corporation. If the agreement is set forth [or referred to] in or made
part of the original articles of incorporation, all of the parties to thd agreement at
the time of incorporation who shall have subscribed to shares of the corporation
shall serve as incorporators of the close corporation. If set forth [or referred to] in
or made part of an amendment to the articles of incorporation, the provisions of
this Act for amendment of the articles of incorporation shall be complied with. In
addition, such amendment shall have been adopted by an affirmative [a] vote of
all of the subscribers to shares if no shares have been issued, or of the holders of all
outstanding shares, whether or not entitled to vote by the articles of incorporation.
If set forth [or referred to] in or made part of the bylaws of the corporation either
when originally adopted or later amended, such provisions of the bylaws shall have
been adopted, amended, or ratified by an affirmative [a unanimous] vote of all
the subscribers to shares, if no shares have been issued, or of the holders of all
outstanding shares, whether or not entitled to vote by the articles of incorporation.
Once such agreement has been set forth in or made part of the articles of incorpora-
tion or bylaws as provided herein, it may not be amended or removed therefrom,
unless otherwise provided by the articles of incorporation or the bylaws, as the case
may be, except by the affirmative vote or consent of all of the subscribers to shares,
if no shares have been issued, or of the holders of all outstanding shares, whether
or not entitled to vote by the articles of incorporation. If these provisions are not
complied with, such agreement, even though otherwise enforceable among the par-
ties thereto, shall not be enforceable by any party thereto who is knowingly respon-
sible for such noncompliance nor against any transferee of shares except one who
has actual knowledge of the existence of the agreement or who has acquired his
shares by gift, bequest, or inheritance from a party to the agreement.

"C. Each certificate representing shares [of stock] issued by a close corpora-
tion whose shareholders have entered into an agreement permitted by this Article
shall (1) set forth conspicuously a full or summary statement of such agreement on
the face of the certificate; or (2) set forth such statement on the back of the certifi-
cate and conspicuously refer to the same on the face of the certificate; or (3) if the
agreement has been set forth [in full] in or made part of the articles of incorpora-
tion [or incorporated by reference therein], conspicuously state on the face or back
of the [stock] certificate that such shares are subject to an agreement among all
the shareholders of the close corporation and that the corporation will furnish to
the record holder of the certificate without charge upon written request to the
corporation at its principal place of business or registered office a copy of such
agreement and that [the provisions of] such agreement either is set forth in the
articles of incorporation or it is made a part thereof and is [are] on file in the office
of the Secretary of State; or (4) if the agreement has been set forth in or made part
of [full or incorporated by reference in] the bylaws and a counterpart of the
agreement placed on file by the corporation at its principal place of business and
its registered office, conspicuously state on the face or back of the certificate that
such shares are subject to an agreement among all the shareholders of the close
corporation and that the corporation will furnish to the record holder of the [a]
certificate without charge upon written request to the corporation at its principal
place of business or registered office a copy of such bylaw or agreement. An agree-
ment permitted by this Article, which is noted conspicuously on the certificates
representing shares of a close corporation in the manner prescribed in the preceding
paragraph, shall be binding on and enforceable against a holder of such a certificate
or any successor or transferee of such holder, including an executor, administrator,
trustee, guardian, or other fiduciary entrusted with like responsibility for the person
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of loss of close corporation status on existing shareholder agree-
ments, section E is unchanged, and a new section F is added to
permit other shareholder agreements.

Moderate changes are made by the 1975 amendments in article
2.30-3C with respect to suits to enfore share transfer restrictions and
in article 2.30-3D to provide that close corporation status may be
terminated by an amendment under article 2.30-1.42 The amend-

or estate of such holder. Unless noted conspicuously on the certificates representing
shares of the close corporation in the manner prescribed in the preceding paragraph,
an agreement permitted by this Article, even though otherwise enforceable, shall
be ineffective except against a person with actual knowledge of such agreement.
[Unless noted conspicuously on the stock certificates in the manner prescribed
above, such agreement even though otherwise enforceable among the parties ther-
eto shall not be binding upon a transferee of such shares unless such transferee is a
person with actual notice of the existence of the agreement, or such transferee
acquired his shares by gift or bequest from a person who was a party to such
agreement in which case such transferee shall be deemed to have actual notice
thereof.]

"D. If an agreement authorized by this Article [To the extent that it] con-
tains any provisions which would not be valid under other provisions of the Act,
such provisions [but for Section A of this Article, an agreement authorized by this
Article] shall be valid only so long as [(1) no shares of the corporation shall have
been issued by the corporation through any public offering, solicitation, or adver-
tisement; and (2)] the corporation maintains its status as a close corporation under
[as defined in Article 2.30-1 of] this Act. No other provision of the agreement
shall be affected unless the parties thereto otherwise provide.

"E. In the event a close corporation shall have a board of directors, the effect
of an agreement authorized by this Article shall be to relieve the director or direc-
tors of, and to impose upon the shareholders who are parties to or are bound by
the agreement and who voted for or assented to the transaction in question, the
liabilities imposed by this Act or by law for action taken or neglected to be taken
by directors to the extent that and so long as the discretion or powers of the directors
in their management of corporate affairs is controlled by any such provision.

"F. The provisions of this Article shall not be construed to prohibit any other
agreements among two or more shareholders or security-holders permitted by other
provisions of this Act.
42. Tex. S.B. 157, §§ 8 and 9 provide:

Sec. 8. Section C, Article 2.30-3, Texas Business Corporation Act, as amended,
is amended to read as follows:

"C. Any court of competent jurisdiction in which a proceeding provided for
in Section A of this Article may be brought may enjoin or set aside any transfer or
threatened transfer of shares or any securities [of stock] of a close corporation
which will adversely affect its status as a close corporation, or which is contrary to
restrictions on the transfer of such shares [of such stock] permitted by Article 2.22
or 2.30-2 of this Act, and may enjoin any public offering, solicitation, or advertise-
ment of shares or securities evidencing the right to acquire shares [of stock] of the
close corporation.

Sec. 9. Section D, Article 2.30-3, Texas Business Corporation Act, as amended,
is amended to read as follows:
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ments also make minor modifications in article 3.02A(9) to require
the certificate of incorporation to reflect both the election to become
a close corporation within article 2.30-1 and any agreements within
article 2.30-2. Article 3.02A(12) is amended to provide that the
names of the shareholders acting in lieu of a board of directors are
to be stated in the articles of incorporation.43 Because of the revi-
sions in articles 2.30-1 and 2.30-2, article 4.01B(18) is amended" and

"D. Nothing contained in this Article shall be construed to prevent or impair
the ability of the close corporation or its shareholders or security-holders from
properly terminating its status as a close corporation and from terminating or
amending any restrictions on the transfer of shares or securities evidencing the right
to acquire shares of the corporation in accordance with Article 2.30-1 of this Act,
or shall impair the power of any court of competent jurisdiction in any proceeding
properly brought before it to enforce any restriction on the transfer of shares or other
securities permitted by Article 2.22 or 2.30-2 of this Act or any agreement among
any number of holders of the shares or securities of a corporation or any number of
the holders of such shares or securities and the corporation not provided for in
Article 2.30-2 of this Act and to grant whatever remedies may be properly avail-
able in such proceedings.
43. Tex. S.B. 157, § 12 (1975) provides in part:
Sec. 12. Section A, Article 3.02, Texas Business Corporation Act, as amended, is
amended to read as follows:

"(9) If a corporation elects to become [Any provision permitting] a close
corporation as defined and governed by this Act any provision required or permitted
by this Act to be stated in articles of incorporation of a close corporation, or setting
out in full or making a part of the articles of incorporation an agreement among
subscribers permitted by Article 2.30-2, but any such provision shall be preceded
by a statement that the provision shall be subject to the corporation remaining a
close corporation as defined by this Act [to have its business and affairs managed
by its shareholders rather than by a board of directors, or granting to any share-
holder or to the holders of any specified number or percentage of shares of any class
of shares of a close corporation an option to have the close corporation dissolved as
permitted by this Act.];

"(12) The number of directors constituting the initial board of directors and
the names and addresses of the person or persons who are to serve as directors until
the first annual meeting of shareholders or until their successors be elected and
qualify, or, in the case of a close corporation whose business and affairs are to be
managed by its shareholders, the names and addresses of the person or persons who
have subscribed for shares to be issued by the close corporation and who will
perform the functions of the initial board of directors provided for by this Act;

"(13) The name and address of each incorporator.
44. Tex. S.B. 157, § 14 (1975) provides in part:
Sec. 14. Section B, Article 4.01, Texas Business Corporation Act, as amended, is
amended to read as follows:

"(18) To include any provisions required or permitted by this Act to be in-
cluded in original articles of incorporation of a close corporation in connection with
an election to become a close corporation, or to delete any such provisions in
connection with an election to become a close corporation, or to delete any such
provisions in connection with a termination of a corporation's status as a close
corporation [To permit a close corporation as defined and governed by this Act to
have its business and affairs managed by its shareholders rather than by a board
of directors].
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clauses (19) and (20) are repealed as unnecessary. Similarly, article
4.03B(11) is amended to provide for class voting on amendments
that would add to or delete from the articles of incorporation any
provision required or permitted by article 2.30-1A and B.45

(b) Comment

(i) Article 2.30-1

The amendments of article 2.30-1 are the most extensive in
this area. Section A has been completely rewritten to provide that
eligible corporations may, at their option, elect to be close corpora-
tions subject to the integrated close corporation provisions by in-
cluding the prescribed statements in their articles of incorporation
or by amending their articles of incorporation to include such state-
ments. The transition from the mandatory to the optional inte-
grated close corporation statute seems altogether desirable to pro-
vide greater flexibility and to permit corporations that fall within
the definition of article 2.30-1A to elect to be governed by the gen-
eral TBCA provisions rather than the integrated close corporation
statute. Four particular problems with the mandatory approach
were noted by the draftsmen of the statute."

45. Tex. S.B. 157, § 15 (1975) provides in part:
Sec. 15. Section B, Article 4.03, Texas Business Corporation Act, as amended, is
amended to read as follows:

"(11) Include in or delete from the articles of incorporation any provisions
required or permitted by Sections A and B of Article 2.30-1 of this Act to be
included in original articles of incorporation of a close corporation [Permit a close
corporation as defined and governed by this Act to have its business and affairs
managed by its shareholders rather than by a board of directors].

[(12) Permit a close corporation as defined and governed by this Act whose
business and affairs are managed by its shareholders as permitted by this Act to
have its business and affairs managed by a board of directors.

[(13) To adopt or remove any provision granting to any shareholder of a close
corporation as defined and governed by this Act, or to the holders of any specified
number or percentage of shares of any class of shares of such corporation, an option
to have the close corporation dissolved as permitted by this Act.]"
Due to the inclusiveness of clause (11), the 1975 amendments deleted clauses (12) and

(13) as no longer necessary.
46. The four problems were as follows:
(1) It was not clear whether certain shareholder agreements permissible without the

integrated statute could still be valid if joined in by less than all the shareholders or whether
unanimity was required; and

(2) It was not clear whether an agreement restricting transferability of shares which was
valid under article 2.22 could be valid in a corporation falling within article 2.30-1A unless it
was in the articles of incorporation or bylaws; and

(3) Corporations falling within article 2.30-1A but not wishing to be governed by its
provisions might be prevented by a shareholder suit under article 2.30-3 from making a public
offering of shares; and
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Section A also is revised to enlarge in three respects the defini-
tion of those close corporations eligible for this treatment. First, the
maximum permissible number of shareholders is increased to 35 to
be consistent with the exemption in section 5. of the Texas Securi-
ties Act" and Securities and Exchange Commission (SEC) Rule
14641 under the Securities Act of 1933.11 Second, the number of
shareholders to be counted, in computing the maximum of 35, now
includes all holders of shares or other securities that give the holder
the right to acquire shares of the corporation. Third, the corporation
must elect to be within the provisions by setting out in the articles
of incorporation the necessary ingredients to conform to the defini-
tional requirements. This third requirement is similar to section 342
of the Delaware General Corporation Law.50

The form of the revised section A presents a minor question.
The new section A does not literally state that the four items re-
quired to be stated in the articles of incorporation are legal defini-
tions of those corporations that are eligible to elect to be governed
by the integrated close corporation statute. Read literally, section
A appears to state that any domestic corporation subject to the
TBCA, which includes the four necessary items in its articles of
incorporation, may thereby elect to be governed by the integrated
statute, and does not require that such items correctly state the
facts. It is very clear, however, that the four necessary items are
intended to be the legal definitions of those corporations eligible to
make the election, and it may be expected that the courts will so
construe them. In any event, section A, by requiring a full statement
of the governing rules in the articles of incorporation, serves to in-
form all persons who receive copies of the articles of incorporation
of the status of, and the rules applicable to, the corporation.

Section B of article 2.30-1 now permits a close corporation
within article 2.30-1A to specify shareholder qualifications and to
exclude classes of persons as shareholders. This reflects the delictus
personae rule of partnership law and section 342(b) of the Delaware
General Corporation law.'

(4) Corporations falling within article 2.30-1A but not wishing to be governed by its
provisions might nevertheless be subject to the appointment of a provisional director under
article 2.30-4.

47. TEx. REV. CIv. STAT. ANN. art. 581-51 (1964).
48. 39 Fed. Reg. 15266 (1974).
49. § 1 et seq., 15 U.S.C. § 77a et seq. (1970).
50. DEL. CODE ANN. tit. 8, § 342 (1975).
51. Id. at § 342(b) (1975).
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Article 2.30-1C, as revised, expressly permits the articles of
incorporation of a close corporation within article 2.30-1A to include
any other matters required or permitted by the TBCA, if not incon-
sistent with the matters to be set forth under sections A and B of
article 2.30-1.

Section D of article 2.30-1 as amended requires that "all of the
initial subscribers to the corporation's shares and securities evidenc-
ing the right to acquire its shares shall serve as incorporators" and
that this fact shall also be stated in the articles of incorporation.
Presumably, this would include only those subscribers as of the time
of incorporation, although the term "initial subscribers" is conceiv-
ably ambiguous. The purpose of this requirement is less than clear.
In recent decades the trend toward simplification of the process of
incorporation and increased flexibility in the area of close corpora-
tion law has been evidenced, in part, in the steady reduction of the
status of incorporators generally. Indeed, in the 1975 amendments
of the TBCA the requisite minimum number of incorporators is
reduced to one, and the qualifications for incorporators are consider-
ably liberalized. It is difficult to discern the value of requiring the
initial subscribers to serve as incorporators in a close corporation,
and there may be latent hazards. Certainly, when the corporation
is formed with the intention that it be subject to the integrated close
corporation provisions, the attorney must be careful in choosing the
incorporators to observe the requirement of section D. However,
section D is not qualified to exclude those corporations previously
formed that subsequently elect to become close corporations within
article 2.30-1A. As to those corporations it may well have been the
case that their initial subscribers did not constitute the incorpora-
tors. Indeed, perhaps none of them acted as incorporators. Does this
by implication cast doubt on the validity of the corporation's later
election to become a close corporation subject to article 2.30-1?
Hopefully, the courts will resolve this question in the negative.

Section E of the revised article 2.30-1 specifies the procedure
to be followed by existing corporations in electing to become close
corporations subject to article 2.30-1, and section F specifies the
procedure for close corporations subject to article 2.30-1 to elect to
terminate that status and to become ordinary corporations. These
are comparable to the provisions found in sections 344-46 of the
Delaware General Corporation law,52 and section 100 of the Mary-

52. Id. at §§ 344-46.

[Vol. 6:951



THE 1975 AMENDMENTS

land Corporation Law.53 For a corporation to elect to become a close
corporation subject to article 2.30-1, the articles of incorporation
must be appropriately amended upon the affirmative vote of all
shareholders of each class, whether or not otherwise entitled to vote.
If a corporation decides to terminate its status as a close corpora-
tion, it may do so by an amendment of the articles of incorporation
approved by the affirmative vote of at least two-thirds of the out-
standing shares of each class, whether or not entitled to vote thereon
by the articles of incorporation, "unless a greater or lesser vote is
required or permitted by the articles of incorporation for such termi-
nation." Two protective provisions are added with regard to the
termination of close corporation status. First, any provision in the
articles of incorporation requiring a greater vote for termination of
close corporation status may not itself be amended, repealed, or
modified by any vote less than that required to end close corporation
status. Second, any provisions restricting transferability of shares or
other securities evidencing the right to acquire shares, if not prohib-
ited by other provisions of the TBCA, continue to remain in effect
after the termination of close corporation status, unless such restric-
tion is terminated or amended in accordance with the voting
requirements for that action under the articles of incorporation,
by-laws, or agreement restricting transferability.

It is noteworthy that in section E there is an express reference
to the fact that the corporation has "elected" to become a close
corporation subject to article 2.30-1.11 Because the necessary amend-
ment must be approved by the holders of all of the shares of each
class, it may by implication eliminate the problem noted above with
respect to the "initial subscribers" requirement of section D. Liter-
ally, new section D seems to require incorporation by initial subscri-
bers in every close corporation subject to article 2.30-1. Arguably,
however, it should not be construed to impose the requirement on a
corporation that subsequently elects to become a close corporation
within article 2.30-1 by unanimous shareholder action in compli-
ance with section E.

With respect to the procedure in section F for electing to termi-
nate close corporation status, it is very important for attorneys to
note that unless special provision is made in the articles of incorpo-
ration of a close corporation subject to article 2.30-1, the statute

53. MD. ANN. CODE art. 23, § 100 (1973).
54. This contrasts with the absence of such language in section A of article 2.30-1. See

footnote 50 and accompanying text.
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authorizes termination of close corporation status by the vote of
two-thirds of each class of shares. The termination of close corpora-
tion status would, by necessary implication, terminate the validity
of a number of the special agreements authorized by article 2.30-1
and article 2.30-2, as well as some of the special minority share-
holder features and protections in articles 2.30-3, 2.30-4, and 2.30-
5. Thus, unless careful protective provisions are written into the
articles of incorporation in advance, a minority shareholder in a
close corporation subject to these provisions could find his rights
and a number of agreements of considerable importance to him
seriously jeopardized by the vote of a two-thirds majority to termi-
nate close corporation status and become an ordinary corporation. 55

It would therefore seem frequently desirable, since unanimous
shareholder action is necessary at so many points with respect to
close corporation status and the special agreements, to add the same
voting requirement in the articles of incorporation with respect to
terminating close corporation status. This would give an effective
veto power to a threatened minority shareholder. Similar considera-
tions apply to important restrictions on the transferability of shares
which may, and probably should, be protected by specifying that
the share transfer restrictions may not be altered or terminated
except upon the vote of all shareholders affected.

Section G of article 2.30-1 as amended is in substance section
B of article 2.30-1 as enacted in 1973 with a limited number of
revisions intended to eliminate uncertainties and problems that
have been experienced under the old section B. In substance, its
permission of shareholder management in certain cases remains es-
sentially unchanged. Article 2.30-1B as enacted in 1973 was ambigu-
ous as to whether shareholders authorized to manage the business
of the corporation under article 2.30-1B voted per capita, as a board
of directors normally does, or voted in accordance with share owner-
ship, as shareholders ordinarily do.5" The 1975 amendments have
eliminated this ambiguity by revising section G of article 2.30-1 to

55. For example, employment in a managerial capacity with defined tenure and com-
pensation arrangements, which is often of considerable value to the individual, might be
illegal or subject to alteration by the board of directors in an ordinary corporation. Similarly,
many of the special partnership type agreements authorized by article 2.30-2A and an option
to dissolve authorized by article 2.30-5 would be vulnerable in an ordinary corporation. Thus,
the minority shareholder might find himself unemployed, without significant dividends and
unable to dissolve the corporation or to sell his shares.

56. See 20 R. HAMILTON, TEXAS BustNESS ORGANIZATIONS § 697 (Supp. 1974).
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add a clarifying specification that shareholders acting as directors
make decisions on the basis of the vote cast in person or by proxy
by the holders of shares having a majority of the total voting power
of all outstanding shares entitled to vote with respect to such action,
"unless the articles of incorporation either in general or on specified
matters" provide for a greater vote or for a vote on a per capita
basis.5" This amendment is highly desirable and leaves adequate
flexibility for specifying any appropriate rules desirable in each case
for voting by shareholders when acting in the place of a board of
directors with respect to management of a close corporation. In
addition, the 1975 amendments have clarified the final provision in
this section, which relates to action taken by unanimous share-
holder consent, by including an express reference to article 9.10 of
the TBCA.

Section H of article 2.30-1 as amended permits a close corpora-
tion managed by its shareholders to amend its articles of incorpora-
tion to have the business managed instead by a board of directors.
This may be done by complying with the TBCA amendment proce-
dure and by including in the amendment the names and post office
addresses of the first board of directors. The phrase, "amend its
articles of incorporation in the manner provided in this Act,"" as it
is used in the new section H is unclear in a very minor respect.
Ordinarily amendments to the articles of incorporation must be
approved by the directors and by the shareholders separately, 59

which is obviously impossible when there are no directors. The logi-
cal implication is that section H assumes that the vote of the share-
holders, both as managers and as shareholders, constitutes compli-
ance with the amendment procedure specified in Part Four of the
TBCA.6 0

57. See note 40 supra.
58. Id.
59. T x. Bus. CoRP. AcT ANN. art. 4.02 (Supp. 1974).
60. Arguably a single meeting and vote in both capacities should suffice, but caution

might suggest that two meetings and two votes should be held, even if both are held on the
same day with waiver of the notice of the amendment called for by article 4.02A(2) pursuant
to article 9.09. This is obviously more form than substance, because the clear implication of
article 2.30-1G is that when a board of directors has been dispensed with, all of the share-
holders participate in management rather than only some of them. Cf. article 2.30-2A(1),
which deals only with management of the business by certain shareholders and not the
elimination of the board of directors. Thus, under article 2.30-1G there is identity of persons
in both capacities, but the voting rights may be different, and article 4.02A(3) specifies class
voting and a two-thirds majority for shareholder approval of amendments to the articles of
incorporation.
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Section I of article 2.30-1 as amended deals with the termina-
tion of close corporation status when one of the conditions essential
to close corporation status no longer exists. Section I undertakes to
define both the point in time when close corporation status ceases
and the period during which efforts may be made to remedy the
problem that threatens continued close corporation status. Section
I comes into play "[i]f any event occurs as a result of which one or
more of the provisions or conditions included in . . . [the articles
of incorporation that are necessary] . . . to qualify it as a close
corporation have been breached."'" In that event subsection (1)
specifies that close corporation status will end unless (a) within 30
days after the event has occurred or has been discovered, whichever
is later, the corporation files with the secretary of state and delivers
to each shareholder of record a certificate identifying the corpora-
tion and stating that a specified provision or condition in its articles
of incorporation necessary to qualify it as a close corporation has
been breached, and (b) within 60 days thereafter the corporation
"takes such steps as are necessary to correct the situation which
threatens its status as a close corporation .... ,,12 These "steps"
may include the refusal to register the transfer of any shares wrong-
fully transferred or the commencement of proceedings in court to
prevent loss of close corporation status or to restore such status
pursuant to article 2.30-3. Subsection (2) of section I then provides
that when the situation threatening the continuation of close corpo-
ration status has been remedied the corporation shall, unless it has
amended its articles of incorporation to cease functioning as a close
corporation within article 2.30-1, file with the secretary of state a
second certificate identifying the corporation and the first certifi-
cate and specifying that no breach of any of the conditions in its
articles of incorporation pursuant to article 2.30-1A exists.

Under subsections (1) and (2) of section I it would appear that
once a condition threatening close corporation status has occurred,
the corporation may protect its status by filing the first certificate
within 30 days and "taking such steps as are necessary" within 60
days pursuant to subsection (1), without any limitation on the
amount of time available to the corporation to remedy the problem
finally. However, subsection (3) of section I provides that if the
situation that threatens the status of the close corporation is not

61. See note 40 supra.
62. Id.
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remedied within the 60-day period specified in subsection (1)(b),
the corporation's status as a close corporation shall thereafter be
terminated, "unless its status as a close corporation has been stayed
by a court of competent jurisdiction pending final adjudication in a
proceeding under article 2.30-3 or in any other proceeding that will
result in the corporation being unable to maintain or being restored
to its status as a close corporation." 3 It is essential that this provi-
sion be carefully noted by attorneys in construing subsections (1)
and (2). Although the corporation may file the first certificate
within 30 days and "take steps" to remedy the situation by refusing
to register a wrongful transfer of shares within 60 days pursuant to
subsection (1), this would apparently not be sufficient under subsec-
tion (3) to prevent the loss of close corporation status at the end of
the 60-day period unless it remedies the threat to close corporation
status. If that is not clearly the case, subsection (3) makes it essen-
tial to institute judicial proceedings and to obtain a preliminary
stay of close corporation status within 60 days after the filing of the
first certificate under subsection (1)(a) to avoid the loss of close
corporation status. Although the institution of legal proceedings to
prevent loss of close corporation status or the stopping of share
transfers may be sufficient "steps" within subsection (1)(b), these
events alone will not necessarily be sufficient to prevent loss of close
corporation status under subsection (3). Apparently, if the "steps
taken" under subsection (1)(b) to remedy the situation constitute
the filing of an appropriate suit within the 60-day period, but no
preliminary stay of close corporation status is obtained within the
60-day period, the close corporation status would be lost upon the
running of the 60-day period and could apparently be restored only
by an amendment of the articles of incorporation electing to be a
close corporation pursuant to section E. Therefore, a court might be
unable to grant adequate relief in such suit by final decree unless a
preliminary stay had been granted. This alone should be adequate
grounds for the preliminary stay. If the problem that exists is the
result of a controversy between the shareholders, the unanimity
among shareholders required by section E to elect to come under
article 2.30-1 might well be impossible.

It should also be noted that if a situation has developed in a
close corporation in which there is controversy, those constituting a
majority of the shareholders might be able to defeat minority share-

63. Id.
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holder rights under the integrated close corporation statutes by end-
ing close corporation status by permitting a situation to develop
that threatens close corporation status and by failing to "take
steps" within the critical 60-day period of subsection (1)(b), or by
failing to obtain a timely preliminary stay of close corporation sta-
tus if a suit is filed. Although such a scheme should clearly consti-
tute a breach of fiduciary duty, it would apparently result, in the
termination of close corporation status. A minority shareholder in
such situation would be well advised to institute judicial proceed-
ings pursuant to article 2.30-3 to prevent loss of close corporation
status and to obtain a preliminary stay of close corporation status
in sufficient time to satisfy subsection (3). Although the actions
called for in subsections (1) and (2) must be by "the corporation,"
which would be controlled by the majority, a preliminary stay of
close corporation status in a minority shareholder suit under article
2.30-3 would satisfy subsection (3) and prevent loss of close corpora-
tion status pending the outcome of the suit.

Finally, subsection (3) of section.I provides that if close corpo-
ration status does in fact end, and the corporation is being managed
by its shareholders without a board of directors, the president is to
call a meeting of shareholders to elect a board of directors. If the
president fails to call such a meeting within 30 days after the termi-
nation of close corporation status, any shareholder may call the
meeting of shareholders. The number of directors to be elected may
be specified in the articles of incorporation or bylaws, but if none is
specified, subsection (3) provides for a single director. Until a direc-
tor or directors are elected, those persons who have been handling
the management of the business of the corporation are to continue
to act as a board of directors.

Section J of article 2.30-1 as amended is designed to provide a
transition period of 1 year after the effective date of the 1975 amend-
ment of article 2.30-1. This is necessary because there will be corpo-
rations in existence at the time the 1975 amendments become effec-
tive that constituted close corporations within article 2.30-1 as en-
acted in 1973 in which material agreements between shareholders
may be in effect with respect to the business and the rights of
shareholders. In the absence of provision for a transition period, it
would be instantly necessary for such corporations to adopt amend-
ments to the articles of incorporation to satisfy the 1975 changes in
article 2.30-1 and to make elections to be closed corporations, or to
risk loss of close corporation status and the enforceability of certain
agreements. To prevent this section J provides that a close corpora-
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tion within article 2.30-1 as enacted in 1973 continues to have close
corporation status for 1 year after the effective date of the 1975
amendments, provided it continues during that year to meet the
requirements of the section A of article 2.30-1 as amended, other
than the inclusion of the required statements in its articles of in-
corporation. It is not clear in section J whether the existing close
corporation has the option to withdraw from close corporation status
pursuant to new section F of article 2.30-1 during the 1-year transi-
tion period. Presumably, it could do so by ceasing to come within
the definitions of section A. Because these definitions are specified
as statements in the articles of incorporation, however, and the
existing close corporation is relieved of the requirement of section
A to include these statements in its articles of incorporation for 1
year, this solution might be neither practical nor reliable.

Section J further provides that if by the end of the 1-year grace
period an existing close corporation has not amended its articles of
incorporation to comply with section A of article 2.30-1 as amended,
it shall no longer have the status of a close corporation under article
2.30-1. This suggests the possibility of a major hazard to minority
shareholder rights when disputes exist."4 However, section J miti-
gates the problem by providing that nothing in article 2.30-1 shall
require an existing close corporation to amend its articles of incorpo-
ration to comply with section A if, before the effective date of the
1975 amendment, its articles of incorporation provided that its busi-
ness and affairs were to be managed by its shareholders without a
board of directors, or granted to any shareholder or shareholders an
option to dissolve the corporation. As to that group of corporations,
section J requires only that in any subsequent amendment to the
articles of incorporation the items required by section A shall be
stated as amendments to the articles of incorporation and approved
accordingly. Finally, section J provides that no shareholder agree-
ment within article 2.30-2 as enacted in 1973 or any act performed
by or on behalf of an existing close corporation before the effective
date of the 1975 amendments shall be invalid or otherwise affected
by the corporation electing to become a close corporation in the
manner provided by this article.

64. This is particularly true if the amendment of the articles of incorporation must
receive the affirmative vote of the holders of all of the shares pursuant to section E, as is
probably intended, rather than the vote of two-thirds of the shares as required by article 4.02
for most amendments of the articles of incorporation. Of course, if section E applies to an
existing close corporation's amendment to satisfy section A by the end of the 1-year period,
section F should also be available during the year to permit existing close corporations to
terminate close corporation status.

1975]



TEXAS TECH LAW REVIEW

(ii) Article 2.30-2

Article 2.30-2 is principally concerned with authorizing a broad
range of shareholder agreements affecting internal affairs in a close
corporation within article 2.30-1A.15 The 1975 amendments to arti-
cle 2.30-2 are, therefore, very significant. The 1975 amendments,
however, do not make the major changes in the content and basic
approach of article 2.30-2 that were made in article 2.30-1.

Section A, since its enactment in 1973, has related to the scope
of permissible agreements and has authorized a much broader range
of corporate management by shareholder agreements than would
otherwise be permissible for a business corporation. The 1975
amendments of section A include clarifications in subsections (1),
(2), (3), and (5) to provide expressly that the authorized agreements
may.be clearly beyond those otherwise permissible for business cor-
porations under the TBCA. Although this was the more probable
interpretation of section A before, it is now made explicit. The 1975
amendments also change the opening language in section A to make
it clear that agreements permitted under section A may be entered
into either by the shareholders of the corporation, when shares have
been issued, or by the subscribers to its shares, if the agreement is
made before incorporation or before the shares have actually been
issued. In either instance unanimous agreement is required, as is the
case under the present section A of article 2.30-2. The specific phra-
seology of new section A, however, raises a question. The opening
phrase of section A correctly states that the shareholders of a close
corporation or the subscribers to its shares, if no shares have been
issued, may enter into the agreements authorized by section A. The
next phrase, however, states that the agreement must be "executed
by all the holders of and subscribers to the shares of the corpora-
tion."6 If construed literally this would seem to say that in order for
an agreement under section A to be valid it must be executed by
both all of the subscribers and all of the shareholders whether the
agreement is made before the shares are issued or thereafter. This
clearly was not intended, but is rather an apparent drafting over-
sight. Hopefully, the courts will construe the quoted phrase as in-
tended by the draftsmen, so that the agreement must be executed
by all of the holders of the shares of the corporation, if its is made
by shareholders when shares are issued, or by all of the subscribers

65. See note 41 supra.
66. Id.
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to the shares of the corporation, if it is made at a time prior to the
issuance of the shares. 7

Several changes are made in section B of article 2.30-2 by the
1975 amendments. These relate essentially to five points. First, an
agreement within section A must be either (1) included in, or made
a part of, the original or amended articles of incorporation or (2)
included in, or made a part of, the original or amended bylaws, and
both the bylaws provision, if this method is used, and a counterpart
of the agreement must be on file at the principal office and at the
registered office of the corporation and be subject to shareholder
inspection rights. This change eliminates the "incorporation by ref-
erence" terminology and all references to article 2.19F as enacted
in 1973 and substitutes the phraseology used in article 2.22F as
amended in 1975. Second, the 1975 revision of section B imposes an
apparently strict requirement that if an agreement within section
A is set forth in, or made a part of, the original articles of incorpora-
tion, "all of the parties to the agreement at the time of incorporation
who shall have subscribed to shares of stock of the corporation shall
serve as incorporators of the close corporation.""8 This unusual re-
quirement that all of the parties to such agreement must be incorpo-
rators serves no apparent purpose and may create unnecessary prob-
lems. In modern times the significance and qualifications of incor-
porators generally have been progressively diminishing. Often the
incorporators may be persons serving an essentially limited, tempo-
rary function, who have no substantial involvement in corporate
affairs and play little role in what occurs. It seems rather strange to
see a move back toward increasing the importance of incorporators
and the choice of persons to serve as incorporators in a piece of
modern legislation, and it is particularly disturbing when this is
done in a way that creates a risk of jeopardizing the validity of

67. There is still another possible problem where some but not all of the shares have
been issued and there are also outstanding subscriptions. The probable intent of the drafts-
men was that in such a case an agreement within article 2.30-2A should be made and executed
by both the shareholders and the remaining subscribers. As it is written,'however, the opening
phrase would not seem to require the subscribers to join if some shares have been issued. In
this situation the second phrase requiring joinder by all would seem more appropriate. But
it would not be appropriate, when all of the shares intended to be issued have been issued,
to require the joinder of former subscribers to the shares who might not be the same persons
as the shareholders. The importance of these distinctions becomes more apparent when it is
realized that the validity of agreements within section A depends upon joinder by all of the
necessary parties.

68. Tex. S.B. 157, § 7 (1975) (emphasis added).
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certain shareholder agreements."9 There may also be an internal
inconsistency in the sentence expressing this requirement because
it refers both to agreements set forth in, and to those "made a part
of," the original articles of incorporation. Logically, the latter could
only occur at a time subsequent to incorporation by amending the
articles of incorporation. To impose the incorporator requirement at
a point in time subsequent to the time of incorporation might lead
to absurd consequences. Hopefully, the provision will be construed
as inapplicable when the agreement is made after incorporation,
even though some of the parties to the later agreement that is made
a part of the original articles of incorporation may have been sub-
scribers to the shares at the time of incorporation. Clearly, attorneys
designing close corporations with agreements within article 2.30-2
that are entered into at the time the corporation is being formed
should be careful to have all of the parties to the agreement at that
time serve as incorporators.

The third change in section B specifies the parties authorized
to amend the articles of incorporation or bylaws to add a share-
holder agreement within article 2.30-2. In this provision, unlike the
opening provision in section A, it is very clear that the normal
procedures for amending the articles of incorporation are to be fol-
lowed, and that if no shares have been issued, the amendment must
be adopted by an affirmative vote of all of the subscribers to shares,
but if shares have been issued, the amendment must be adopted by
the holders of all outstanding shares whether or not entitled to vote
by the articles of incorporation. Hence, there is no implication that
there must be an affirmative vote of both subscribers and sharehold-
ers.

The fourth revision in section B is extremely desirable and well
drafted. This provides statutory protection for shareholder agree-
ments properly entered into within article 2.30-2 against amend-
ment or removal except by the affirmative vote or consent of all of
the subscribers to shares, if no shares have been issued, or the af-
firmative vote or consent of the holders of all outstanding shares
whether or not entitled to vote, if shares have been issued.

The fifth revision made in section B has the effect of making
an agreement within section A valid among the actual parties

69. This is parallel to the equally perplexing provision of article 2.30-ID, as amended
in 1975, which is discussed at page 978, supra. The injection of this requirement in article
2.30-2B, however, may be more dangerous, because it becomes one of the steps essential to
the validity of an agreement within article 2.30-2.
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thereto even though the provisions of section B have not been fol-
lowed, except that the agreement is not enforceable by a party who
is knowingly responsible for noncompliance with section B or
against a transferee of shares except a transferee who has actual
knowledge of the agreement or who has acquired the shares by gift,
bequest, or inheritance from a party to the agreement. One notable
change in this part of the section B is the use of the phrase "actual
knowledge" rather than the term "actual notice" previously used in
this section. The provision with respect to shares received by gift,
bequest, or inheritance from a party to an agreement is worded so
that if the agreement is enforceable against the donor or decedent
who was a party to the agreement, it is enforceable to the same
extent against the donee or heir. Therefore, only a transferee other-
wise than by gift, bequest, or inheritance, who lacks actual knowl-
edge of the existence of the agreement, can avoid its effect. Other-
wise, the agreement is valid. Hence, the problem discussed above
concerning parties to the agreement serving as incorporators in cer-
tain cases may create less actual hazard than first appears. Ling &
Co. v. Trinity Savings & Loan Association,0 however, suggests that
in the event of a pledge of shares in a close corporation involving
agreements of the sort in question, although the pledgor may be
bound by the agreement, the pledgee may not be bound without
actual knowledge of the existence of the agreement, and that this is
a fact issue to be determined in litigation. Hence, compliance with
the requirements of section B continues to have considerable im-
portance. It is also important to assure that each party will have the
right to enforce the agreement and will not be disqualified under
this provision.

Revised section C of article 2.30-2, relating to the disclosure of
shareholder agreements under article 2.30-2 on the share certifi-
cates, is intended to conform to the general change in terminology
and style in the 1975 amendments from agreements being "incorpo-
rated by reference" to their being "made a part of" the articles of
incorporation or bylaws. Similarly, in the event of noncompliance,
transferees are not bound by the agreement under the 1975 amend-
ment unless they have "actual knowledge" rather than "actual no-
tice," as previously provided. If a shareholder agreement under
article 2.30-2 is not noted conspicuously on the certificate, the
agreement is enforceable between the parties to the agreement

70. 482 S.W.2d 841 (Tex. 1972).
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under revised section C, but its enforceability against the donees
and heirs of a party to the agreement is not clear. The specific
provision in section C is that "[u]nless noted conspicuously on the
certificates . . . an agreement permitted by this article, even
though otherwise enforceable, shall be ineffective except against a
person with actual knowledge of the agreement."71 Therefore, do-
nees or heirs of a party to the agreement apparently are not bound
by the agreement unless it is properly noted on the certificates or
they are shown to have had actual knowledge of the agreement.
Arguably, however, the courts should construe this language in sec-
tion C as binding on the donee or heir of a party to the agreement
to the samne extent that the donor or decedent was bound, in har-
mony with the parallel provision in section B discussed above. This
construction, however, is far from clear in section C.

Section D of article 2.30-2 provides that shareholder agree-
ments, which are permissible only under article 2.30-2, are valid
only so long as the corporation continues to be a close corporation
within article 2.30-1A. The purpose of the revision of section D of
article 2.30-2 is to protect shareholder agreements that are otherwise
valid under the TBCA by continuing their validity after the loss of
close corporation status, unless otherwise agreed. This purpose is
clearly desirable and is adequately expressed, although the last
sentence in section D is slightly vague. Rather than stating affirma-
tively that those provisions of the agreement that are permissible
under the TBCA, unless otherwise agreed, continue to be valid and
enforceable after loss of close corporation status, the provision states
merely that those agreements are not "affected." Presumably, how-
ever, the courts will construe the provision as intended to mean that
the agreements continue to be effective and valid.

No change in section E of article 2.30-2 is made by the 1975
amendments, and a new section F is added expressly to authorize
shareholder agreements other than those specifically permitted in
article 2.30-2, if valid under other provisions of the TBCA, between
two or more shareholders or security holders. This section clearly
authorizes agreements otherwise proper under the TBCA in a close
corporation without regard to the provisions in article 2.30-2. Be-
cause this is desirable and clearly expressed, it is hoped that courts
will recognize the intent of the drafters of this section in resolving
any uncertainties in section D or in any other parts of article
2.30-2.

71. See note 41 supra.
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(iii) Article 2.30-3

Article 2.30-3 of the TBCA authorizes suits to enforce special
close corporation shareholder agreements and share transfer restric-
tions and to prevent loss of close corporation status, when the corpo-
ration is within article 2.30-1.12 The 1975 amendments make minor
changes in section C to provide clearly that such suits may seek to
enjoin or set aside a transfer, or threatened transfer, of shares or any
securities of a close corporation which will jeopardize close corpora-
tion status or which is contrary to restrictions on the transfer of
shares permitted by articles 2.22 or 2.30-2. The 1975 amendments
also add to section D a clause to state explicitly that the right to
elect to change close corporation status or to alter share transfer
agreements in accordance with article 2.30-1 as amended may not
be restrained by a shareholder suit under article 2.30-3 to enjoin loss
of close corporation status. Hence, if a two-thirds majority of the
shareholders wish to amend the articles of incorporation to cease to
be a close corporation under article 2.30-1, and no higher vote is
required in the articles of incorporation for such action, a minority
shareholder opposed to the change would be unable to prevent it by
suit under article 2.30-3. Therefore, as previously indicated, if the
parties desire to create veto powers in all minority shareholders of
a close corporation under article 2.30-1, the articles of incorporation
must provide that a higher vote is required to end close corporation
status or to amend such stipulation.

(iv) Related Provisions

In harmony with revisions of articles 2.30-1, 2.30-2, and 2.30-3,
the 1975 amendments revise clauses (9) and (12) of article 3.02A.7 3

Clause (9) is amended to provide for inclusion in the articles of
incorporation of both a provision for an election by a corporation to
become a close corporation under article 2.30-1 and various provi-
sions required or permitted to be stated in articles of incorporation
of a close corporation, including an agreement among subscribers
permitted by article 2.30-2. Significantly, however, the final part of
clause (9) requires the close corporation provisions to be preceded
by a statement that such provisions are valid only so long as the
close corporation remains a close corporation as defined by the
TBCA. This is intended to serve as a caution to those reading, and

72. See note 42 supra.
73. See note 43 supra.
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perhaps relying, on the articles of incorporation.
The change in clause (12) is intended to resolve certain difficul-

ties experienced in the office of the secretary of state by providing
that when a close corporation within article 2.30-1A is to be man-
aged by shareholders without a board of directors, the articles of
incorporation shall include the names and addresses of the subscri-
bers of the shares to be issued who will perform the functions of the
initial board of directors.

The 1975 amendments similarly modify article 4.01B(18)74 to
authorize an amendment to the articles of incorporation either to
include matters permitted or required by the TBCA to be in the
articles of incorporation in connection with an election to become a
close corporation within article 2.30-1A or to delete any such provi-
sions in connection with a termination of close corporation status.
The changes previously discussed make unnecessary clauses (19)
and (20) of article 4.01B, and they are, therefore, repealed. Finally,
the 1975 amendments modify article 4.03B,75 which relates to the
requirement of class voting by shareholders on proposed amend-
ments. The amendments modify article 4.03B(11) to require class
voting upon proposed amendments of the articles of incorporation
to elect to become a close corporation within article 2.30-1A or to
terminate status as a close corporation. This, in turn, makes clauses
(12) and (13) unnecessary, and they are, therefore, repealed.

C. The 1975 Amendments Relating to Simplification of Corporate
Formalities

1. Background

Many of the 1973 amendments of the TBCA were intended to
simplify various aspects of corporate formalities and were based on
the 1969 revision of the Model Business Corporation Act.e Inevita-
bly, however, there were a few oversights in that rather large pack-
age of amendments. Hence, a number of the 1975 amendments are
aimed essentially at curing oversights in the 1973 amendments and
completing the modernization and simplification of the TBCA in
several respects.

74. See note 44 supra.
75. See note 45 supra.
76. See generally Lebowitz, supra note 4.
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2. Removal of Committee Members

In 1973 article 2.36 was amended to authorize the board of
directors of a corporation to have committees of directors other than
the executive committee, and to give such committees a degree of
the authority of the board of directors, subject to specified limita-
tions." Article 2.43, however, authorizing the removal of officers and
committee members by the board of directors, continued to refer
only to "[any officer or agent or member of the executive commit-
tee .... ,1 This left the possible implication that members of com-
mittees other than the executive committee were not subject to
removal by the board or might have contract rights from appoint-
ment to a committee. Hence, the 1975 amendments revise article
2.43 in harmony with the 1973 amendment to article 2.36." As
amended, article 2.43 will authorize the board to remove any officer
or agent or member of a committee elected or appointed by the
board, and will expressly provide that election or appointment of an
officer or agent or member of a committee does not of itself create
contract rights.

3. Qualifications for Incorporators

One of the anachronisms in the Texas Business Corporation Act
that was not dealt with in 1973 related to the qualifications for
incorporators under article 3.01A. The 1975 amendments modernize
this provision in several important respects to provide that "[a]ny
natural person of the age of eighteen (18) years or more, or any
partnership, corporation, association, trust or estate (without regard
to place of residence, domicile or organization) may act as an incor-
porator . . . . , Four changes are achieved by this revision. First,

77. TEX. Bus. CoRP. AcT ANN. art. 2.36 (Supp. 1974). These committees must be author-
ized by the articles of incorporation, created by resolution of a majority of the full board of
directors, and composed exclusively of members of the board of directors.

78. TEx. Bus. CoRP. Acr ANN. art. 2.43 (1956).
79. Tex. S.B. 157, § 10 (1975) provides:

Sec. 10. Article 2.43, Texas Business Corporation Act, is amended to read as
follows:

"Article 2.43. REMOVAL OF OFFICERS
"A. Any officer or agent or member of a [the executive] committee elected

or appointed by the board of directors may be removed by the board of directors
whenever in its judgment the best interests of the corporation will be served
thereby, but such removal shall be without prejudice to the contract rights, if any,
of the person so removed. Election or appointment of an officer or agent or member
of a committee shall not of itself create contract rights."
80. Tex. S.B. 157, § 11 (1975) provides:
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only one incorporator is necessary rather than three. Second, the
minimum age for natural persons to serve as incorporators is re-
duced from 21 years to 18 years. Third, business associations, trusts,
or estates may now serve as incorporators under the TBCA. Fourth,
incorporators need not be residents of Texas.8

4. Minimum Stated Capital

Articles 3.02A(7), 3.05, and 2.41A(5) have, since 1957, imposed
a minimum financial obligation on corporations formed under the
TBCA by requiring the receipt of at least 1,000 dollars in legal
consideration for the issuance of shares before commencing busi-
ness. These provisions, however, do not require that the minimum
1,000 dollars constitute "stated capital" of the corporation, which
is specifically defined in article 1.02A(11). Because "stated capital"
as defined in article 1.02A(11) plays a key role in later financial
activities of the corporation, the distinction is important.

In contrast with articles 3.02A(7) and 3.05, however, articles
4.01C, 4.09A(5), and 4.12E have, prior to the 1975 amendments,
linked the minimum 1,000 dollars financial obligation to the term
"stated capital." Article 4.01C prevented amendment of the articles
of incorporation to reduce the aggregate stated capital below 1,000
dollars; article 4.09A(5) has prevented redemption or purchase of
redeemable shares that would reduce the aggregate stated capital
below 1,000 dollars. These provisions have created an apparent in-
consistency in the TBCA.

In order to eliminate this apparent conflict and to follow the
pattern reflected in articles 3.02A(7), 3.05, and 2.41A(5), the 1975

Sec. 11. Article 3.01. Texas Business Corporation Act, is amended to read as
follows:

"Article 3.01. INCORPORATORS
"A. Any natural person of the age of eighteen (18) years or more, or any

partnership, corporation, association, trust, or estate (without regard to place of
residence, domicle, or organization) [Three (3) or more natural persons, two (2) of
whom must be citizens of the State of Texas, of the age of twenty-one (21) years or
more] may act as an incorporator [incorporators] of a corporation by signing,
verifying, and delivering in duplicate to the Secretary of State articles of incorpora-
tion for such corporation."

81. A minor change is made by the 1975 amendments of article 3.02A(12) to accomodate
the 1973 change in article 2.32 which permits a single director. As amended, article 3.02A(12)
provides that the articles of incorporation are to state the names and addresses "of the person
or persons" who are to serve as the first board of directors. It is now clear that a corporation
formed under the TBCA may have a single incorporator and a single director. Curiously,
however, such corporation must still have two officers-a president and a secretary, "who
shall not be the same person." Tax. Bus. CORP. AcT ANN. art. 2.42A (Supp. 1974).
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amendments repeal section C of article 4.01,2 clause (5) in article
4.09A, s3 and the last sentence in article 4.12E.14

The secretary of state's office previously took the position that
article 3.05 must be construed in harmony with the "stated capital"
expressions that existed in articles 4.01C, 4.09A(5) and 4.12E. The
1975 amendments should resolve this problem and eliminate the
requirement that a corporation at any time have at least 1,000 dol-
lars of "stated capital." This approach is generally consistent with
the Delaware General Corporation Law and the Model Business
Corporation Act."5 However, it should also be noted that the 1975
amendments to articles 4.01, 4.09, and 4.12 do not retain any re-
quirement for a capital cushion for creditors or for the retention of
the minimum 1,000 dollars in the business. 6

5. Dissolution Before Commencement of Business

The 1973 amendments of the TBCA amended article 6.01 to
permit voluntary dissolution of a corporation before the commence-
ment of business by the directors as well as the incorporators. The
1973 amendments inadvertently failed to add the phrase "or direc-
tors" to article 6.01A(1)(g) and the phrase "the directors" in article
6.01A(3). The 1975 amendments make these changes in section A
of article 6.01 to eliminate the oversight in the 1973 amendment. 7

6. Foreign Corporations

The 1973 amendments included amendments of articles 8.06
and 8.07 which eliminated the requirement that foreign corpora-
tions with certificates of authority to do business in Texas renew
their certificates of authority every 10 years. It was overlooked in the

82. Tex. S.B. 157, § 22 (1975).
83. Id. at § 16 (1975).
84. Id. at § 17 (1975).
85. The Model Business Corporation Act no longer requires that any capital be paid in

before commencing business. See ABA MODEL Bus. CsP. AcT ANN. 2d, § 54, 3.03, at 174
(2d ed. 1971). See generally DEL. CODE ANN. tit. 8 (1975).

86. A middle ground would have been to change the term "stated capital" as used in
articles 4.01C, 4.09A(5) and 4.12E to the term "net assets," which is defined in article
1.02A(10) as "the amount by which the total assets of a corporation exceed the total debts of
the corporation." This would have forced retention of the minimum 1000 dollar cushion in
the corporation in harmony with articles 3.02A(7), 3.05 and 2.41A(5) without complicating
matters by requiring the 1000 dollar minimum to be "stated capital." Realistically, however,
the minimum 1000 dollars has become more of a "sacred cow" and a token in the modem
world than an actual cushion for creditors.

87. Tex. S.B. 157, § 18 (1975).
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1973 amendments, however, that article 8.02A, in stating the powers
of a foreign corporation, continued to provide only "for a period of
10 years from the granting of such certificate or a renewal thereof."
The 1975 amendments delete this inappropriate limitation that was
overlooked in 1973.88 It also appeared after the 1973 amendments
that article 8.07 could be read to authorize a foreign corporation to
transact business in this state for any purpose set forth in its appli-
cation for a certificate of authority, and thus potentially to have
greater powers than it would have under the laws of the state of its
organization. To eliminate this possibility the 1975 amendments
modify article 8.05A(6), which deals with the application of a for-
eign corporation for a certificate of authority to transact business in
this state, by adding the clause "and a statement that it is author-
ized to pursue such purpose or purposes in the state or county under
the laws of which it is incorporated." 9 Thus, the corporation could
pursue no greater purposes than in the state of its incorporation.

7. Filing Fees and Procedure

Several of the 1975 amendments relate to article 10.01, which
is concerned with filing fees to be received by the office of the secre-
tary of state. Article 10.01A(4) continued to contain a reference to
"an original or renewal" of a certificate of authority of a foreign
corporation to transact business in this state. Renewal was ended
in 1973, but the article 10.01A(4) provision was overlooked. There-
fore, the 1975 amendments delete the reference to renewal of certifi-
cates. 0 The 1975 amendments, as discussed above, eliminate the
procedure for incorporation by reference into the articles of incorpo-
ration or bylaws, which required the filing of the provisions to be
incorporated. The reference to such filing is deleted from clause (14)
of article 10.01A by the 1975 amendments.

In response to some of the problems experienced in the office
of the secretary of state since the 1973 amendments with respect to
the filing of bylaws or agreements restricting the transfer of shares
and other provisions to be incorporated by reference into the articles
of incorporation or bylaws, the 1975 amendments have added
clauses (22) and (23) to section A of article 10.01.2 Clause (22)

88. Id. at § 19 (1975).
89. Id. at § 20 (1975).
90. Id. at § 21 (1975).
91. Id.
92. Id.
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specifies a 10 dollar filing fee for the filing of a bylaw or an agree-
ment restricting the transfer of shares or securities as a matter of
public record and not as an amendment to the articles of incorpora-
tion. Clause (23) specifies a 10 dollar filing fee for any instrument
to be filed that is not expressly provided for in the other portions of
article 10.01A. Thus, every possible filing should now be covered.
Finally, the 1975 amendments add a new section B, which was
inserted at the request of the secretary of state's office to specify the
procedure and documentation to constitute filing with the secretary
of state in any case not otherwise expressly provided for in the
TBCA.13 This is generally like the usual procedure for filing docu-
ments in the office of the secretary of state specified in other parts
of the TBCA, and requires the filing of verified duplicates of the
document, which must be executed by the president or a vice-
president and by the secretary or assistant secretary of the corpora-
tion. If the secretary of state finds the document conforms to law,
he shall endorse each duplicate original "Filed," file one, and return
the other with his certificate of the filing to the party presenting the
document.

II. THE 1975 AMENDMENTS TO THE TEXAS SEcuRrrIES ACT

The present "blue-sky" law in the state of Texas is the Securi-
ties Act of 1957.11 Since 1957 there have been several amendments
to the Securities Act. Also, administrative "interpretations" of the
Securities Act have been varied. 5 During the last 2 years a number
of changes have occurred in the public securities markets and in the
judicial interpretations of the Texas Securities Act. Cumulatively,
these events suggested the need for amendment of the Texas Securi-
ties Act in four key respects. The Securities and Investment Bank-
ing Committee (the Committee) of the Section on Corporation
Banking and Business Law carefully developed and proposed four
amendments of the Texas Securities Act to the 64th Legislature."
The four amendments to the Texas Securities Act as set out in
Senate Bill 15 have been passed by the Texas Legislature and were
signed by Governor Briscoe on April 30, 1975.

93. Id.
94. TEX. REV. CIv. STAT. ANN. arts. 581-1 et seq. (1964).
95. See text accompanying notes 131, 132 infra.
96. See Tex. S.B. 15 (1975).
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A. Section 5.S-Exemption for Certain Puts, Calls, and Other
Options

One of the four amendments to the Texas Securities Act relates
to a relatively old investment device that recently has drawn consid-
erable attention. The events that led to the necessity for an addi-
tional exemption are the increased trading in certain options, known
as puts and calls, and the recent determination that these puts and
calls are "securities."

1. Introduction-The Role of Securities Laws in Regulating Puts
and Calls

Puts and calls are, respectively, options to sell and options to
purchase an underlying security at a stipulated price within a stipu-
lated period of time. Various deviations of this basic format are
possible: A "straddle" is both a put and a call; a "strap" is a strad-
dle with an extra call; a "strip" is a straddle with an extra put.
These options are generally traded in 100-share increments and are
written for periods of 30, 60, 90, or 190 days, although longer stipu-
lated periods of time are possible. 7 Puts, calls, and options to ac-
quire shares of publicly traded securities have been traded over the
counter for many years. Although puts and calls are not new to the
securities field, the recent increase in trading of options has drawn
considerable attention, both nationally and in the state of Texas.

The Texas Securities Board and the bar operated for many
years under the assumption that puts and calls were not "securi-
ties," and therefore, these options were actively traded by "dealers"
without being registered under the provisions of the Texas Securi-
ties Act. This assumption seemed to be technically and legally cor-
rect, as well as logical, for there are many practical problems with
registering options. By their very nature puts and calls defy normal
treatment, and neither the Texas Securities Commissioner nor the
SEC has been helpful in explaining how such a registration process
would function. The option issued by one party relates to an under-
lying security issued by another, which itself has an active trading
market. That is, the issuer of the put or call is ordinarily not the
issuer of the corporate shares to which the option relates, but rather
the issuer of the put or call is a registered broker-dealer or other

97. I L. Loss, SEcUItrrms REGULATION 467-68 (2d ed. 1961). See also The Merrill Lynch
Guide to Writing Puts & Calls (pamphlet 1971); The Merrill Lynch Guide to Buying Puts &
Calls (pamphlet 1971).
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owner of the underlying security. The option is of a relatively short
term in comparison with the underlying security, and it is clearly
separate from the stock to which it relates. The value of the option,
however, is tied directly to the trading market value of the underly-
ing security. The stability of the issuer of the option seems of little
concern because the option is endorsed by a registered broker to
insure its acceptability in the option trading market. If a registra-
tion process is deemed advisable, it logically should be concerned
with either the issuer of the underlying security or the broker who
guarantees the option's performance. The issuer of the option has
neither the power nor the inclination to effectuate a registration by
either of these persons. Any registration of options, therefore, would
require, at best, very unique treatment.

(a) The Role of the Federal Securities Laws

The Securities and Exchange Commission (SEC) has taken a
"hands-off approach" toward the registration of puts, calls, and
other similar option contracts for the past 40 years. 9 There are
certainly many logical reasons why registration of these options
should be required under the Securities Act of 1933. Professor Louis
Loss reasons that registration has not been required only because of
the practical difficulties in applying section 5 of the Securities Act
of 1933 to puts and calls.'00 Recent developments, however, have
changed the SEC's point of view, and registration has been required
in certain limited situations. Several rules were introduced in 1973
to regulate what is now evolving into an organized exchange put-
and-call market. 0' Because of the increase in popularity of puts and

98. For an excellent discussion of the history of the option market, see Gates, The
Developing Option Market: Regulatory Issues and New Investor Interest, 25 U. FLA. L. REv.

421 (1973).
99. The Commission recognizes that put and call options have been written and traded

for many years without registration under the Securities Act of 1933 and that the Commission
has not promulgated a special form for such registration nor generally taken enforcement
action to cause registration. SEC Securities Act Release No. 5366 (Feb. 8, 1973), reported in
[1972-1973 Transfer Binder] CCH FED. SEC. L. REP. 79,222 at 82,690.

100. See SEC No-Action Letter, Dean Witter & Co. (Jan. 5, 1971), reported in [1971-
1972 Transfer Binder] CCH FED. SEC. L. RE'. 78,602, quoting I L. Loss, SECUREs
REGULATION 468-69 (2d ed. 1961).

101. A Division letter of reply to Dean Witter & Co. stated:
The Commission has authorized me to advise you that it agrees with the position
of the Division that call options may not be sold to the public without compliance
with the registration requirements of the Act, absent an exemption. Although a new
form will not be formulated at this time for the registrationof call options, members
of the staff are willing to meet with representatives of Dean Witter & Co. to discuss
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calls as investment devices during recent market conditions, the
Chicago Board of Trade, drawing on its experience in the futures
and commodity option arenas, established the Chicago Board Op-
tions Exchange (CBOE) as an organized public auction to deal ini-
tially with call options on a limited number of listed stocks. The
CBOE's application for registration as a securities exchange was
granted by the SEC on a temporary basis. As the first securities
exchange to provide trading in calls, the CBOE (and its subsidiary,
the Chicago Board Options Exchange Clearing Corporation, which
is the issuer of the options) was granted permission to "test the
market."1

0 2

The application of the Securities Act to puts and calls,' how-
ever, presupposes that puts and calls are "securities." Although the
definition of "security" is broad, it is not clear whether puts or calls
are securities within either section 2(1) of the Securities Act of
1933101 or section 3(a)(10) of the Securities Exchange Act of 1934.104
One key phrase in both definitions is "right to subscribe to or pur-
chase any of the foregoing.""' This phrase could certainly include a

the types of disclosure which should be provided in the registration of the calls on
current forms.

SEC No-Action Letter, Dean Witter & Co. (Jan. 5, 1971), reported in [1971-1972 Transfer
Binder] CCH FED. SEC. L. REP. 78,602.

102. See generally SEC Exchange Act Release No. 9929 (Jan. 29, 1973), reported in
[1972-1973 Transfer Binder] CCH FED. Sac. L. REP. 79,196; SEC Exchange Act Release
No. 9985 (Feb. 1, 1973), reported in [1972-1973 Transfer Binder] CCH FEn. SEC. L. REP.
79,212; SEC Exchange Act Release No. 9988 (Feb. 2, 1973), reported in [1972-1973 Transfer
Binder] CCH FED. SEC. L. REP. 79,213; SEC Exchange Act Release No. 9994 (Feb. 8, 1973),
reported in [1972-1973 Transfer Binder] CCH FED. SEC. L. REP. 79,221; and SEC Securities
Act Release No. 5366 (Feb. 8, 1973), reported in [1972-1973 Transfer Binder] CCH FED. SEc.
L. REP. 79,222.

103. 15 U.S.C. § 77b(1) (1970).
104. 15 U.S.C. § 78c(a)(10) (1970).
105. Securities Act of 1933 § 2(1), 15 U.S.C. § 77b(1) (1970) provides as follows:

(1) The term "security" means any note, stock, treasury stock, bond, deben-
ture, evidence of indebtedness, certificate of interest or participation in any profit-
sharing agreement, collateral-trust certificate, preorganization certificate or sub-
scription, transferable share, investment contract, voting-trust certificate, certifi-
cate of deposit for a security, fractional undivided interest in oil, gas, or other
mineral rights, or, in general, any interest or instrument commonly known as a
"security", or any certificate of interest or participation in, temporary or interim
certificate for, receipt for, guarantee of, or warrant or right to subscribe to or
purchase, any of the foregoing.
Securities Exchange Act of 1934 § 3(a)(10), 15 U.S.C. § 78c(a)(10) (1970) provides:

(10) The term "security" means any note, stock, treasury stock, bond, deben-
ture, certificate of interest or participation in any profit-sharing agreement or in
any oil, gas, or other mineral royalty or lease, any collateral-trust certificate, preor-
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call, which gives the holder the opportunity, at his option, to pur-
chase the underlying stock within the stipulated period of time. The
fate of the put, however, would be unknown if the call were found
to be a security under this terminology. Both "investment contract"
and "instrument commonly known as a 'security,' "as found in both
definitional sections, would be broad enough to include both puts
and calls. Only the language, "unless the context otherwise re-
quires," which preceeds the definitional provisions, and a strong
equitable plea of estoppel based on the SEC's history of "hands-
off," therefore, stand between puts, calls, and other option contracts
and section 12(1) liability, 0 should the registration requirement
ever be enforced. 0 7

(b) The Role of the Texas Securities Laws

The definition of "security" within the Texas Securities Act
differs from that found in the Securities Act of 1933 and the Securi-
ties Exchange Act of 1934. The Texas definition is contrasted by
the absence in section 4.A of the Texas Securities Act of the phrase,
"or warrant or right to subscribe to or purchase, any of the forego-
ing." '0

8 This omission created a conceptual problem in determining

ganization certificate of subscription, transferable share, investment contract,
voting-trust certificate, certificate of deposit, for a security, or in general, any
instrument commonly known as a "security"; or any certificate of interest or partic-
ipation in, temporary or interim certificate for, receipt for, or warrant or right to
subscribe to or purchase, any of the foregoing; but shall not include currency or any
note, draft, bill of exchange, or banker's acceptance which has a maturity at the
time of issuance of not exceeding nine months, exclusive of days of grace, or any
renewal thereof the maturity of which is likewise limited.
106. 15 U.S.C. § 771(1) (1970).
107. Gates, The Developing Option Market: Regulatory Issues and New Investor

Interest, 25 U. FLA. L. Rav. 421, 440 (1973).
108. Tax. REV. Civ. STAT. ANN. art. 581-4 (1964) provides in part:

The following terms shall, unless the context otherwise indicates, have the
following respective meanings:

A. The term "security" or "securities" shall include any share, stock, treas-
ury stock, stock certificate under a voting trust agreement, collateral trust certifi-
cate, equipment trust certificate, preorganization certificate or receipt, subscrip-
tion or reorganization certificate, note, bond, debenture, mortgage certificate or
other evidence of indebtedness, any form of commercial paper, certificate in or
under a profit sharing or participation agreement, certificate or any instrument
representing any interest in or under an oil, gas or mining lease, fee or title, or any
certificate or instrument representing or secured by an interest in any or all of the
capital, property, assets, profits or earnings of any company, investment contract,
or any other instrument commonly known as a security, whether similar to those
herein referred to or not. Provided, however, that this definition shall not apply to
any insurance policy, endowment policy, annuity contract, optional annuity con-
tract, or any contract or agreement in relation to and in consequence of any such
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the status of puts and calls under the Texas regulatory scheme and
strengthened the logical assumption by Texas attorneys that puts,
calls, and other similar options were not securities within the mean-
ing of the Texas Securities Act. This definitional problem was
brought to a head in 1973 when the CBOE applied for recognition
as a "stock exchange" within the section 6.F exemption under the
Texas Securities Act.'10 Consideration of this application required
an initial determination of whether puts and calls were securities
within section 4.A. Commissioner Roy Mouer requested and re-
ceived Attorney General John Hill's opinion on the questions of
whether the CBOE was a "stock exchange" within the Texas Act,
and whether put and call options were "securities" within the Texas
definition. Both questions were answered in the affirmative."0 The
result has been a section 6.F exemption for options traded on the
CBOE and a moratorium on option trading over the counter. That
is, over-the-counter options must be registered prior to sale in
Texas, unless otherwise exempt."'

The ruling by Attorney General Hill presented immediate and
severe problems. His determination that puts and calls are securi-
ties subjects them to the registration requirements of the Texas
Securities Act because no exemption of general application covers
this type of investment device. As previously mentioned, the re-

policy or contract, issued by an insurance company subject to the supervision or
control of the Board of Insurance Commissioners when the form of such policy or
contract has been duly filed with the Board as now or hereafter required by law.
109. TEx. REv. CIV. STAT. ANN. art. 581-6.F (1964).
110. TEX. Avr'Y GEN. Or. No. JH-116 (1973).
111. The State Securities Board News Information release, dated October 15, 1973

stated the following:
Chicago Board Options Exchange has now been recognized by Securities Com-

missioner Roy W. Mouer as a stock exchange within the meaning of Section 6.F of
the Texas Securities Act. Options issued by the Chicago Board Options Exchange
are now exempt from the registration provisions of The Securities Act and may be
traded in Texas by registered securities dealers.

The Attorney General held on October 2, 1973, that the options were securities
and that the Chicago Board Options Exchange is a "stock exchange."

While the Opinion of Attorney General John Hill spoke specifically of only Chicago Board
Options, a reasonable interpretation of the language seems to indicate that over-the-counter
options are securities and, therefore, must be registered to be sold to Texas residents, and
the persons selling them must likewise be registered, unless otherwise exempt under Section
6 of The Securities Act.
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quirement that puts and calls be registered presents practical prob-
lems."2 The requirement also is inconsistent with the purposes of
registration. The issuer of the option ordinarily is neither the issuer
of the underlying security to which the option relates, nor one in a
position to gather the requisite information about the issuer of the
underlying security. It was necessary, therefore, that corrective leg-
islation be enacted to eliminate the anamolous situation produced
by the attorney general's ruling. The State Bar of Texas proposed
an appropriate remedial solution." 3

2. Section 5.S of the Texas Securities Act

Section 5 of the Texas Securities Act now enumerates several
transactions that are exempt from registration. The new provision'"
adds an additional exempt transaction to section 5 by providing a
registration exemption within stringent limitations."5 Options, as

112. See text accompanying note 98 supra.
113. See Summary of Proposed Legislation Sponsored by the Securities and Investment

Banking Committee of the Section on Corporation, Banking and Business Law, enclosed in
letter from Fletcher L. Yarbrough to Richard D. Haynes, June 17, 1974 (report of Mr. Yar-
brough, Chairman of the Securities & Investment Banking Committee, to Mr. Haynes as
Chairman of the Section on Corporation Banking and Business Law) [hereinafter cited as
Summary].

114. Tex. S.B. 15, § 1 (1975) provides:
Section 1. Section 5 of The Securities Act, as amended (Article 581-5, Ver-

non's Texas Civil Statutes), is hereby amended by adding to such Section a new
Subsection S, to read as follows:

"S. The sale by or through a registered dealer of any option if at the time of
the sale of the option (1) the performance of the terms of the option is guaranteed
by any broker-dealer registered under the federal Securities Exchange Act of 1934,
as amended, which guaranty and broker-dealer are in compliance with such re-
quirements or regulations as may be approved or adopted by the Board, (2) the
option is not sold by or for the benefit of the issuer of the security which may be
purchased or sold upon exercise of the option, (3) the security which may be
purchased or sold upon exercise of the option is either (a) exempted under Section
6.F of this Act or (b) quoted on the National Association of Securities Dealers
Automated Quotation system and meets the requirements of paragraphs (1), (6),
(7), and (8) of Subsection 0. of Section 5 of this Act, and (4) such sale is not
directly or indirectly for the purposes of providing or furthering any scheme to
violate or evade any provisions of this Act. For purposes of this subsection, the
term 'option' shall mean and include any put, call, straddle, or other option or
privilege of buying or selling a specified number of securities at a specified price
from or to another person, without being bound to do so, on or prior to a specified
date, but such term shall not include any option or privilege which by its terms may
terminate prior to such specified date upon the occurrence of a specified event."
115. See Memorandum, re: Proposed Amendments to the Texas Securities Act Recom-

mended by the Council of the Section on Corporation, Banking and Business Law and Its
Securities Committee to the Board of Directors of the State Bar of Texas for Inclusion in the
Legislative Package to be Sponsored by the State Bar at the 1975 Regular Session of the Texas
Legislature, enclosed in a letter from Fletcher L. Yarbrough to Richard D. Haynes, June 7,
1974 (report of Mr. Yarbrough, Chairman of the Securities & Investment Banking Commit-
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later defined in this exemption,"' may be sold only by registered
dealers under the Texas Act. The broker or dealer guaranteeing the
performance of the option, however, need not be registered under
the Texas Act, but rather must be registered under the Securities
Exchange Act of 1934 and be in compliance with "such require-
ments or regulations as may be approved or adopted by the
board.""' 7 The Committee initially considered limiting the class
of qualified "endorsing" broker-dealers to members of the New
York Stock Exchange. The Committee felt, however, that such limi-
tation would be unduly restrictive."' The purpose of minimum re-
quirements is to insure that the broker-dealer who guarantees the
option contract will have the financial stability to perform as prom-
ised. The Committee decided to vest in the State Securities Board
the authority to approve or adopt appropriate regulations largely
because it desired that the Board be able to approve the broker-
dealer regulatory scheme set out in proposed Rule 9b-2;"5 the SEC
promulgated this proposed rule under the Securities Exchange Act
of 1934 to regulate broker-dealers. Should the rule be adopted in
substantially its present form, the Texas Securities Board could
approve Rule 9b-2 for application in connection with the new 5.S
exemption, without the necessity of". . . writing and continuously
reviewing net capital and other requirements. On the other hand, if
proposed Rule 9b-2 is not adopted by the S.E.C., or if the State
Securities Board concludes that the protections afforded the public
by the provisions of that rule are not sufficient, additional require-
ments could be imposed by the Board."'' 0

The option, in order to qualify for the new section 5.S exemp-
tion, may not be sold by, or for the benefit of, the issuer of the
underlying security, and the underlying security must be either: (1)
exempt under section 6.F of the Texas Act (i.e., a security listed on
a recognized and responsible stock exchange, or a security of the
same issuer which is senior to such listed security); or (2) quoted on
the National Association of Securities Dealers Automated Quota-
tion system (NASDAQ) and also meet the requirements of section

tee, to Mr..Haynes as Chairman of the Section on Corporation Banking and Business Law)
[hereinafter cited as Memorandum].

116. See note 123 infra and accompanying text.
117. Tex. S.B. 15, § 1 (1975).
118. Memorandum, supra note 115, at 4.
119. See SEC Securities Act Release No. 5366 (Feb. 8, 1973), reported in [1972-1973

Transfer Binder] CCH FED. SEc. L. REP. 79, 222.
120. Memorandum, supra note 115, at 4.
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5.0(1), (6), (7), and (8) of the Texas Act. 2' These two provisions are
intended to ensure (1) that the market in the underlying security is
such that the option holder will be able to exercise, and (2) that
the underlying security delivered in Texas upon the exercise of an
option is itself exempt from the registration provisions of the Texas
Securities Act. 22

The new section defines "option" in such manner as to preclude
the application of section 5.S to the type of option that terminates
prior to the normal expiration date upon the happening of a speci-
fied event.23 The intent of this narrow exception to the definition
of option is to exclude from the section 5.S exemption those options
that are referred to as "deep in the money options," "expiration
price options," or "up-side out puts" and "down-side out calls.' '2

The use of this exotic variety of puts and calls reduces the risk for
the option writer, freeing up more of the writer's capital. For the
purchaser the result is greater leverage, lower premiums, but greater
risk. The added risk factor has caused concern not only to the SEC
but also to the Securities Committee that drafted new section 5.S.12

The operation of these expiration price options vis-a-vis the
normal put and call has been described as follows:

The "down-side out" call option differs from the ordinary call
option in that the option will expire and the holder of the option
lose his right to exercise it on the earlier of (1) the expiration date
specified in the contract, or (2) such time as a round lot, regular
way sale of the underlying security takes place at or below an
"expiration price" specified in the contract.

In an "upside out" put option the holder of the option loses
his right to exercise it and the obligation of the writer of the option
contract to purchase at the "strike price" expires at the earlier of
(1) the expiration date specified in the contract, or (2) such time
as a round lot regular way sale of the underlying security is made
at or above an "expiration price" specified in a contract.

[In a typical case the expiration price for a "down-side out"
option would be 10% below the "strike price" (which is usually the

121. Tex. S.B. 15, § 1 (1975).
122. Memorandum, supra note 115, at 4.
123. Tex. S.B. 15, § 1 (1975).
124. See Gates, The Developing Option Market: Regulatory Issues and New Investor

Interest, 25 U. FLA. L. REv. 421, 430-31 (1973).
125. Memorandum, supra note 115, at 4; see note 126 infra and accompanying text.
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market price when the option is written), and in the case of an
"upside out" option would be 10% above the "strike price."'26

The SEC requires broker-dealers to inform the purchaser of his
increased risk. The Texas response to the expiration price option
under a merit-standard approach is simply to exclude the expiration
price option from the purview of section 5.S. In order to be sold
without registration, therefore, another section 5 or section 6 exemp-
tion would be required. 7

The Securities and Investment Banking Committee of the Sec-
tion on Corporation, Banking and Business Law of the State Bar of
Texas believes that the value of the put and call option contract,
returned to the public investor under the above conditions and limi-
tations, will reintroduce an important investment opportunity in a
controlled environment conducive to investor protection.'2

B. Section 28-1-Rule-Making Authority for the State Securities
Board

Although "[m]ost securities agencies are authorized to make
necessary rules and regulations to carry into effect the full provi-
sions of the law,"'2 9 the Texas Securities Board is restricted in this
regard. "The State Securities Board of Texas has promulgated no
regulations under the Securities Act of 1957, since no express au-
thority is granted by the statute."'"" The Board's current authority
is limited to prescribing various forms. "Interpretations" or inter-
pretative guidelines have been used to inform the practicing bar of
the attitudes of the Board on various aspects of the Texas Act. The
most typical example is in relation to the meaning of the phrase,
"fair, just and equitable," as found in sections 10.A and 7.C(2) of
the Texas Act.' 3' One of the more recent interpretations is
Guidelines for the Registration of Real Estate Programs, which was
adopted by the Board on May 24, 1974.32

126. See Interpretative Letter In re Goldman, Sachs & Co., (April 22, 1971), reported
in [1970-1971 Transfer Binder] CCH Fan. SEC. L. REP. 78,159.

127. See State Securities Board News Information Release, supra note 111.
128. See Summary, supra note 113, at 3.
129. 1 CCH BLUE SKY L. REP. 515 (1962).
130. 3 CCH BLUE SKY L. REP. 42,601 (1975).
131. TEx. REV. Civ. STAT. ANN. arts. 581-7.C(2), 581-10.A (1964). See 3 CCH BLUE

SKY L. REP. 46,634 (1975).
132. Guidelines for the Registration of Real Estate Programs Adopted by the State

Securities Board of Texas, May 24, 1974.
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Although extremely helpful to attorneys, these interpretations
leave much to be desired. First, the interpretations lack the force
and effect of law; one can only presume that the present commis-
sioner will adhere to existing interpretations; the interpretations not
only fail to bind private parties, but also fail to bind even the state.
Second, the current practice is not mandatory, and a later Board
or Commissioner may take an entirely different view, not only with
regard to the substance of some specific interpretation, but also with
the practice of issuing interpretative guidelines in the first instance.
The use of this tool, therefore, is not insured to be a continuing
practice. The value of the interpretative guidelines lies mainly in
the extent to which they are used and the skill of their authors.
Interpretations could fall into disuse in the future, and whatever
value is derived from them would be lost.

The previous discussion of puts, calls, and other option con-
tracts is illustrative of a total lack of rule-making authority. Prior
to the adoption of section 28-1, the commissioner was unable to
define "security." When confronted with an application by the
CBOE for recognition as a reputable stock exchange, assistance
was required of the attorney general in interpreting the terms
found in the Texas Act.13 The Uniform Securities Act specifically
grants the authority to define terms without the necessity of
seeking outside aid.134 Similarly, state statutes that track the
language of the uniform provisions avoid the untenable situation
that confronted the Texas commissioner. Likewise, in practically
every other major industrial state the appropriate regulatory au-

133. See text accompanying note 110 supra.
134. UNIFORM SECUrrTEs AcT § 412 (1970) provides in part:

(a) The [Administrator] may from time to time make, amend, and rescind
such rules, forms, and orders as are necessary to carry out the provisions of this act,
including rules and forms governing registration statements, applications, and re-
ports, and defining any terms, whether or not used in this act, insofar as the
definitions are not inconsistent with the provisions of this act ...

(b) No rule, form, or order may be made, amended, or rescinded unless the
[Administrator] finds that the action is necessary or appropriate in the public
interest or for the protection of investors and consistent with the purposes fairly
intended by the policy and provisions of this act. In prescribing rules and forms the
[Administrator] may cooperate with the securities administrators of the other
states and the Securities and Exchange Commission . ..

It should be noted that the proposed section 28-1 will not include references to "forms."
It was evidently felt by some that because the Texas Securities Act presently contains provi-
sions relating to forms, it would be unnecessary and inconsistent to refer to forms in section
28-1. See Letter from Jerry L. Wickliffe to the Members of the Securities Law Committee
of the Section on Corporation, Banking and Business Law, March 25, 1974.
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thority is given rule-making power.'35 In drafting section 5.S the
Committee first conceived the thought of granting the Board rule-
making authority; the specific authority to approve regulations with
regard to puts and calls was mentioned briefly in the discussion of
that provision. The limited authority in section 5.S, however, is only
a small and isolated situation.'36

Section 28-1 grants the Board broad authority to adopt neces-
sary rules and regulations, "including rules and regulations govern-
ing registration statements, applications, notices and reports, and
defining any terms, whether or not used in this Act, insofar as the
definitions are not inconsistent with the purposes fairly intended by
the policy and provisions of this Act.' 3 This grant of authority also
includes the power to classify securities, persons, and matters, and
prescribe different requirements for different classes. The Board
may also waive requirements found in these rules when the require-
ment in question would not be necessary for investor protection.
The Board may adopt rules, however, only after proper notice and
opportunity for comment is given, and after a finding that the ac-
tion is "necessary or appropriate in the public interest or for the
protection of investors and consistent with the purposes fairly in-
tended by the policy and provisions of this Act.' 3

1
8 Additionally,

the Board may delegate its rule-making authority to the commis-
sioner or deputy commissioner. Furthermore, in a provision similar
to section 412(e) of the Uniform Securities Act' 9 and section 19(a)
of the Securities Act of 1933,'1 0 section 28-1 provides that good
faith reliance on any rule or regulation will bar liability under the

135. See Summary, supra note 113, at 2.
136. The authority granted by new section 5.S is merely to approve or adopt require-

ments or regulations with relation to the quality of the guaranty by a broker-dealer, and the
requirements for the guaranteeing broker-dealer.

137. Tex. S.B. 15, § 2 (1975).
138. Id.
139. UNIFORM SECURITIES AcT § 412(e) (1970) provides:

(e) No provision of this act imposing any liability applies to any act done or
omitted in good faith in conformity with any rule, form, or order of the
[Administrator], notwithstanding that the rule, form, or order may later be
amended or rescinded or be determined by judicial or other authority to be invalid
for any reason.
140. Securities Act of 1933 § 19(a), 15 U.S.C. § 77s(a) (1970) provides in part:
No provision of this subchapter imposing any liability shall apply to any act done
or omitted in good faith in conformity with any rule or regulation of the Commis-
sion, notwithstanding that such rule or regulation may, after such act or omission,
be amended or rescinded or be determined by judicial or other authority to be
invalid for any reason.

[Vol. 6:9511006
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Texas Securities Act, notwithstanding the fact that the rule or regu-
lation later may be held invalid or amended. The rules, therefore,
in contrast to the informal interpretations in use presently, will have
the force and effect of law.

Section 28-1 provides a dual procedure, one of which is to be
followed in administering the substantive grant of rule-making au-
thority. 14 This peculiarity was drafted with a view toward the adop-

141. Tex. S.B. 15, § 2 (1975) provides:
Section 2. The Securities Act, as amended (Articles 581-1 through 581-39,

Vernon's Texas Civil Statutes), is hereby amended by adding thereto a new Section
28-1, to read as follows:

"Section 28-1 ADOPTION OF RULES AND REGULATIONS
"A. For purposes of this Section 28-1, the term 'rule and regulation' shall

mean any statement by the Board of general and future applicability that imple-
ments, interprets or prescribes law or policy or describes the organization, proce-
dure or practice requirements of the Board. The term includes the amendment or
repeal of a prior rule or regulation, but does not include statements concerning only
the internal management of the Board not affecting private rights or procedures or
forms or orders adopted or made by the Board or the Commissioner pursuant to
other provisions of this Act.

"B. The Board may, from time to time, in accordance with the provisions of
this Section 28-1, make or adopt such rules and regulations as may be necessary to
carry out and implement the provisions of this Act, including rules and regulations
governing registration statements, applications, notices, and reports, and defining
any terms, whether or not used in this Act, insofar as the definitions are not incon-
sistent with the purposes fairly intended by the policy and provisions of this Act.
For the purpose of adoption of rules and regulations, the Board may classify securi-
ties, persons, and matters within its jurisdiction, and prescribe different require-
ments for different classes. The Board may, in its discretion, waive any require-
ment of any rule or regulation in situations where, in its opinion, such requirement
is not necessary in the public interest or for the protection of investors.

"C. No rule or regulation may be made or adopted unless the Board finds,
after notice and opportunity for comment in accordance with the provisions of this
Section 28-1, that the action is necessary or appropriate in the public interest or
for the protection of investors and consistent with the purposes fairly intended by
the policy and provisions of this Act.

"D. The Board may, by rule or regulation adopted in accordance with this
Section 28-1, delegate to the Commissioner or the Deputy Commissioner such of
the authority granted to the Board under this Section 28-1 to hold hearings for
adoption of rules and regulations and to make or adopt rules and regulations, or to
waive the requirements thereof, as it may, from time to time, deem appropriate.
All rules and regulations made or adopted by the Commissioner or the Deputy
Commissioner pursuant to such delegated authority shall be made or adopted in
accordance with this Section 28-1.

"E. No provision of this Act imposing any liability or penalty applies to any
act done or omitted in good faith in conformity with any rule or regulation of the
Board, notwithstanding that the rule or regulation may later be amended or res-
cinded or be determined by judicial or other authority to be invalid for any reason.

"F. In exercising the power granted by this Section 28-1 to make or adopt
rules and regulations, the Board shall be bound by and shall follow the provisions
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of any administrative procedure act or other like act of general applicability to state
boards, commissions or departments having statewide jurisdiction, heretofore or
hereafter adopted by the Legislature of this State, with respect to procedures for
adoption, filing, and taking effect, availability, and declaratory judgments on the
validity or applicability of rules and regulations; provided, however, that, if there
is no such act of general applicability, the Board shall be bound by and shall follow
the provisions of Subsections G through L of this Section 28-1 with respect to such
matters.

"G. A notice of any proposed rule or regulation shall be published in a news-
paper of general circulation in Travis County and shall set forth the full text of any
proposed rule or regulation or a summary thereof indicating the place where copies
of the full text of such proposed rule or regulation may be obtained, the date on
which the Board intends its action to be effective, the place or places to which any
person may mail or at which any person may deposit written data, views or argu-
ments relating to the proposed action and the final date by which such data, views
or arguments must be received for consideration by the Board, which date shall not
be earlier than 30 days from the date on which notice was first published in accord-
ance with this Section 28-1.

"H. The Board, at its discretion, may call a hearing to take public testimony
concerning a proposed rule or regulation. If the Board calls a hearing, a notice
setting forth the time, place, and nature of the hearing shall be published in a
newspaper of general circulation in Travis County at least 20 days prior to the
hearing date. All hearings shall be public.

"I. After consideration of all relevant matters presented to the Board, the
Board may make any modifications to the proposed rule or regulation that it shall
find necessary or appropriate in the public interest or for the protection of investors
and consistent with the purposes fairly intended by the policy and provisions of this
Act and the rule or regulation as originally promulgated. The Board may then
promulgate the rule or regulation, as modified, provided that it shall not be effec-
tive until at least 45 days after the date the notice of proposed action was first
published pursuant to Subsection G of this Section 28-1. Notice of the adoption of
any proposed rule or regulation shall be published in a newspaper of general circula-
tion in Travis County and shall set forth the full text of the rule or regulation, as
adopted, or a summary thereof indicating the place where copies of the full text of
the rule or regulation may be obtained.

"J. At the time of publication of any notice published pursuant to Subsec-
tions G, H, or I of this Section 28-1, the Board shall mail a copy of such notice to
each person who has requested in writing that copies of such notices be mailed to
him and who has paid to the Board the fee, if any, prescribed by the Board therefor.
The failure of the Board to mail a copy of any notice to any person or presons or
the failure of any person or persons to receive any such copy shall not affect the
validity of any rule or regulation adopted by the Board pursuant to this Section
28-1 or of any proceedings in connection therewith or pursuant thereto.

"K. The Board shall maintain a copy of all rules and regulations in effect,
for public inspection, at the principal office of the Board.

"L. The validity of any rule or regulation adopted pursuant to the power
granted by Subsection B of this Section 28-1 may be determined in any proceeding
brought pursuant to any other section of this Act to which the Board or the Com-
missioner is a party; otherwise, the validity of any such rule and regulation may
be determined only in an action for declaratory judgment in the District Court of
Travis County, and not elsewhere, and then only if it is alleged that the rule and
regulation, or its threatened application, interferes with or impairs or threatens to
interfere with or impair the legal rights or privileges of the plaintiff. The Board shall
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tion of an Administrative Procedure Act concurrently with the pas-
sage of the amendments to the Texas Securities Act.'42 The provi-
sions of such an act, if any, would govern rule-making procedures.
Should there ever be no Administrative Procedure Act of general
applicability, the procedure set out within section 28-1 would con-
trol.4 3 The internal procedure of section 28-1 provides that a notice
of any proposed rule or regulation must be published in a newspaper
of general circulation in Travis County setting forth the full text of
any proposed rule or regulation or summary thereof, indicating the
place where copies of the full text of such proposed rule or regulation
may be obtained, the date on which the Board intends its action to
be effective, the place or places to which any person may mail or at
which any person may deposit written data, views, or arguments
relating to the proposed action, and the final date by which such
data, views, or arguments must be received for consideration by the
Board, which date shall not be earlier than 30 days from the date
on which notice was first published in accordance with section 28-
1. After proper notice is given in a newspaper of general circulation
in Travis County, a hearing may be called by the Board in its
discretion. Notice is provided for the time, place, and nature of this
hearing. At that time final action may be taken by the Board, and
notice is given of the adoption of the rule or regulation in question,
which rule or regulation may become effective 45 days after the date
of the initial notice of proposed action. In addition to the notice of
adoption that is to be published in a newspaper of general circula-
tion in Travis County, provision is made for the mailing of copies
of the newly adopted rule or regulation to those requesting who
remit the prescribed fee. Furthermore, the Board is to maintain
copies of all rules and regulations for public inspection.

The validity of any rule or regulation may be challenged in an
action for declaratory judgment brought only in the district court
of Travis County. Declaratory relief must be based on an allegation
that the threatened application of the rule or regulation interferes
with or "impairs or threatens to interfere with or impair the legal
rights or privileges of the complainant.""'

be made a party to any such declaratory judgment action. A declaratory judgment
may be rendered whether or not the plaintiff has requested the Board to pass upon
the validity or applicability of the rule and regulation in question."
142. Tex. S.B. 41 (1975) has been passed by the Texas Legislature and was signed by

Governor Briscoe on April 22, 1975.
143. Tex. S.B. 15, § 2 (1975).
144. Id.
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Rules and regulations would provide guidance to the practicing
securities bar, as well as the securities industry, in their attempts
to comply with registration and other processes of the Texas Act.
The Committee believes that these rules and regulations will not
only be of more assistance to the bar than informal interpretations
and guidelines, but also will reach greater levels of distribution. The
enactment of section 28-1 is an improvement that is long overdue.4 5

C. Section 34-Compensation for Services in Exempt
Transactions

Section 34 of the Texas Securities Act bars suits for the recovery
of compensation for services rendered in connection with the sale or
purchase of securities by persons unlicensed under applicable provi-
sions of the Texas Securities Act.'46 Therefore, a dealer, or a sales-
man or agent of a dealer, must be licensed in order to utilize the
judicial processes to recover commissions or other forms of remuner-
ation for services rendered in connection with the sale or purchase
of securities. An exception to this prohibition, however, is found in
the concluding phrase of section 34; "provided, however, that this
section . . . shall not apply to the exempt transactions set forth in
Section 5 of this Act nor to the sale and purchase of exempt securi-
ties listed in Section 6 of this Act, when sold by a registered
dealer.""'4 It has been generally conceded that the meaning of this
proviso is that section 34 requires a license for the judicial collection
of commissions only when the services rendered are in relation to the
purchase or sale of an exempt security. This position was based on
the sound theory that the proviso in section 34 is merely a restate-
ment of the policy initially set forth in sections 5 and 6 of the Texas
Securities Act.'48 Section 5, in defining exempt transactions, does

145. See Memorandum, supra note 115, at 5.
146. TEx. REv. CIv. STAT. ANN. art. 581-34 (1964) provided prior to the 1975 amend-

ments:
581-34. Actions for Commission; Allegations and Proof of Compliance

No person or company shall bring or maintain any action in the courts of this
state for collection of a commission or compensation for services rendered in the
sale or purchase of securities, as that term is herein defined, without alleging and
proving that such person or company was duly licensed under the provisions hereof
and the securities so sold were duly registered under the provisions hereof at the
time the alleged cause of action arose; provided, however, that this section or
provision of this Act shall not apply to the exempt transactions set forth in Section
5 of this Act nor to the sale and purchase of exempt securities listed in Section 6 of
this Act, when sold by a registered dealer.
147. Id.
148. TEx. REV. CIV. STAT. ANN. arts. 581-5, 581-6 (1964).
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not preface the granting of its favors on the involvement of a li-
censed dealer. Section 6 on the other hand, conditions its applicabil-
ity not only on the exempt nature of the securities involved, but also
on the rendition of services by a registered dealer, or salesman or
agent of a registered dealer. Section 34 carries forward both the logic
and the terminology of these two sections. "The reasonable con-
struction to be placed on Section [34] is that it means that a
person, who is required by the terms of the Act to register as a
dealer, salesman or agent. . . may not bring or maintain an action
for commission or compensation for his services performed as such
dealer, salesman or agent without alleging and proving that he was
duly licensed . 1..."I49

The case of Rowland Corp. v. Integrated Systems Technology,
Inc. 50 interpreted the last proviso of section 34 in a very novel way.
In Rowland the plaintiff functioned as a mere finder in the private
placement of certain notes. This private placement note offering
was an exempt transaction under section 5. of the Texas Securities
Act.'5 ' When the issuer did not pay the agreed commission for the
plaintiff's services, the plaintiff instigated court proceedings to en-
force their contractual agreement. The breaching party was able to
successfully defend, however, with section 34 of the Texas Securities
Act. The Rowland court found, therefore, that a license is required
to collect judicially a commission not only when services are ren-
dered in connection with the sale of an exempt security, but also
when an exempt transaction is involved.

The Rowland decision applied an erroneous interpretation to
section 34. The construction by the Waco Court of Civil Appeals
makes the section 34 proviso read, "this section. . . shall not apply
to the exempt transactions set forth in Section 5 . . . when sold by
a registered dealer.""'5 Professor Alan Bromberg noted in a recent

149. Lewis v. Davis, 145 Tex. 468, 474, 199 S.W.2d 146, 150 (1947), cited in Bromberg,
Collectibility of Commissions on Exempt Transactions in Securities, Bull. of the Section on
Corp., Banking & Bus. Law of the State Bar of Texas, Oct., 1973, at 4.

150. 488 S.W.2d 133 (Tex. Civ. App.-Waco 1972, writ ref'd n.r.e.).
151. TEx. REv. Crv. STAT. ANN. art. 581-5.1 (1964).
152. "The phrase 'when sold by a registered dealer' applies to both section 5 and section

6 exemptions." Rowland Corp. v. Integrated Sys. Technology, Inc., 488 S.W.2d 133 (Tex. Civ.
App.-Waco 1972, writ ref'd n.r.e.).

Securities lawyers have generally read this language to mean that a license is
necessary to collect (through the courts) a commission on an exempt security (such
as those issued by banks, governments, utilities, and those listed on stock ex-
changes) but not on an exempt transaction (such as a private placement, pledgee's
sale or certain acquisitions).
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Bulletin of the Section on Corporation, Banking and Business Law
that "[d]ealers do not, of course sell transactions. They sell securi-
ties, and 'exempt securities' is the only possible referent of the
clause 'when sold by a registered dealer.' 11113 The result of the
Rowland interpretation, therefore, is that a finder, for whom no
licensing procedure is available under the Texas Act, must never-
theless be licensed in order to collect judicially his commissions for
services rendered in connection with an exempt transaction. The
decision, therefore, not only creates internal inconsistencies in the
Texas Securities Act, i.e., between section 34 and sections 5 and 6,
but also creates potentially inequitable consequences. The Supreme
Court of Texas, however, declined to hear the case. The Committee

The court's grammatical construction makes the relevant language read "this
section . . . shall not apply to the exempt transactions set forth in Section 5.. .
when sold by a registered dealer." Dealers do not, of course, sell transactions. They
sell securities, and "exempt securities" is the only possible referent of the clause
"when sold by a registered dealer."

The holding is equally wrong in terms of the structure of the Securities Act and
the policies that underlie it. The opening paragraphs of §§ 5 and 6 are abundantly
clear that, for valid exemptions, sellers of exempt securities under § 6 must be
registered dealers, but sellers in most exempt transactions under § 5 need not be.
Otherwise, one could conduct a full-time public business in exempt securities (say,
those listed on stock exchanges) completely outside the regulatory system. But
exempt transactions are inherently more limited and generally could not constitute
a public business. Once the Legislature decided not to require licenses for most
exempt transactions, it could hardly have intended by § 34 to impose gratuitous
service on all those who participate in them.

Bromberg, Collectibility of Commissions on Exempt Transactions in Securities, Bull. of the
Section on Corp., Banking & Bus. Law of the State Bar of Texas, Oct., 1973, at 3.

153. Bromberg, Collectibility of Commissions on Exempt Transactions in Securities,
Bull. of the Section on Corp., Banking & Bus. Law of the State Bar of Texas, Oct., 1973, at
3.

154, Letter from Leon Lebowitz to all Members of the Securities Committee of the
Section on Corporation, Banking and Business Laws, January 31, 1974;

I have been asked to determine whether a recent opinion by the Waco Court
of Civil Appeals that has misconstrued the collectibility of commissions on exempt
transactions warrants legislative action.

In my judgment, since the Supreme Court has declined to review the Rowland
case, a legislative correction is in order.

The committee agreed with Professor Lebowitz's analysis. See Summary, supra note 113, at
2-3. Referring to the Rowland decision, the Committee stated:

In the view of our Section, the court's construction of the latter part of Section
34 is in error and is not in accord with the long standing view of such section by
the Securities Bar. The purpose of this proposed amendment is to make the statute
clear to the effect that registration as a dealer is not required as a prerequisite to
recovery of commissions in exempt transactions or transactions involving exempt
securities.
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decided, therefore, that legislative action was required to correct
this untenable situation. 14 

-

The new section 34 endorses an interpretation inconsistent with
that applied in Rowland. The new section provides:

No person or company shall bring or maintain any action in
the courts of this state for collection of a commission or compensa-
tion for services rendered in the sale or purchase of securities, as
that term is herein defined, without alleging and proving that such
person or company was duly licensed under the provisions hereof
and the securities so sold were duly registered under the provisions
hereof at the time the alleged cause of action arose; provided,
however, that this section or provision of this Act shall not apply
(1) to any transaction exempted by Section 5 of this Act, nor (2)
to the sale or purchase of any security exempted by Section 6 of
this Act. 115

The language of the amended section clearly eliminates the basis
upon which the Rowland case was decided, and brings the technical
interpretation of the section in line with its intended meaning.'

D. Section 25-1-Receiverships of Persons Acting as Dealers

Section 32 of the Texas Securities Act gives the Texas Securi-
ties Commissioner the power to investigate potentially fraudulent
activities at the earliest possible moment. 57 The section deposits
broad discretion with the commissioner in this regard, and yet this
power has been viewed by some as inadequate to insure the protec-
tion of public investors in some cases. A very practical inadequacy
of injunctive relief is that the "operator" against whom an injunc-
tion is sought may be irresponsible, unprincipled, and dangerously
close to insolvency at the time a section 32 suit is finally instigated.
While the suit is pending, the assets may evaporate either because
of the fraudulent activities of the individual involved, or because of
the deleterious effect a sudden drop in investor confidence may have
on the venture. Thus, depletion of reserves may result in spite of a
temporary injunction under the current section 32 of the Texas Se-
curities Act. In order to protect the public, Commissioner Mouer
and others in the securities field recognized the need for a receiver-
ship remedy coextensive with that of the section 32 injunction. 5 8

155. Tex. S.B. 15, § 3 (1975).
156. See Memorandum, supra note 115, at 6.
157. Tax. REv. Cl. STAT. ANN. art. 581-32 (1964).
158. See Memorandum, supra note 115, at 7.
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Section 32, although failing to mention that the appointment
of a receiver may at times be proper, leaves open the possible use
of general receivership statutes by stating that the section 32 injunc-
tion is in addition to any other remedies.'59 The general receivership
provisions in Texas permit receivers to be appointed "by any judge
of a court of competent jurisdiction of this State . ..[i]n cases
where a corporation is insolvent or in imminent danger of insolvency
.... "110 The rules of equity govern in all matters relating to this
type of receivership.'"' Additionally, article 7.05 of the TBCA pro-
vides for the appointment of a receiver upon the showing of proper
cause, including a showing of a lack of other adequate remedies.'62

Problems have developed, however, with reliance on the general
statutory and equitable receivership concepts. Illustrative of inter-
pretative problems is the case of King Commodity Co. v. State.,3

The Dallas Court of Civil Appeals in King Commodity found that
the commodity options sold were securities within the meaning of
section 4.A of the Texas Act,"6 4 that a section 32 injunction was
proper in such a situation to restrain the corporation and its officers
and employees from selling the commodity options in question with-
out obtaining the registration and licenses required by the Texas
Act, and that the corporation was in imminent danger of insolvency.
Nevertheless, the court found that the Dallas district court lacked
the authority to appoint a receiver in this case.' 5 The reasoning of
the court was that articles 7.05 and 7.07 of the TBCA provide for
the appointment of a receiver for a TBCA corporation solely by a
court in the county of the corporation's registered office.'66 The court
rejected the attorney general's vigorous contention that the TBCA
receivership provisions were of limited application, leaving other
statutory receivership remedies intact. The result in the King Com-
modity case is that proper authority to enjoin unlawful business
activities under section 32 of the Texas Securities Act will be in the
district court in the county where the acts were committed, and the
court with the authority to appoint a receiver to protect investors
will be the district court in the county of the corporate offender's

159. TEx. REV. CIv. STAT. ANN. art. 581-32 (1964).
160. Id. at art. 2293.
161. Id. at art. 2319.
162. TEX. Bus. CORP. ACT ANN. art. 7.05 (Supp. 1974).
163. 508 S.W.2d 439 (Tex. Civ. App.-Dallas, 1974, no writ).
164. TEX. REV. CIv. STAT. ANN. art. 581-4.A (1964).
165. King Commodity Co. v. State, 508 S.W.2d 439, 441 (Tex. Civ. App.-Dallas, 1974,

no writ).
166. Id. at 445-46. See TEX. Bus. CORP. ACT ANN. arts. 7.05, 7.07 (Supp. 1974).
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registered office. If not absurd, the remedy certainly creates ambi-
guities with regard to the receivership remedy in cases of securities
violations.

After King Commodity, Commissioner Mouer requested that
the Committee propose an amendment to section 32 that would
include a receivership remedy. Although general agreement pre-
vailed among the members of the Committee that such remedy
should be available to the commissioner in proper cases, several
problems arose with regard to the drafting of an appropriate amend-
ment. First, the complexity of the current section 32 discouraged the
Committee from amending that particular provision. The decision
was made, therefore, to draft an entirely new provision, now found
in section 25-1 of the Texas Act,"7 which would provide the needed

167. Tex. S.B. 15, § 4 (1975) provides:
Section 4. The Securities Act, as amended (Articles 581-1 through 581-39,

Vernon's Texas Civil Statutes), is hereby amended by adding a new Section 25-1,
to read as follows:

"Section 25-1 RECEIVERSHIPS OF PERSONS OR ASSETS OF PERSONS
ACTING AS DEALERS.
"A. Whenever it shall appear to the Commissioner, either upon complaint or
otherwise, that

(1) Any person or company, a substantial portion of whose business
consists of acting as a dealer (as defined in Subsection C. of Section 4 of
this Act), whether or not duly registered by the Commissioner as in this
Act provided, shall have engaged in any act, transaction, practice, or
course of business declared by Section 32 of this Act to be a fraudulent
practice,

(2) Such person or company shall have acted as a dealer in connec-
tion with such fraudulent practice, and

(3) The appointment of a receiver for such person or company, or
the assets of such person or company, is necessary in order to conserve
and protect the assets of such person or company for the benefit of cus-
tomers, security holders, and other actual and potential claimants of such
person or company, the Commissioner may request the Attorney Gene-
ral to bring an action for the appointment of a receiver for such person
or company or the assets of such person or company.

"B. Upon request by the Commissioner pursuant to Subsection A of this
Section 25-1, and if it appears to the Attorney General that the facts enumerated
in paragraphs (1) through (3) of Subsection A of this Section 25-1 exist with respect
to any person or company, the Attorney General may bring an action in the name
and on behalf of the State of Texas for the appointment of a receiver for such person
or company. The facts set forth in the petition for such relief shall be verified by
the Commissioner upon information and belief. Such action may be brought in a
District Court of any county wherein the fraudulent practice complained of has
been committed in whole or part, or of any county wherein any defendant with
respect to whom appointment of a receiver is sought has its principal place of
business, and such District Court shall have jurisdiction and venue of such action;
this provision shall be superior to any other provision of law fixing jurisdiction or



TEXAS TECH LAW REVIEW [Vol. 6:951

receivership remedy. A second concern was the potential for abuse
if reasonable restraints were not imposed on the use of this ex parte
remedy. The receivership provision, therefore, although found in
new section 25-1 of the Texas Act, is specifically limited in scope to
section 32 situations.'8

The commissioner's power to request the attorney general to
bring an action for the appointment of a receiver is conditioned on
the occurrence of three events: (1) a course of business that would
be deemed a fraudulent practice within the meaning of section 32;
(2) the person engaged in the fraudulent practice must act as a
dealer, whether or not registered; and (3) there must be a need for
the preservation of the assets of the person for whom a receivership
is sought.' 9 Upon the occurrence of these prerequisities, the com-

venue with regard to suits for receivership. In any such action the Attorney General
may apply for and on due showing be entitled to have issued the court's subpoena
requiring the forthwith appearance of any defendant and his employees, salesmen,
or agents and the production of documents, books, and records as may appear
necessary for any hearing, to testify and give evidence concerning matters relevant
to the appointment of a receiver.

"C. In any action brought by the Attorney General pursuant to Subsection
B of this Section 25-1, the court, upon a proper showing by the Attorney General
of the existence of the facts enumerated in paragraphs (1) through (3) of Subsection
A of this Section 25-1 with respect to any person or company, may appoint a
receiver for such person or company or the assets of such person or company. If such
receiver is appointed without notice to and opportunity to be heard for such person
or company, such person or company shall be entitled to apply in writing to the
court for an order dissolving the receivership, and, if such application is made
within 30 days after service upon such person or company of the court's order
making such appointment, shall be entitled to a hearing thereon upon 10 days
written notice to the Attorney General.

"D. No person shall be appointed a receiver pursuant to this Section 25-1
unless such person be found by the court, after hearing the views of the Attorney
General, the Commissioner, and, if deemed by the court to be practicable, the
person or company against whom such relief is sought, to be qualified to discharge
the duties of receiver giving due consideration to the probable nature and magni-
tude of the duties of receiver in the particular case. No bond for receivership shall
be required of the Commissioner of Attorney General in any proceeding under this
Section 25-1, but the court shall require a bond of any receiver appointed hereun-
der, conditioned upon faithful discharge of the receiver's duties, in an amount
found by the court to be sufficient giving due consideration to the probable nature
and magnitude of the duties of receiver in the particular case.

"E. The remedy of receivership provided by this Section 25-1 shall be in
addition to any and all other remedies afforded the Commissioner or the Attorney
General by other provisions of statutory or decisional law of this State, including,
without limitation of the generality of the foregoing, any such provision authorizing
receiverships."
168. Id.
169. Id.
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missioner may request that the attorney general bring a receivership
action. If the attorney general finds that the enumerated prerequis-
ites exist, an action may be brought on behalf of the state for the
appointment of a receiver. The petition in such an action must be
verified by the commissioner upon information and belief. Suit may
be brought in a district court of any county where the fraudulent
practice occurred, and this provision supercedes other statutes, such
as article 7.05 of the TBCA relied on by the Dallas Court of Civil
Appeals in the King Commodity case.7 0 Investor protection and
judicial economy both should be served well by this approach.

In an action brought by the attorney general, the court may
appoint a receiver only upon a proper showing. Section 25-1.B111
grants to the attorney general the power to apply for issuance of a
subpoena demanding the appearance of the defendant, his employ-
ees, salesmen, or agents and demanding the production of docu-
ments and records. If the suit is ex parte, however, section 25-1.C 2

entitles the person or company for whom a receiver is appointed to
make written application with the court for an order dissolving the
receivership. If this application is received within 30 days of the
appointment, the applicant is entitled to a hearing on his motion
for dissolution of the receivership within 10 days after written notice
of the application for hearing is given to the attorney general. Al-
though no bond may be required of the commissioner or the attorney
general in such a proceeding, the court shall require a bond of the
receiver to insure his faithful performance. In addition, the qualifi-
cations of the person to be appointed receiver are to be determined
at a hearing.

It has been noted that receivership legislation is "born of a
conviction that a courtroom is no place to run a business and that
accordingly . . .is a remedy which should be used only as a last
resort."'' The drafters of new section 25-1 appear to have been
mindful of the drastic nature of the receivership remedy generally
and, therefore, have provided adequate safeguards against abuse. In
proper cases, however, the use of this additional remedy should aid
the commissioner in preserving the assets of those acting as deal-
ers.1

74

170. See Memorandum, supra note 115, at 7.
171. Tex. S.B. 15, § 4 (1975).
172. Id.
173. Leeds, Merger, Consolidation, Reorganization, and Receivership Under the Texas

Business Corporation Act, 3A TEx. REv. Civ. STAT. ANN. 490, 496 (1956) (emp'hasis added).
174. See Summary, supra note 113, at 3.
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III. CONCLUSION

The 1975 amendments to the TBCA and the Texas Securities
Act are extremely important for attorneys who represent corporate
clients. Very substantial amendments were made to the TBCA in
1973. At several points, however, deficiencies in the 1973 amend-
ments have been recognized and have been dealt with in the 1975
amendments. The major thrust of the 1973 amendments is not
changed by the 1975 amendments, and the basic policy directions
of the 1973 amendments continue to be supported by the Section
on Corporation, Banking and Business Law of the State Bar of
Texas. The 1975 amendments, however, undertake to make sub-
stantial improvements on the techniques used in drafting the provi-
sions of article 2.19 and article 2.22, which deal with restrictions on
the transferability of shares and notation thereof on certificates evi-
dencing the shares. A major part of the 1975 amendments is directed
at revising the integrated close corporation statute enacted in 1973
in important respects. Primary among these is the change to an
optional integrated close corporation statute available to more close
corporations, in lieu of the mandatory close corporation statute for
a limited number of close corporations enacted in 1973. In addition
a number of minor oversights in the 1973 legislative package are
cured in the 1975 amendments.

Although the Texas Securities Act was amended in 1973, the
1975 amendments deal with new problems that have appeared since
1973, rather than with problems in the 1973 amendments. The
Texas Securities Act is amended (1) to provide an exemption from
registration for specified transactions in specified puts, calls, and
similar options relating to securities, (2) to enact administrative
rule-making authority for the Texas Securities Board, (3) to clarify
the scope of section 34 of the Act in response to the misconstruction
believed to have occurred in the Rowland case, and (4) to authorize
the remedy of receivership in certain cases brought by the attorney
general at the request of the Texas Securities Commissioner on
behalf of the State in situations within section 32 of the Act. Each
of the four amendments to the Texas Securities Act in 1975 achieves
worthwhile results and contributes to the functional quality of the
Texas Securities Act. None of them materially departs from the
traditional thrust of the Texas Act. Probably in the course of time
the most significant of the four amendments will be the addition of
section 28-1 granting long-needed rule-making authority to the
State Securities Board to implement the Act by rules and regula-
tions through an orderly procedure.

1018 [Vol. 6:951
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Although it cannot be assumed that either statute will need no
further amendment in the future, the 1975 amendments appear to
have resolved a number of existing problems at this point in history.
It is hoped that they will work well in operation. But of course the
very nature of the two interrelated subjects is such that new prob-
lems may be expected to develop in the future that cannot now be
anticipated. Hopefully, the existing problems have been remedied.




