
CASE NOTES
Antitrust-Minimum Fee Schedules-The "Learned Profes-
sion" Recognized as an Exemption to Section 1 of the Sherman
Act. Goldfarb v. Virginia State Bar, 355 F. Supp. 491 (E.D. Va.
1973), aff'd in part, rev'd in part, 497 F.2d 1 (4th Cir. 1974), cert.
granted, 43 U.S.L.W. 3255 (U.S. Oct. 29, 1974) (No. 74-70).

Lewis Goldfarb contracted to purchase a home in Reston, Vir-
ginia. The mortgagee required Goldfarb to purchase title insurance.
After several law firms quoted the same price for performing the
title examination, Goldfarb brought a class action charging the
Fairfax County Bar Association with a violation of section 1 of the
Sherman Act.' The district court found that the local bar associa-
tion had violated the statute.2 The Fourth Circuit, however, re-
versed3 and held that the practice of a "learned profession" is ex-
empted fron application of the Sherman Act because it is neither
trade nor commerce within the meaning of section 1 of the Sherman
Act.'

Section 1 of the Act prohibits any contract, combination, or
conspiracy that results in a restraint upon "trade or commerce." 5

1. Goldfarb v. Virginia State Bar, 355 F. Supp. 491 (E.D. Va. 1973), aff'd in part, rev'd
in part, 497 F.2d 1 (4th Cir. 1974), cert. granted, 43 U.S.L.W. 3255 (U.S. Oct. 29, 1974) (No.
74-70). Section 1 of the Sherman Act provides, in part: "Every contract, combination in the

form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several
states, or with foreign nations, is declared to be illegal. ... 15 U.S.C. § 1 (1970). Goldfarb
also brought suit against the Virginia State Bar. Goldfarb alleged that the state bar and the
local association had conspired to restrain interstate commerce through the use of fixed fees.

2. 355 F. Supp. at 496. The court additionally found that the state bar was free from
liability under the exemption set out in Parker v. Brown, 317 U.S. 341 (1943). The court
reasoned, however, that the activities of the local association did not fall within the Parker
exemption. The court also concluded that the activities of attorneys in Fairfax County consti-
tuted commerce among the states. Therefore, the restraint upon interstate commerce by the
association was in violation of section 1 of the Sherman Act. 355 F. Supp. at 494.

3. Goldfarb v. Virginia State Bar, 355 F. Supp. 491 (E.D. Va. 1973), aff'd in part, rev'd
in part, 497 F.2d 1 (4th Cir. 1974), cert. granted, 43 U.S.L.W. 3255 (U.S. Oct. 29, 1974) (No.
74-70). The court affirmed the lower court's ruling that the state bar was exempt under
Parker. However, the court disagreed with the district court's opinion that the activities of
attorneys constituted interstate commerce. The court held the activities in question to be
local and not interstate commerce. Since the interstate commerce jurisdictional requirement
was not met, there was no violation of section 1. 497 F.2d at 16.

The court additionally found that "trade or commerce" had not been restrained. There-
fore, the activities of the local association which restrained competition among attorneys was
not a violation of section 1. Id. at 13. This note discusses only that part of the Goldfarb
opinion which stated that "trade or commerce" had not been restrained.

4. Id.
5. 15 U.S.C. § 1 (1970).
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Because the section only prohibits restraints on trade or commerce,
it was necessary for the court to determine whether minimum fee
schedules constitute a restraint on such activity. The Fourth Circuit
reasoned that the practice of law is neither "trade" nor "com-
merce," but rather a "learned profession."6 Thus, the court contin-
ued, minimum fee schedules are valid even though their effect is to
restrain competition among attorneys, because that which is being
restrained is not trade or commerce.7 Although the Act provides no
express statutory exemption for professions, the Fourth Circuit
stated that there is an implied judicial exemption for the "learned
professions."' In support of this exemption the court relied on three
Supreme Court cases The Court in Federal Baseball Club, Inc. v.
National League of Professional Baseball Clubs'" held that activity
unrelated to production is not a subject of commerce." In two other
cases, the Court dealt with the distinction between activity that
should be considered trade or commerce and that which merely
involves the practice of a profession. In Federal Trade Commission
v. Raladam2 the Court stated that physicians follow " a profession
and not a trade,"' 3 and in Atlantic Cleaners and Dyers, Inc. v.
United States'4 that activity, except in the learned professions, car-
ried on for profit is a trade."

The Fourth Circuit also based its decision upon certain public
policy considerations. The court noted that "forms of competition
usual in the business world may be demoralizing to the ethical
standards of a profession."' 6 The legal profession maintains its ethi-
cal standards through its Code of Ethics and criminal sanctions

6. 497 F.2d at 13.
7. Id. at 15. The Fourth Circuit stated that the activities of the local association re-

strained competition. "It is abundantly clear from the record before us that the fee schedule
and the enforcement mechanism supporting it act as a substantial restraint upon competition
among attorneys practicing in Fairfax County." Id. at 13.

8. Id.
9. Id.; see Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427 (1932); Federal

Trade Comm'n v. Raladam Co., 283 U.S. 643 (1931); Federal Baseball Club, Inc. v. National
League of Professional Baseball Clubs, 259 U.S. 200 (1922).

10. 259 U.S. 200 (1922).
11. Id. at 209.
12. 283 U.S. 643 (1931).
13. Id. at 653.
14. 286 U.S. 427 (1932).
15. Id. at 436. The Court adopted the definition of "trade" used by Justice Story in The

Nymph, 18 F. Cas. 506 (No. 10,388) (C.C.D. Me. 1834). See note 45 infra and accompanying
text.

16. 497 F.2d at 14, quoting United States v. Oregon State Medical Soc'y, 343 U.S. 326,
336 (1952).
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against competitive practices and, therefore, courts should be reluc-
tant to impose additionally the strict sanctions of the antitrust laws
upon the profession. 7 The Fourth Circuit concluded that minimum
fee schedules play an important role in this overall system of regula-
tion by assuring the public of legal services at reasonable prices."

The dissent contended that there is no "learned profession"
exemption to section 1 and that none was intended by Congress. 9

No court had ruled directly on the issue; the majority had erected
the exemption from mere dicta in three Supreme Court cases. 0

Additionally, the dissent could find no reason for allowing lawyers
to fix prices when other groups are prohibited from doing so.2

' The
practice of law is pursued for the purpose of earning a living and,
therefore, should not be exempt from the restrictions of the antitrust
laws.22

Antitrust legislation was enacted because Congress believed
that a competitive economy would be a prosperous economy.23 The
Sherman Act was passed in 1890 with only one opposing vote in
either house.2" Such overwhelming support for the bill had been
occasioned by the opposition to the rise of business trusts during the
preceding years. The existence of these trusts had stifled competi-
tion and resulted in high prices to the consumer.2" Congress believed
that competition would assure the consumer the best products at
the lowest possible prices.27 To survive in the competitive market
place producers would have to lower their prices and bring higher
quality products to the public.2" Congress concluded that the ineffi-

17. 497 F.2d at 14.
18. Id. at 15.
19. Id. at 24.
20. Id.; see authorities cited note 9 supra. The dissenting judge further stated that the

rationale of Federal Baseball had been reexamined and rejected by the Supreme Court in
Radovich v. National Football League, 352 U.S. 445 (1957). In refusing to exempt football
from application of the antitrust laws, the Court conceded the dubious validity of the exemp-
tion for baseball. Id. at 450.

The dissent also stated that even before Radovich, the Supreme Court had consistently
refused to exempt groups relying upon the authority of Federal Baseball. E.g., United States
v. International Boxing Club, Inc., 348 U.S. 236 (1955); United States v. Shubert, 348 U.S.
222 (1955).

21. 497 F.2d at 24.
22. Id.
23. J. VAN CISE, THE FEDERAL ANTITRUST LAWS 19 (1967).
24. A. WALKER, HISTORY OF THE SHERMAN LAW OF THE UNITED STATES OF AMERICA 3

(1910).
25. A. DIETZ, AN INTRODUCTION TO THE ANTITRUST LAWS 3 (1951).
26. Id. at 1.
27. W. LETWIN, LAW AND ECONOMIC POLICY IN AMERICA 10 (1965).
28. A. DIETZ, AN INTRODUCTION TO THE ANTITRUST LAWS 1 (1951).
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cient producer would be precluded from marketing his product; only
the efficient producers would remain in business.Y

In trying to maintain a competitive economy Congress was not
attempting to regulate all the details of every industry, but merely
trying to provide a framework within which competition could be
expected to flourish. 0 Consequently, the act was phrased in broad
terms and implementation of the details was left to the courts.', In
the course of this implementation, there developed a judicial
abhorrence for price-fixing32

Although not specifically enumerated as such, price-fixing is a
per se violation of the Act's prohibition against restraints on trade
or commerce." The Supreme Court has repeatedly held that price-
fixing constitutes a violation even if the prices adopted are reasona-
ble.34 In United States v. Socony-Vacuum Oil Co.,35 the Court also
held that an agreement to stabilize prices indirectly is illegal per se,
even though no price is actually fixed2 In summary, if the activity
involved falls within the scope of the Act, price-fixing in connection
with that activity is prohibited regardless of what purpose the pric-
ing scheme is designed to achieve. 7

29. W. LETWIN, LAW AND ECONOMIC POLICY IN AMERICA 10 (1965).
30. A. DIETZ, AN INTRODUCTION TO THE ANTITRUST LAWS 3 (1951).
31. J. VAN CIsE, THE FEDERAL ANTITRUST LAWS 7 (1967).
32. United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); United States v.

Trenton Potteries Co., 273 U.S. 392 (1927); Addyston Pipe & Steel Co. v. United States, 175
U.S. 211 (1899).

33. A. DIETZ, AN INTRODUCTION TO THE ANTrImuST LAWS 31 (1951).
34. United States v. Container Corp. of America, 393 U.S. 333 (1969); United States v.

McKesson & Robbins, Inc., 351 U.S. 305 (1956); United States v. Univis Lens Co., 316 U.S.
241 (1942); United States v. Trenton Potteries Co., 273 U.S. 392 (1927).

35. 310 U.S. 150 (1940).
36. Justice Douglas discussed the threat price-fixing poses for the economy in United

States v. Socony-Vacuum Oil Co., 310 U.S. 150, 224-26 n.59 (1940). Douglas stated, "What-
ever economic justification particular price-fixing agreements may be thought to have, the
law does not permit an inquiry into their reasonableness. They are all banned because of their
actual or potential threat to the central nervous system of the economy." Id.

37. United States v. National Ass'n of Real Estate Bds., 339 U.S. 485, 489 (1950). The
Court stated, "... price-fixing is per se an unreasonable restraint of trade. It is not for the
courts to determine whether in particular settings price-fixing serves an honorable or worthy
end. An agreement, shown either by adherence to a price schedule or by proof of consensual
action fixing the uniform or minimum price, is itself illegal under the Sherman Act, no matter
what end it was designed to serve." Id.

Two cases, Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933), and Board of
Trade of the City of Chicago v. United States, 246 U.S. 231 (1918), indicate that a form of
price-fixing may be permissible in certain limited situations. However, since these two cases
were decided before Socony, their continuing vitality is questionable.

Governmental action which results in price-fixing is not illegal because the Sherman Act
prohibits only private action. Therefore, state action is beyond the scope of the Act. This
exemption was stated in Parker v. Brown, 317 U.S. 341 (1943). It was because of this exemp-
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In addition to the judicial abhorrence for price-fixing, the
courts have also developed the doctrine that exemptions, both sta-
tutory and judicial, from the Sherman Act are to be construed nar-
rowly. 8 Because the practice of law has no statutory exemption,39

any exemption for the profession from the operation of the antitrust
laws depends upon the definition of the phrase "trade or com-
merce."4 Because the legislative history is inconclusive as to the
scope of the phrase,4' the courts have attempted to define "trade or
commerce."42 The opinions indicate that the legal profession may
fall within an implied judicial exemption from application of the
Sherman Act.43

In The Nymph,44 a United States Circuit Court referred to a
distinction between "trade" and "profession." Judge Story stated
in that case that any activity, except one involving the liberal arts
or a learned profession, carried on for the purpose of profit is a
trade.45 The Supreme Court alluded to this distinction in Federal
Trade Commission v. Raladam.45 Although the activity of physi-
cians was not an issue in the case, the Court stated that medical
practitioners follow "a profession and not a trade." 7

The validity of this distinction between a trade and a profession
was questioned in United States v. American Medical Association.8

tion that the district court and the Fourth Circuit found in favor of the Virginia State Bar in
Goldfarb. Under the criteria of Parker, the activities of the state bar constituted state action.
Therefore, the Sherman Act was not applicable.

38. United States v. First City Nat'l Bank, 386 U.S. 361 (1969); United States v.
Philadelphia Nat'l Bank, 374 U.S. 321 (1963); California v. Federal Power Comm'n, 369 U.S.
482 (1962).

39. Comment, Minimum Fee Schedules as Price Fixing: A Per Se Violation of the
Sherman Act, 22 AM. UNIV. L. REv. 439 (1973).

40. A. NEALE, THE ANTITRUST LAWS OF THE U.S.A. 8 (2d ed. 1970).
41. A reading of congressional debates during discussion of the Sherman Act indicates

that "trade" and "commerce" were used in the context of common law. Senators were not in
agreement as to the common law definitions of the terms. The record indicates that the
possible inclusion or exclusion of personal services within the definitions was not considered.

42. See United States v. National Ass'n of Real Estate Bds., 339 U.S. 485 (1950);
Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427 (1932).

43. Comment, Minimum Fee Schedules as Price Fixing: A Per Se Violation of the
Sherman Act, 22 AM. UNIv. L. REv. 439, 440 (1973).

44. 18 F. Cas. 506 (No. 10, 388) (C.C.D. Me. 1834).
45. Id. at 507. This definition given to "trade" by Justice Story was cited with approval

by Justice Sutherland in Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 436-
37 (1932).

46. 283 U.S. 643 (1931).
47. Id. at 653. The Court was construing Federal Trade Commision Act § 5, 15 U.S.C.

§ 45 (1970).
48. 110 F.2d 703 (D.C. Cir. 1940), afJ'd, 317 U.S. 519 (1943). The A.M.A. was charged
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In that case, the District of Columbia Circuit Court of Appeals held
that the practice of medicine is a "trade" within the meaning of the
statute. 9 The court noted that English common law recognized the
practice of medicine as a trade."0 Because the Sherman Act was
passed with English common law as a background," the court rea-
soned that "trade" as used in the Act includes the medical profes-
sion.5

1 On appeal, however, the Supreme Court failed to decide the
validity of the analysis adopted by the circuit court and held that
the occupation of the physicians was immaterial to the determina-
tion of the case. 3 Thus, the Supreme Court did not rule directly on
the distinction between a trade and a profession.

The meaning of "trade" was once again an issue in United
States v. National Association of Real Estate Boards.5 The appel-
lees contended that "trade" did not include the sale of services.55 In
deciding that the activities of realtors were encompassed by the
term, the Court gave no opinion on the applicability of the meaning

with conspiring to obstruct the sale of group health insurance and indicted for violation of
section 3 of the Sherman Act. Section 3 states:

Every contract, combination in form of trust or otherwise, or conspiracy, in re-
straint of trade or commerce in any Territory of the United States or of the District
of Columbia, or in restraint of trade or commerce between any such Territory and
another, or between any such Territory or Territories and any State or States or
the District of Columbia, or with foreign nations, .. .is hereby declared illegal

15 U.S.C. § 3 (1970).
49. United States v. American Medical Ass'n, 110 F.2d 703, 711 (D.C. Cir. 1940), aff'd,

317 U.S. 519 (1943).
50. Id. at 708.
51. Id. at 707.
52. Id. at 711. The A.M.A. was convicted for violating section 3 of the Sherman Act.

Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 434-35 (1932), indicates that
the phrase "restraint of trade or commerce" may have a broader meaning as it is used in
section 3 of the Sherman Act. Section 3 is an exercise by Congress of the plenary power to
legislate for the District of Columbia, conferred by Art. I, § 8, cl. 17 of the Constitution.
Section 1 rests solely upon the commerce clause of the Constitution. The words "trade" and
"commerce" may be synonymons as used in section 1. Atlantic Cleaners did not specifically
hold that there are two different meanings to the phrase "restraint of trade or commerce,"
one for section 1 and one for section 3. But cf. 497 F.2d 13 n.35 (1974), discussing Atlantic
Cleaners. "While that case was decided under section 3 of the Sherman Act and the allega-
tions in the instant case relate to section 1, we see no reason to assign a different meaning to
the word 'trade' as it appears in section 1." Id.

53. American Medical Ass'n v. United States, 317 U.S. 519, 528 (1943). The Court held
that the sale of group health insurance was commerce within the District of Columbia.
Therefore, activities by anyone which interfered with this sale were a restraint upon com-
merce in the District of Columbia.

54. 339 U.S. 485 (1950).
55. Id. at 489.
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of "trade" to the professions.5" The Court reasoned that the compet-
itive standards sought to be preserved by the Sherman Act are as
relevant to the brokerage business as to other commercial endeav-
ors.

57

Although the Sherman Act admittedly was not intended to
regulate the noncommercial aspects of professions, the commercial
aspects of even the "learned professions" may come within the
scope of the Act. 5 Marjorie Webster Junior College, Inc. v. Middle
States Association of Colleges & Secondardy [sic] Schools, Inc.5

1

made this distinction and exempted only the noncommercial activi-
ties of a college-Accrediting agency. 0 The court stated that activities
based upon commercial motives would be subject to the antitrust
prohibitions."

Although the promulgation of minimum fee schedules by the
legal profession might appear commercially motivated, proponents
of these schedules insist that there are noncommercial reasons for
their existence. One proponent suggests four primary purposes of
minimum fee schedules; (1) to assist inexperienced lawyers in as-
sessing fees, (2) to inform lawyers on how much to charge for a
standard service if they expect to realize a minimum livelihood, (3)
to inform the public of a minimum charge and safeguard against
over-charging, and (4) to establish guidelines for courts in determin-
ing the reasonableness of fees when they are in dispute.2 The third
purpose is emphasized by supporters of minimum fee schedules as
they contend that the overall effect of fee schedules is to establish

56. Id. at 491-92.
57. Id.
58. A. NEALE, THE ANTITRUST LAWS OF THE U.S.A. 9 (2d ed. 1970).
59. 432 F.2d 650 (D.C. Cii. 1970), cert. denied, 400 U.S. 965 (1970).
60. Id. at 654.
61. Id. 654-55. Other federal courts have also recognized the distinction between com-

mercial and noncommercial aspects of professions. In United States v. Utah Pharmaceutical
Ass'n, 201 F. Supp. 29 (D. Utah), aff'd per curiam, 371 U.S. 24 (1962), a fee schedule was
struck down as an instance of price-fixing. The court recognized that professional services
were included in the drug pricing schedule. However, the principle element in price determi-
nation0 was not professional, but, in fact, commercial. Northern California Pharmaceutical
Ass'n v. United States, 306 F.2d 379 (9th Cir. 1962), cert. denied, 371 U.S. 862 (1962),
presented a problem similar to Utah Pharmaceutical. The court found that the prescription
drug price schedule of the association was so grounded in the "entrepreneurial" aspects of
the profession that no professional exemption could be said to exist. In both cases, the court
examined the dual scope of price schedules, determined that commercial aspects predomi-
nated over professional aspects, and applied the antitrust law. Consequently, the price-fixing
constituted a per se violation.

62. Miller & Weil, Let's Improve, Not Kill, Fee Schedules, 58 A.B.A.J. 31 (1972),
[hereinafter cited as Miller & Weil].

1974]
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reasonable fees rather than to contribute to the charging of excessive
fees.1

3

Advocates of minimum fee schedules not only contend that
they advance the public interest by contributing to the reasonable-
ness of legal fees, but also have defended the schedules against
allegations that they violate the antitrust laws. It is argued that
promulgation of minimum fee schedules is not price-fixing because
the schedules are not mandatory and in fact, allow the charging of
lower or higher fees when the circumstances warrant such an adjust-
ment.64 Proponents further point to statistics which show that 48.3
percent of practicing attorneys do not rate fee schedules as being one
of the three methods most often used to set fees. 5 Therefore, be-
cause minimum fee schedules are not mandatory in nature and are
not widely used, supporters of the schedules argue that their imple-
mentation does not constitute a violation of the antitrust laws.

Those who oppose minimum fee schedules, on the other hand,
contend that they not only violate the antitrust laws, but also pro-
fessional ethical standards. These opponents contend that mini-
mum fee schedules are most often relied upon when there is no
reasonable justification for a large fee."6 They rely on statistics
which indicate that the schedules provide for unreasonable fees,
that differences in fees between geographic areas are not justified
by differing economic conditions, and that contrary to what they
purport, the schedules are not based on the time required to fulfill
the client's needs. 7 Therefore, opponents maintain that minimum
fee schedules fail to accomplish the ethical objectives advanced as
the justification for their existence.

In addition to the ethical problems created by minimum fee
schedules, critics of the schedules argue that they are a per se viola-
tion of the antitrust laws. They contend that fee schedules are a
means of price-fixing and eliminate or reduce competition." Even
though bar associations state that schedules are not mandatory, an

63. Goldfarb v. Virginia State Bar, 355 F. Supp. 491 (E.D. Va. 1973), aff'd in part, rev'd
in part, 497 F.2d 1 (4th Cir. 1974), cert. granted, 43 U.S.L.W. 3255 (U.S. Oct. 29, 1974) (No.
74-70).

64. See Miller & Weil, supra note 62, at 31.
65. Id,
66. Note, The Antitrust Division v. The Professions-"No Bidding" Clauses and Fee

Schedules, 48 NOTRE DAME LAWYER 966, 972 (1973).
67. Arnould & Courley, Fee Schedules Should Be Abolished, 57 A.B.A.J. 655 (1971),

[hereinafter cited as Arnould & Courley].
68. Id.

[Vol. 6:189
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attorney may be subject to disciplinary action for departure from
the schedules. The American Bar Association Committee on Ethics
and Professional Responsibility has addressed itself to this problem:

Mere failure to follow a minimum fee schedule, even when habit-
ual, cannot standing alone and absent evidence of misconduct,
afford a basis for disciplinary action.

Conversely, if a lawyer wantonly ignores the customary charges for
similar services in his community in fixing his own fees, then he is
failing to take into account one element which both Canon 12 and
DR 2-106(B) say should be considered."

Some who oppose fee schedules argue that the possibility of discipli-
nary action implicit in the above opinion makes suggested mini-
mum fee schedules mandatory in nature."

Even if minimum fee schedules are not mandatory, some oppo-
nents, such as the Antitrust Division of the Justice Department,
nevertheless maintain that establishing fee schedules constitutes
price-fixing.7 One high-ranking official in the Antitrust Division has
consistently stated that it is his opinion that minimum fee sched-
ules violate the antitrust laws.72 His conclusion is that fee schedules

69. A.B.A. STANDING COMM. ON ETHICS AND PROFESSIONAL RESPONSIBILITY, FORMAL

OPINION, No. 323 (1970).
70. Note, The Antitrust Division v. The Professions- "No Bidding" Clauses and Fee

Schedules, 48 NOTRE DAME LAWYER 966, 972 (1973).
71. This conclusion is based upon the holding of Uhited States v. National Ass'n of Real

Estate Bds., 339 U.S. 485 (1950). The Court stated, "[a]n agreement, shown either by
adherence to a price schedule or by proof of consensual action fixing the uniform or minimum
price, is itself illegal under the Sherman Act . I..." Id. at 489. The fact that attorneys may
be subject to disciplinary sanctions for failure to follow minimum fee schedules is as coercive
as the activity proscribed by the Court in National Ass'n of Real Estate Bds. Note, The
Antitrust Division u. The Professions- "No Bidding" Clauses and Fee Schedules, 48 NOTRE
DAME LAWYER 966, 972 (1973).

72. Bruce B. Wilson, Deputy Assistant Attorney General, Antitrust Division, has testi-
fied before Senate subcommittees on various occasions. On Sept. 20, 1973, Wilson stated,
"... it is the position of the Department that lawyers' minimum fee schedules amount to
antitrust violations and, further, that this conduct is not exempted under the antitrust laws
of the United States." Hearings on Legal Fees Before the Subcomm. on Representation of
Citizens Interests of the Senate Comm. on the Judiciary, 93rd Cong., 1st Sess. D 1051 (1973).
[hereinafter cited as 1973 Hearings]. Wilson reaffirmed his position when he again testified
before the Senate on May 14, 1974, 6 days after the Goldfarb decision. "We continue to
believe, as we have stated for the last five years, that associations of lawyers, as well as other
professional groups, such as architects, engineers, and accountants, are fully subject to the
strictures of the antitrust law. We believe that there is no exemption from antitrust laws for
professional associations, and that includes lawyers." Opinion and Comment, Fee Schedules
and the Antitrust Laws, 60 A.B.A.J. 838, 839 (1974).
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"conflict with the goals of the Sherman Act by enhancing prices and
limiting individual competitive freedom." 3 The Antitrust Division
has attacked the pricing schemes established by real estate boards, 4

certified public accountants," architects," and civil engineers." In
the wake of these actions, the American Bar Association has recom-
mended that those state and local bar associations which have not
already withdrawn or cancelled their minimum fee schedules give
consideration to doing so. 7" Many state bar associations, such as
those in Florida, Michigan, and Massachusetts, have announced
withdrawal of their fee schedules." These withdrawals may well
have been prompted by the interest in professional organizations
expressed by the Antitrust Division.

Despite the opinion of the Antitrust Division concerning the
applicability of the antitrust laws to professional groups, the trend
toward cancellation of minimum fee schedules may not continue if
the Supreme Court adopts the rationale of Goldfarb. If the Court
holds that the Sherman Act is inapplicable to professions, bar asso-
ciations may well feel no motivation to consider the withdrawal of
their schedules. The correctness of the Goldfarb decision, however,
is subject to question.

The implied "learned profession" exemption announced by the
Fourth Circuit in Goldfarb is based on very unsubstantial authority.
The court made a distinction between "trade" and "profession" for
purposes of application of section 1 of the Sherman Act. As the
dissent correctly points out, the only authority for this distinction
is mere dicta from three Supreme Court cases. 0 The applicability
of section 1 to professions was not even an issue in two of these
cases' In the other case, the Supreme Court held that the Sherman
Act is inapplicable to activity unrelated to production.A2 Although

73. 1973 Hearings, supra note 72.
74. United States v. National Ass'n of Real Estate Bds., 339 U.S. 485 (1950).
75. United States v. American Institute of Certified Pub. Accountants, Inc., Civil No.

1091-72 (D.D.C. 1972), 1972 Trade Cas. 74,007.
76. United States v. American Institute of Architects, Civil No. 992-72 (D.D.C. 1972),

1972 Trade Cas. 73,981.
77. United States v. American Soc'y of Civil Eng'rs, Civil No. 72-1776 (S.D.N.Y. 1972),

1972 Trade Cas. 73,950.
78. Opinion and Comment, Fee Schedules and the Antitrust Laws, 60 A.B.A.J. 838, 839

(1974).
79. 1973 Hearings, supra note 72.
80. See note 20 supra and accompanying text.
81. See notes 47 and 52 supra and accompanying text.
82. Federal Baseball Club, Inc. v. National League of Professional Baseball Clubs, 259

U.S. 200 (1922).
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that case has not been expressly overruled, its rationale has been
repudiated by subsequent cases in which the Court has applied the
Sherman Act to personal services. 3

In addition to this dicta from earlier cases concerning the mean-
ing of "trade" and "profession," the Fourth Circuit relied upon the
Supreme Court's failure, in National Association of Real Estate
Boards,4 to extend the meaning of "trade" to the professions. Be-
cause the validity of the distinction between "trade" and "profes-
sion" was not raised by the realtors in that case, it was not necessary
for the Court to render an opinion on the distinction. This silence
does not support any inference that the Court intended "trade" to
be construed in a narrow sense. In fact the Court implied that such
a construction would be inconsistent with the established policy of
broadly construing the antitrust laws. 5

In stating this preference for broad construction of the Sherman
Act in National Association of Real Estate Boards, the Court was
careful to note that no policy reasons for a narrow construction had
been presented.86 The Goldfarb opinion did advance various under-
lying considerations for construing "trade" narrowly so as to exclude
the legal profession. The court noted that the sanctions of the anti-
trust laws contravene many of the already existing legal and ethical
restrictions imposed upon attorneys." Therefore, the court con-
cluded that the legal profession should not be unduly burdened by
the imposition of these additional sanctions.8 These considerations,
however, are not entirely persuasive. The legal profession should not
be exempted from application of the Sherman Act simply because
it maintains its own independent set of ethical standards. Other
professional groups which maintain codes of ethics have nonetheless
been held subject to the sanctions of the Sherman Act. 8 There
appears to be no valid reason for treating the legal profession any
differently. Reluctance to impose an additional burden on a self-
regulated group seems to be a dubious justification for exempting
the group from the scope of the antitrust laws.

83. United States v. National Ass'n of Real Estate Bds., 339 U.S. 485 (1950). Conse-
quently, the Court has consistently applied the Sherman Act to professional sports. See note
20 supra and accompanying text.

84. Id. at 491-92.
85. Id.
86. Id.
87. 497 F.2d at 14.
88. Id.
89. United States v. National Ass'n of Real Estate Bds., 339 U.S. 485 (1950).
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This reluctance by the Fourth Circuit raises the possibility of
a serious credibility problem for the legal profession. It would not
be unreasonable for the public to attribute the court's reluctance to
include lawyers within the prohibitions of the antitrust laws to the
judiciary's membership in the very profession under scrutiny.
Goldfarb seems to indicate that those who have received legal train-
ing and have been entrusted with the responsibility of interpreting
the law can do so in an inconsistent and apparently self-serving
manner. This potential loss of public respect for the judiciary and
the legal profession may be the most disturbing aspect of the
Goldfarb opinion.

Although the Fourth Circuit's disposition of Goldfarb repre-
sents an unfortunate decision from the standpoint of the legal pro-
fession's responsibility to the public it serves, the Supreme Court
will have the opportunity to restore public trust in the judiciary
when it renders an opinion on the case. Rather than adopt the
Fourth Circuit's "learned profession" exemption, the Court hope-
fully will employ the rationale of Marjorie Webster Junior College
and distinguish the commercial aspects of fee schedules from the
noncommercial aspects. If the commercial aspects are found to pre-
dominate, the Sherman Act should be applied. Consequently, the
Court could hold that promulgation of minimum fee schedules con-
stitutes price-fixing and is, therefore, a per se violation of the anti-
trust laws.

Notwithstanding that the status of minimum fee schedules will
be determined by the Court in its forthcoming opinion, responsible
action by bar associations should have abrogated the need for such
a ruling. If the profession's desire to serve the public is indeed a
sincere desire, minimum fee schedules should have been abolished
without pressure from the Antitrust Division and law suits as in
Goldfarb. Rather than take such responsible action, bar associations
promulgated fee schedules in the belief that attorneys are immune
from the sanctions of the antitrust laws. The Supreme Court should
dispell this myth and, in the best interest of the legal profession and
the public it purports to serve, declare minimum fee schedules vio-
lative of the Sherman Act.

Michael Petty
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