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former Board procedures. It should have held that section 10(k)
simply authorizes the Board to assign one of its members to conduct
the tentative adjudication. If a second proceeding under section
10(b) becomes necessary because a losing party believes that the
tentative decision rendered in the section 10(k) hearing is wrong, the
Board would be in a position to conduct the section 10(b) proceeding
without the participation of the member who conducted the original
proceeding. A similar solution is frequently utilized by human rela-
tions commissions when they assign a commission member to con-
duct proceedings seeking through the member's mediation to settle
a dispute over alleged discrimination.36 Under this interpretation no
essential aspect of the original purpose of section 10(k) would be
undercut and that immutable principle of American judicial justice
that requires an impartial tribunal which has not prejudged the
specific issues of law and fact presented for its resolution would have
been honored. By this interpretation the Supreme Court would have
avoided the establishment of a double standard, one for the federal
courts and another for the administrative agencies, with respect to
the requirement of impartiality in adjudicative decisionmaking.

Survey

The cases discussed in this article concern actions by adminis-
trative agencies. These administrative decisions are based on a wide
variety of federal statutes and rules and regulations promulgated by
governmental agencies. In the following cases the Fifth Circuit con-
sidered the interpretation and application of these statutes and reg-
ulations in a number of areas, ranging from the granting of Social
Security benefits to procurement procedures with respect to defense
contracts. In addition to the interpretation of these statutes and
regulations, an equally important issue in the field of administrative
law is whether the administrative decision should be reviewed by
the courts or should be left to the discretion of the agency. Thus,
several cases in this survey explore the extent of judicial authority
to review agency decisions as it has been treated under the authoriz-
ing statutes themselves and under the Administrative Procedure
Act.

36. J. WITHERSPOON, ADMINISTRATIVE IMPLEMENTATION OF CIVIL RIGHTS 330, 369 (1968),
discussing Section 712(a) of the Alpha Model State Civil-Rights Act.
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I. TREASURY DEPARTMENT

The Trading with the Enemy Act' gives the President broad
powers to regulate transactions involving foreign nationals during a
period of war or national emergency.' For purposes of this Act, the
United States has been in a state of national emergency since 1933. :1
Under this Act the Treasury Department has been delegated the
authority to regulate assets located in the United States which are
owned by Cuban nationals.4 Under the Cuban Assets Control Regu-
lations,5 a license from the Treasury Department is required for any
transaction involving assets which have been frozen or blocked by
the Department because they are owned by the Cuban government
or by Cuban nationals.'

In Real v. Simon7 Judge Ainsworth, writing for the Fifth Cir-
cuit, considered the applicability of the Cuban Assets Control Regu-
lations to the estate of a Cuban national. Decedent and his wife had
resided in Cuba. Their community property included a security
account in the United States which had been frozen by the Treasury
Department. After decedent's death, his widow moved to the United
States. Consequently her half of the security account was un-
blocked. The Cuban Assets Control Regulations, however, provide
that a decedent's estate will be blocked if any Cuban national has
an interest in it.' The regulations further provide that "[a] person

1. 50 U.S.C. App. §§ 1 et seq. (1970).
2. Id. § 5(b). This section of the Act provides:

(b)(1) During the time of war or during any other period of national emer-
gency declared by the President, the President may, through any agency that he
may designate, or otherwise, and under such rules and regulations as he may pre-
scribe, by means of instructions, licenses, or otherwise-

(B) investigate, regulate, direct and compel, nullify, void, prevent
or prohibit, any acquisition, holding, withholding, use transfer, with-
drawal, transportation, importation or exportation of, or dealing in, or
exercising any right, power, or privilege with respect to, or transactions
involving, any property in which any foreign country or a national thereof
has any interest,

by any person, or with respect to any property, subject to the jurisdiction of the
United States. ...
3. See explanatory notes following 12 U.S.C. § 95a (1970), setting out in full Exec. Order

No. 6260 (1933) and the amendments thereto.
4. Sardino v. Federal Reserve Bank, 361 F.2d 106, 109 (2d Cir.), cert. denied, 385 U.S.

898 (1966).
5. 31 C.F.R. Pt. 515 (1975).
6. Id. § 515.201.
7. 510 F.2d 557 (5th Cir. Mar. 1975).
8. 31 C.F.R. § 515.327 (1974).
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shall be deemed to have an interest in a decedent's estate if he..
was the decedent. . -." On the basis of this regulation the Treas-
ury Department refused to unblock the decedent's half of the secu-
rity account. The decedent's heirs, all United States residents,"
therefore brought suit to have the decedent's half of the account
unblocked. The district court found that the account did not have
to be unblocked and entered judgment for the government.

The Fifth Circuit examined the purposes of the regulations to
determine if they should apply in this situation. These purposes, as
stated by the government, are: (1) to deny Cuba or its nationals
currency for use against the United States, (2) to make available
blocked funds for negotiations with the Cuban government, and (3)
to retain these funds for compensation of United States citizens
whose property was seized by Cuba."

The first purpose did not apply in this case because there was
no evidence that the heirs intended to use the funds against the
United States. The second purpose was inapplicable because the
Cuban government had no claim to the funds. 2 The third purpose,
that of retaining assets for use by Americans, had been found per-
suasive in other cases. 13 The court, however, distinguished those
cases on the ground that they did not involve assets claimed solely
by American residents. Upon examination of the legislative history
on the question, the Fifth Circuit found that Congress did not in-
tend "to use the property of one group of Americans to provide
compensation to another group."' 4

The Fifth Circuit, therefore, found that the government's claim
that the decedent retained an interest in his estate was not in har-

9. Id.
10. On August 18, 1971, the County Court of Dade County, Florida, found that dece-

dent's two granddaughters and one daughter, who were naturalized United States citizens,
and his widow, who was a United States resident, were his sole heirs.

11. 510 F.2d at 563.
12. Id.
13. Propper v. Clark, 337 U.S. 472, 483-84 (1949); Cheng Yih-Chun v. Federal Reserve

Bank, 442 F.2d 460, 465 (2d Cir. 1971); Nielsen v. Secretary of Treasury, 424 F.2d 833, 840
(D.C. Cir. 1970); Sardino v. Federal Reserve Bank, 361 F.2d 106, 112 (2d Cir. 1966).

14. 510 F.2d at 563. In 1965, the Senate Foreign Relations Committee was considering
the problem of blocked assets which were owned by Americans. The Committee stated its
view that "if the assets are wholly or substantially owned by citizens and residents of the
United States they should be unblocked." S. REP. No. 701, 89th Cong., 1st Sess. 5, (1965),
reprinted in 2 US. Code Cong. & Ad. News 3585 (1965). Similarly, the House recommended
that the Treasury Department re-examine each case to determine if assets owned by United
States nationals should be unblocked. H.R. REP. No. 706, 89th Cong., 1st Sess. 7 (1965).
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mony with the congressional aim and the policies behind the Trad-
ing with the Enemy Act. Judge Ainsworth stated that "It]he con-
cept that a dead person is a 'foreign national' in possession of prop-
erty within the meaning of the Trading with the Enemy Act does
not have the support of logic."' 5 The Fifth Circuit accordingly held
that the government's refusal to unblock the security account on the
theory that the decedent retained an interest in his estate was arbi-
trary and unauthorized.' 6 Furthermore, because the Treasury
Department's authority to promulgate the Cuban Assets Control
Regulations is derived from the Trading with the Enemy Act," the
Department is not empowered to prescribe rules and regulations
that are inconsistent with the policy of the Act. Thus, the Secretary
of the Treasury exceeded his authority under the statute when he
refused to unblock the decedent's half of the security account.

II. DEPARTMENT OF HEALTH, EDUCATION AND WELFARE

A. Social Security Administration

Section 405(g)' 8 of the Social Security Act provides that deci-
sions of the Secretary of Health, Education and Welfare made after
a hearing are subject to judicial review if the aggrieved party com-
mences his action within 60 days of the decision. Section 405(b)'" of
the Act provides that a hearing must be granted when a timely
request is made by an applicant who has suffered an adverse ex
parte determination; this is the only situation in which the Social
Security Act requires a hearing. The courts have held that the sec-
tion 405(g) authority to review applies only to decisions rendered
after a mandatory hearing under section 405(b), and does not extend
to decisions that could have been rendered without a hearing."0

Thus, there is no authority within the Act itself for judicial review
of decisions rendered without a hearing.

In Ortego v. Weinberger" the Fifth Circuit considered the ques-
tion of whether the courts have the authority to review decisions
made under the Social Security Act which do not meet the prior

15. 510 F.2d at 564.
16. Id.
17. See note 4 supra and accompanying text.
18. 42 U.S.C. § 405(g) (1970).
19. Id. § 405(b).
20. Cappadora v. Celebrezze, 356 F.2d 1, 4 (2d Cir. 1966).
21. 516 F.2d 1005 (5th Cir. Aug. 1975).

19761



TEXAS TECH LAW REVIEW

hearing requirement of section 405(g). Ortego was injured in an
automobile accident in 1961. He applied unsuccessfully for disabil-
ity benefits in 1963, 1967, and 1971. It was not until his fourth
application, in 1972, that he requested a hearing and presented
evidence of his injury.

The Administrative Law Judge found that Ortego had been
disabled since 1961. Pursuant to a Social Security Administration
regulation which allows reopening of applications for up to 4 years
if good cause is shown,22 the Administrative Law Judge held that
Ortego was entitled to receive Social Security benefits under his
1971 and 1972 applications, but not under the earlier applications.
The Secretary of Health, Education and Welfare affirmed. Ortego
brought suit in the district court for review of the Secretary's deci-
sion. The district court found that Ortego was entitled to receive
benefits retroactively beginning 1 year prior to his 1963 application.
The district court judge based his decision on yet another Social
Security Administration regulation that allows the reopening of
applications at any time if there was error "on the face of the evi-
dence.

2 3

Judge Gewin, writing for the Fifth Circuit, joined the majority
of circuits that have decided this question24 in holding that the
Secretary's decision not to reopen an application for benefits is re-
viewable. The court found its authority to review in the Administra-
tive Procedure Act (APA).25 This statute authorizes reviewing courts
to set aside administrative decisions that are found to be "arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance
with law."26 The courts are given this authority except in cases
where "(1) statutes preclude judicial review; or (2) agency action is
committed to agency discretion by law."27

With regard to the first exception, the court adopted the view
that judicial review will not be precluded unless the statute on
which the administrative action was based demonstrates "clear and

22. 20 C.F.R. § 404.957(b) (1975).
23. Id. § 404.957(c)(8).
24. Ruiz-Olan v. Secretary of HEW, 511 F.2d 1056 (lst Cir. 1975); Davis v. Richardson,

460 F.2d 772 (3d Cir. 1972); Maddox v. Richardson, 464 F.2d 617 (6th Cir. 1972); Cappadora
v. Celebrezze, 356 F.2d 1 (2d Cir. 1966). To date, only the Ninth Circuit, in Stuckey v.
Weinberger, 488 F.2d 904 (9th Cir. 1973), has found the Secretary's decision unreviewable.

25. 5 U.S.C. §§ 701 et seq. (1970).
26. Id. § 706(2)(A).
27. Id. § 701(a).
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convincing evidence of an intent to preclude judicial review. "28

The court found no such evidence in the Social Security Act. Fur-
thermore, because there is no provision in the Social Security Act
for judicial review in cases of this kind,29 Judge Gewin found no
statutory preclusion of the use of the APA to confer authority to
review. The court also found that the second exception was inapplic-
able in this situation. Therefore, the Fifth Circuit adopted the ma-
jority view that the APA provides sufficient authority to subject the
Secretary's refusal to reopen applications to judicial scrutiny for
abuse of discretion.30

B. Medicare

The Medicare system3' is divided into three parts. Part A32 pro-
vides eligible beneficiaries 3 with insurance for essential hospital
and post-hospital services. 4 Payments are made by the government
directly to the hospital that provided the services. Part B3

1 allows
eligible beneficiaries3" to enroll for insurance covering supplemen-
tary medical services. Under this part, the beneficiary may either
pay for the medical services and be reimbursed for 80 percent of the
cost 37 or assign the right to reimbursement to the provider of the
services .3 Both parts only cover services that are medically neces-
sary.' Under both parts, two questions must be answered in order
to determine whether payment is proper. The first involves a deter-
mination of whether or not the services provided are covered by the
Medicare Act. The second question involves a determination of
whether the cost of the services is reasonable.

Part C'" of the Act consists of general provisions which are
applicable to both Parts A and B. Section 1395gg of Part C author-

28. See 516 F.2d at 1009 and cases cited therein.
29. See note 20 supra and accompanying text.
30. 516 F.2d at 1015. Although the Fifth Circuit found that the courts have the author-

ity to review the Secretary's decision, it held that there had been no abuse of discretion in
this case. Id. at 1017.

31. 42 U.S.C. § 1395-1395pp (1970).
32. Id. § 1395c-1395i-2.
33. Id. § 1395c.
34. Id. § 1395d.
35. Id. § 1395j-1395w.
36. Id. § 1395o.
37. Id. § 1395u(b)(3)(B)(i).
38. Id. § 1395u(b)(3)(B)(ii).
39. Id. § 1395y(a)(1).
40. Id. §3 1395x-1395pp.
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izes the Department of Health, Education and Welfare (HEW) to
recoup overpayments from beneficiaries, but only when they cannot
first be recouped from the provider." The recoupment provision,
however, does not specify whether it is applicable to erroneous-cov-
erage determinations, erroneous cost determinations, or both. In
two companion cases, Mount Sinai Hospital v. Weinberger" and
Szekely v. Florida Medical Association,' the Fifth Circuit consid-
ered the issue of whether HEW could recoup from providers for
overpayments due to erroneous coverage determinations.

Mount Sinai involved possible overpayments to a hospital
under Part A. HEW put into effect a partial freeze on future Medi-
care payments to the hospital to offset the amount allegedly paid
for unnecessary services. The hospital sought an injunction, chal-
lenging the Department's right to recoup from a provider under Part
A of the Medicare Act. The Fifth Circuit held that the joint liability
provided by section 1395gg is applicable only to recoupment based
on erroneous coverage determinations.

Judge Godbold reasoned that the recoupment provision would
be meaningless if it did not apply to either erroneous cost determi-
nations, erroneous coverage determinations, or both. Because sec-
tion 1395gg provides a possibility of recoupment from the benefici-
ary, it can apply only in situations in which the beneficiary could
be held liable. Because the beneficiary plays no part in determining
the cost of medical services, the Department could not recoup from
the beneficiary if the cost is unreasonably high. Therefore, Judge
Godbold found that section 1395gg cannot apply to erroneous cost
determinations." On the other hand, when a beneficiary receives
medical services which are not covered by the Medicare Act, the
beneficiary must pay the provider. Because the beneficiary is ini-
tially liable for the cost of such services, if HEW mistakenly pays
for these services, the beneficiary could justifiably be held accounta-
ble for the overpayment. Thus, section 1395gg could apply to erro-
neous coverage determinations. Because this section must apply to
at least one of these two types of determinations, and because it
cannot apply to cost determinations, Judge Godbold concluded that
section 1395gg must apply to erroneous coverage determinations.4 5

41. Id. § 1395gg(b)(1)(A).
42. 517 F.2d 329 (5th Cir. Aug. 1975).
43. 517 F.2d 345 (5th Cir. Aug. 1975).
44. 517 F.2d at 340.
45. Id. at 341.
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Although section 1395gg requires the Department to attempt to
recoup from the provider before it can be reimbursed by the benefi-
ciary, the statute does not specifically authorize recoupment from
providers. The court found, however, that section 1395gg would be
meaningless if the Department could not recoup from the provider.
Therefore, a common law right to recoup from the provider can be
implied from the language of section 1395gg. Judge Godbold further
found that Congress did not intend to abrogate this common law
right of recoupment with the passage of the Medicare Act." Thus,
the court held that, under Part A, the Department has a common
law right to recoup from providers for overpayments due to erro-
neous coverage determinations.

In Szekely 7 the Fifth Circuit considered the applicability of the
recoupment provision to Part B overpayments which were made to
the provider as the assignee of the beneficiary. HEW determined
that 25 percent of the payments made to the provider were unneces-
sary and put a freeze on future payments to recoup the amount
overpaid. Judge Godbold, again writing for the Fifth Circuit, found
that the same reasoning employed in Mount Sinai was applicable
in this case and, consequently, held that section 1395gg recoupment
applies only to coverage determinations under Part B.

The court found even stronger support for the right of recoup-
ment for erroneous coverage determinations under Part B for two
reasons. First, because the provider of Part B services has a claim
against the government only as the assignee of the beneficiary,48 his
rights cannot exceed those of his assignor. 9 Therefore, because the
beneficiary is not entitled to payment for services which are not
covered by the Act, neither is the provider as his assignee. Second,
Part B requires the physician to certify that the services performed
are medically necessary. 0 Thus, the doctor has adequate notice that
the assignment of a right to reimbursement is of value only if the
services rendered were necessary.51

The court found further support for its decisions in these cases
in the 1972 amendment to section 1395gg which prohibits providers
from recovering from beneficiaries for services found to be unneces-

46. Id. at 338.
47. 517 F.2d 345 (5th Cir. Aug. 1975).
48. 42 U.S.C. § 1395u(b)(3)(B)(ii) (1970).
49. 517 F.2d at 348.
50. 42 U.S.C. § 1395n(a)(2)(B) (1970).
51. 517 F.2d at 348.
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sary more than 3 years after they were performed) 2 This provision
was found to be meaningless if the Department could not recoup
from providers for payments made for unnecessary services 3 There-
fore, in Mount Sinai and Szekely the Fifth Circuit held that the
government has a right to recoup overpayments based on erroneous
coverage determinations under both Part A and Part B of the Medi-
care Act. 4

III. MILITARY

A. The Armed Forces

The reenlistment provision of 10 U.S.C. § 3258" provides that
"any former enlisted member of the Regular Army who has served
on active duty as a Reserve officer . . . is entitled to be reenlisted
in the Regular Army in the enlisted grade that he held before his
service as an officer."5 In Frazier v. Callaway 5 7 the Fifth Circuit
examined the policy behind section 3258. No other cases have in-
volved the construction of this section.

Frazier was in the Regular Army before he attended college. In
college, he was in the Reserve Officers Training Corps and became
a Reserve officer when he graduated. After his release as a Reserve
officer, Frazier attempted to reenlist in the Regular Army at his
former grade. The Army Grade Determination Board found that he
did not have a right to do so. The district court, however, issued an
order of mandamus directing the Secretary of the Army to allow
Frazier to reenlist.

On appeal, the Secretary of the Army contended that section
3258 does not apply to everyone who has been an enlisted man in

52. 42 U.S.C. § 1395cc(a)(1)(B) (1970).
53. 517 F.2d at 349.
54. This year the Fifth Circuit also decided Parks v. Harden, 504 F.2d 861 (5th Cir. Dec.

1974), vacated, 43 U.S.L.W. 3571 (U.S. Apr. 22, 1975). For a discussion of the issues involved
in that case, see Note, Administrative Law: "Dependent Child" Under 42 U.S.C. § 606(a)
Does Not Include the Unborn: No Presumption of Eligibility for AFDC Benefits Attaches if
the Statute is Ambiguous, 7 TEX. TECH L. REV. 275 (1976).

55. 10 U.S.C. § 3258 (1970).
56. Id. This section provides:

Any former enlisted member of the Regular Army who has served on active
duty as a Reserve officer of the Army, or who was discharged as an enlisted member
to accept a temporary appointment as an officer of the Army, is entitled to be
reenlisted in the Regular Army in the enlisted grade that he held before his service
as an officer, without loss of seniority or credit for service. . ..

57. 504 F.2d 960 (5th Cir. Nov. 1974).
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the Regular Army, but only to those who were enlisted men immedi-
ately before becoming Reserve officers. Judge Wisdom, writing for
the Fifth Circuit, accepted the Army's interpretation after examin-
ing the legislative history of the section. The predecessor of this
section"0 was enacted in 1918 when the Army needed experienced
officers to serve during the war. 9 Noncommissioned officers who
had worked a number of years to attain their status refused to
accept temporary promotion for the duration of the war because
they feared loss of the position they had attained as enlisted men."
The statute applied only to those who were discharged from the
Regular Army for the purpose of accepting Reserve commissions and
was designed to enable enlisted men to serve as Reserve officers
during the war without losing their prior status when the war
ended." Because the sole purpose of the Act was to obtain experi-
enced officers from those who were then enlisted men, Judge Wis-
dom found that the proper construction of section 3258 includes the
immediacy requirement advocated by the Army.

The court found further support for this interpretation of sec-
tion 3258 in the language of the statute itself. Section 3258 entitled
an enlisted man to reenlist at "the enlisted grade" he formerly
held. 2 Because an enlisted man would have held several grades,
Judge Wisdom reasoned that Congress must have intended to refer
to a particular time in using the phrase "the enlisted grade."" The
Fifth Circuit found this interpretation to be consistent with the
immediacy requirement advocated by the Army. Because Frazier
had not been an enlisted man in the Regular Army immediately
before his active duty as a Reserve officer, he therefore had no right
to reenlist at his former grade under section 3258.

B. Government Contracts

Hayes International Corp. v. McLucas"4 involved a challenge of
the award of an Air Force repair and modification contract. Hayes
was an unsuccessful competitor for the repair and modification con-

58. Act of Mar. 30, 1918, ch. 37, § 631, 40 Stat. 501.
59. 504 F.2d at 962.
60. S. REP. No. 320, 65th Cong., 2d Sess. 1 (1917).
61. 504 F.2d at 963.
62. 10 U.S.C. § 3258 (1970).
63. 504 F.2d at 964.
64. 509 F.2d 247 (5th Cir. Mar. 1975), cert. denied, 44 U.S.L.W. 3204 (U.S. Oct. 7,

1975).
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tract for an Air Force fleet. Boeing, the company that got the bid,
already had the sustaining engineering contract for this fleet. Under
the sustaining engineering contract, Boeing was in charge of recom-
mending modifications to be made to the aircraft. Hayes contended
that a violation of the Defense Department regulations on organiza-
tional conflict of interest had occurred because Boeing, as sustain-
ing engineer, would recommend modifications which it would subse-
quently perform under the repair and modification contract. Hayes
also charged that Boeing had an unfair competitive position because
it had access to data not available to other bidders. Two of the issues
faced by Judge Tuttle, who wrote for the court, were whether the
unsuccessful competitor had standing to challenge the award of the
government contract and whether the Fifth Circuit had authority to
review the award at all.

1. Standing

The Secretary of the Air Force advocated use of the legal inter-
est test for standing. Under that test, a party lacks standing to
allege a violation of a statute or regulation unless he is within the
group which that statute or regulation is designed to protect. The
repair and modification contract in this case was awarded under
section 2304(a)(10) of the Armed Services Procurement Act."' Re-
strictions on the Air Force Secretary's discretion in awarding con-
tracts under this Act are designed to protect the public rather than
unsuccessful bidders. 6 Thus, under the legal interest test, an unsuc-
cessful competitor lacks standing to challenge the award of a gov-
ernment contract. 67

The Fifth Circuit, however, noted that the legal interest test is
generally being abandoned in favor of a zone of interests test."
According to this test, if there is no statutory authorization for
judicial review of the administrative decision, plaintiff must show
that he has a "personal stake in the outcome." 9 The Fifth Circuit
adopted the test for standing it had applied in Allen M. Campbell
Co. General Contractors v. Lloyd Wood Construction Co. There,
the court held that plaintiff would have standing if he alleged that

65. 10 U.S.C. § 2304(a)(10) (1970).
66. See 509 F.2d at 254 and cases cited therein.
67. See id. and cases cited therein.
68. 509 F.2d at 254-55.
69. Baker v. Carr, 369 U.S. 186, 204 (1962).
70. 446 F.2d 261 (5th Cir. 1971).
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"the challenged action has caused him injury in fact, economic or
otherwise," and if he further alleged that "the interest sought to be
protected by the complainant is arguably within the zone of inter-
ests to be protected or regulated by the statute or constitutional
guarantee in question." 7

,

The injury in fact requirement was met in this case because
appellant suffered an economic injury by losing the bid. 72 With re-
spect to the zone of interests requirement, Judge Tuttle reasoned
that although the unsuccessful bidder did not have a legal right in
this case, 73 he might still have been within the zone of interests
protected.7 ' The Defense Department regulations indicate that one
of the purposes of the rules on organizational conflict of interest is
to avoid giving one competitor an unfair advantage. 7

1 The Fifth
Circuit found that this purpose indicated a desire to protect the
interest of the competitors. The interest of unsuccessful bidders,
therefore, was within the zone of interests protected by the procure-
ment regulations .7 Thus, the Fifth Circuit held that an unsuccessful
competitor for a government contract has standing to challenge the
award.

2. Reviewability

Although the Fifth Circuit recognized the dangers involved in
judicial interference in Defense Department procurement decisions,
the court decided to follow the numerous District of Columbia Cir-
cuit cases that have allowed such judicial review. 77 Judge Tuttle
found authority to review in the APA" which, as previously men-
tioned, states that administrative decisions will be subject to judi-
cial review unless "(1) statutes preclude judicial review; or (2)
agency action is committed to agency discretion by law."'7

9 The
absence of express authorization in the Defense Department's regu-
lations"" was held to be insufficient to overcome the presumption of

71. Id. at 264 n.5, citing Association of Data Processing Serv. Organizations, Inc. v.
Camp, 397 U.S. 150, 152-53 (1970).

72. 509 F.2d at 255.
73. See note 67 supra and accompanying text.
74. 509 F.2d at 256.
75. 32 C.F.R. § 1.113-2 (1974).
76. 509 F.2d at 256
77. See 509 F.2d at 257 and cases cited therein.
78. 5 U.S.C. §§ 701 et seq. (1970).
79. Id. § 701(a).
80. 32 C.F.R. § 1.113-2 (1974).

19761



TEXAS TECH LAW REVIEW

reviewability of administrative decisions." The court also found
that this was not a situation in which the judiciary should defer to
Defense Department expertise. The issue in this case was the proper
interpretation of the regulations on organizational conflict of inter-
est, and Judge Tuttle found that the courts are as capable of con-
struction of the regulations as the Department.2 The Fifth Circuit
accordingly held that the courts have the authority to review pro-
curement decisions.8 3

IV. DEPARTMENT OF AGRICULTURE: FOOD AND NUTRITION SERVICE

Section 2022 of the Food Stamp Act of 19644 provides a right
of judicial review for grocers disqualified from participation in the
Food Stamp Program. This section requires that the grocer file a
complaint in the district court to have the Department of Agricul-
ture's decision set aside. The procedure for review prescribed by the
statute is a trial de novo.

In Redmond v. United States85 Judge Roney, writing for the
Fifth Circuit, examined the nature of the trial de novo and consid-
ered the question of who has the burden of proof on the issue of
disqualification. Redmond was a grocer who was disqualified from
participation in the Food Stamp Program for permitting food
stamps to be used to pay for credit sales" and ineligible items. 7 He
brought suit in the district court for review of the Department of
Agriculture's decision. The district court held that the grocer had
the burden of proof in the trial de novo. After trial, his complaint
was dismissed.

The Fifth Circuit interpreted the standard for review under

81. 509 F.2d at 259.
82. Id., citing with approval East Oakland-Fruitvale Planning Council v. Rumsfeld, 471

F.2d 524, 529 (9th Cir. 1972).
83. Although the court held that the plaintiff had standing to challenge the award of

the contract and that the court had authority to review the procurement decision, Judge
Tuttle found that there is a strong public interest against disrupting procurement decisions
and, accordingly, placed a heavy burden on the plaintiff in such cases. 509 F.2d at 258. In
this case, the court held that the agency's interpretation of its regulations was permissible
and should not be disturbed. Id. at 262-63.

84. 7 U.S.C. § 2022 (1970).
85. 507 F.2d 1007 (5th Cir. Feb. 1975).
86. Food Stamp Regulations provide that a firm participating in the program cannot

accept food stamp coupons for "foods sold or delivered by such firm prior to the time at which
the coupons are tendered in payment for eligible foods." 7 C.F.R. § 272.2(g) (1975).

87. " 'Eligible food' means any food or food product for human consumption except
alcoholic beverages and tobacco .. " 7 C.F.R. § 270.2(s) (1975).
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section 2022 by comparing it to the corresponding standard in the
APA. 8 Under the APA, agency decisions are reviewed under the
substantial evidence test. 9 The reviewing court is bound by agency
findings if they are supported by substantial evidence, and the par-
ties are bound by the evidence in the administrative record. Judge
Roney found that by rejecting the substantial evidence test and
providing instead for a trial de novo in food stamp cases, Congress
intended to modify the APA standard only to the extent of not
binding the court by the administrative record.9"

On the question of which party has the burden of proof on the
issue of disqualification, Judge Roney reasoned that because the
grocer files the complaint, he is the plaintiff in the suit and must,
therefore, bear the burden of proof.' This finding was further justi-
fied by acceptance of the district court's reasoning that if the De-
partment had the burden of proving acts justifying the disqualifica-
tion of the grocer, the court would be proceeding as if no prior
administrative decision had ever been reached. 2

V. FEDERAL POWER COMMISSION

In Louisiana v. Federal Power Commission" the Fifth Circuit
examined the role of the Federal Power Commission (FPC) in evalu-
ating and implementing gas curtailment plans. Due to the lack of
an adequate gas supply, United Gas Pipe Line Company was faced
with the necessity of establishing a curtailment plan for allocating
gas to its customers. Under such a plan, levels of priority are estab-
lished and customers are supplied with gas on the basis of their
priority level. Because the United customers with low priority might
not receive an adequate gas supply to meet their needs, United
feared being faced with contract liability for failure to provide suffi-
cient gas to these customers. United petitioned the FPC for an order
approving its curtailment plan. The FPC approved an interim four-
priority curtailment plan. 4 United subsequently petitioned for a
five-priority plan and for FPC approval of an exculpatory clause
absolving United for all contract liability for following the previous

88. 5 U.S.C. §§ 701 et seq. (1970).
89. Id. § 706(2)(E).
90. 507 F.2d at 1011.
91. Id.
92. Id. at 1012.
93. 503 F.2d 844 (5th Cir. Nov. 1974).
94. United Gas Pipe Line Co., 46 F.P.C. 786 (1971).
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four-priority plan.9" The FPC issued an opinion stating that the
four-level plan was "just and reasonable" and, therefore, that
United would not be subject to contract liability. 9 The Commission
proceeded to order a new three-level plan to replace the prior plan.97

The Fifth Circuit found that the FPC had exceeded the scope
of its authority when it determined that United would face no con-
tract liability in complying with the approved plan. The Commis-
sion's duty was to determine the propriety of the proposed plan in
accordance with the standards of section 4(b) of the Natural Gas
Act,9" not to adjudicate the merits of a claim against United for
breach of its contracts. The proposed exculpatory clause was part
of United's curtailment plan and, as such, should have been evalu-
ated by the Commission in a manner similar to that of evaluating
other provisions of the plan.99

The court also held that the FPC did not have the authority to
issue a new curtailment plan unless it found the prior plan inade-
quate.' ' The Commission's authority to implement plans is found
in section 5(a) of the Natural Gas Act. 9 ' Before the FPC can issue
a remedial plan, it must find that the existing curtailment plan fails
to meet section 4(b) standards in that it is "unjust, unreasonable,
unduly discriminatory, or preferential.' '0 Accordingly, the Fifth
Circuit remanded the case to the Commission to evaluate the excul-
patory clause and to examine the four-priority plan in accordance
with section 4(b) standards."3

95. 503 F.2d at 851-52.
96. United Gas Pipe Line Co., 49 F.P.C. 188 (1973).
97. Id. at 189.
98. 15 U.S.C. § 717c(b) (1970). This section provides:
No natural-gas company shall, with respect to any transportation or sale of natural
gas subject to the jurisdiction of the Commission, (1) make or grant any undue
preference or advantage to any person or subject any person to any undue prejudice
or disadvantage, or (2) maintain any unreasonable difference in rates, charges,
service, facilities, or in any other respect, either as between localities or as between
classes of service.

99. 503 F.2d at 867.
100. Id. at 871.
101. 15 U.S.C. § 717d(a) (1970).
102. 503 F.2d at 861.
103. Id. at 877. The court also considered the Commission's obligation to file an envi-

ronmental impact statement. A full discussion of this aspect of the case is included in the
Environmental Law Survey. See Survey, p. 461, infra.
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VI. FEDERAL MARITIME COMMISSION

Under the Shipping Act of 1916,1"' the Federal Maritime Com-
mission (FMC) does not have the power to issue an injunction
pending a final determination on possible violations of the Act.""'
The courts, however, have held that they may grant such injunc-
tions if the failure to enjoin could cause irreparable injury."' Section
15(7) of the Interstate Commerce Act,"0 7 however, authorizes the
Interstate Commerce Commission (ICC) to issue an injunction for
up to 7 months pending the outcome of a hearing. The courts have
interpreted this grant of authority to the ICC as evidence of a con-
gressional intent to preclude the judiciary from issuing such injunc-
tions and have deferred to the ICC's discretion.' 8

In Texas v. Seatrain International, S.A. " the Fifth Circuit con-
sidered the question of whether the federal courts can grant a pre-
liminary injunction when a joint rate' '" has been filed with both the
FMC and the ICC. Seatrain transports goods from the Texas coast
by rail to Charleston, South Carolina, and then by sea to Europe.
Accordingly, it filed a joint tariff with the FMC and the ICC. The
State of Texas and other Texas Ports Interests contended that Sea-
train's joint tariff gave undue preference to Charleston by diverting
to it traffic that would ordinarily be shipped from Texas coast cities.
They obtained a preliminary injunction from the district court
pending the determination of the legality of the joint tariff.

Seatrain's argument, that the court lacked authority to grant
a preliminary injunction in this case because such an injunction
would interfere with the ICC's discretion, was rejected by the Fifth
Circuit. This claim was brought under the Shipping Act of 1916;
consequently, the FMC had sole authority to decide it."' Further,

104. 46 U.S.C. §§ 801 et seq. (1970).
105. Id. § 821.
106. See Texas v. Seatrain Int'l, S.A., 518 F.2d 175, 178 (5th Cir. Aug. 1975), and cases

cited therein.
107. 49 U.S.C. § 15(7) (1970).
108. See Texas v. Seatrain Int'l, S.A., 518 F.2d 175, 178 (5th Cir. Aug. 1975), and cases

cited therein.
109. 518 F.2d 175 (5th Cir. Aug. 1975).
110. According to Judge Gee, writing for the Fifth Circuit in Seatrain,
[a] joint rate is one that is published in the tariffs of the carriers maintaining
through routes with one another covering the entire through transportation they
jointly provide. The carriers participating in the through movement divide the
freight charges by agreement among themselves.

518 F.2d at 177 n.1.
111. By its own regulations, the ICC has disclaimed any jurisdiction over that portion
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the FMC retained this sole authority even though its decision could
have interfered with the ICC's discretion." 2 Thus, because this was
exclusively an FMC decision, the Fifth Circuit held that the district
court had the authority to grant a preliminary injunction pending
a decision on the legality of the joint tariff."3

VII. CONCLUSION

The cases decided by the Fifth Circuit this year reflect the
court's increasing willingness to review agency decisions. In the ab-
sence of a specific statutory provision for judicial review of adminis-
trative actions, the Administrative Procedure Act is being used to
confer this authority on the courts with respect to constantly widen-
ing areas of administrative law. Under this Act, the court has held
that reviewability will be presumed unless clear evidence of congres-
sional intent to preclude judicial review is established. Thus, more
and more administrative actions are being subjected to judicial
scrutiny.

Sue Schleier

of a joint tariff concerned with water carriers. In re Tariffs Containing Joint Rates and
Through Routes for the Transportation of Property between Points in the United States and
Points in Foreign Countries, 337 I.C.C. 625 (1970), reconsidered, 341 I.C.C. 246 (1972).

112. 518 F.2d at 179.
113. Although the Fifth Circuit found that the district court had the authority to grant

the injunction, the decision of the district court granting the injunction was reversed. The
court set out the factors justifying a grant of a preliminary injunction, including "a substan-
tial likelihood that the movant will prevail on the merits" and "proof that the threatened
injury to the movant outweighs whatever damage the proposed injunction may cause the
party or parties opposed." Id. at 179.

In this case the court found that, while the Texas Ports Interests' chances of ultimate
success were small, there was a sufficient possibility of success to preclude automatic rejec-
tion of its petition. Id. at 181. However, the court could find no justification for a finding that
the injury to the Ports Interests outweighed the possible injury that the injunction would
cause to Seatrain. Id. at 182. In light of the Ports Interests' poor chances of success, the almost
equal prospects of harm to the Ports Interests and to Seatrain, and the FMC's opposition to
the grant of the injunction, the Fifth Circuit held that the district court had abused its
discretion in granting the preliminary injunction and, accordingly, reversed. Id.


