
ADMIRALTY

Survey

I. COLLISIONS

The most significant decision in admiralty law last year arose
in the context of allocating liability for damages from maritime
collisions. This decision was United States v. Reliable Transfer Co.'
in which the Supreme Court rejected the divided damages rule and
replaced it with a comparative fault rule. Under the divided dam-
ages rule, liability for damages resulting from collisions was assessed
against the vessels involved by determining the total amount of
damages and dividing the liability for those damages equally among
the vessels, regardless of their comparative degrees of fault.2

The Supreme Court acknowledged the inadequacies of the di-
vided damages rule and the injustices that had arisen under it.'
After examining the various reasons suggested for justifying the
rule's use, the Court concluded essentially that no good reason ex-
isted for its continued use.' The rule established by the Court stated
that if "two or more parties have contributed by their fault to cause
property damage in a maritime collision or stranding, liability for
such damages is to be allocated among the parties proportionately
to the comparative degree of their fault. .... I

Although Reliable Transfer was probably the most significant
decision regarding liability for damages resulting from maritime
collisions, two cases decided by the Fifth Circuit on related matters
also merit mention. In one of these cases, Globe Seaways, Inc. v.
Panama Canal Co.,' a panel for the Fifth Circuit construed section
291 of Title 2 of the Canal Zone Code7 as imposing strict liability
on the Panama Canal Company for damages sustained by vessels
traveling through locks in the canal.' The panel's construction of the
statute was based on the plain language of section 291. This lan-
guage requires that the Canal Company pay for damages sustained

1. 95 S. Ct. 1708 (1975). See Note, Divided Damages Rule Replaced by Comparative
Fault Rule, 7 TEX. TECH L. REV. 113 (1975).

2. See, e.g., White Oak Transp. Co. v. Boston, Cape Cod, & N.Y. Canal Co., 258 U.S.
341 (1922); Shepherd v. The "Clara", 102 U.S. 200 (1880).

3. 95 S. Ct. at 1712-15.
4. Id. at 1715.
5. Id. at 1715-16.
6. 509 F.2d 969 (5th Cir. Mar. 1975).
7. Originally enacted as Act of Oct. 18, 1962, Pub. L. No. 87-845 § 291, 76A Stat. 23.
8. 509 F.2d at 971.
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by a vessel in the locks unless the negligence of the vessel is the
cause of its damages, in which case damages to be paid to the vessel
are diminished in proportion to the vessel's negligence.

The panel found several reasons to support the imposition of
strict liability by section 291. It first noted that vessels going
through the locks had their engines off and that the company was
in complete control of their passage. Under such conditions the
panel concluded that a vessel could do little to cause or avert an
accident. The panel also noted that the imposition of strict liability
on the company when neither it nor the vessel was at fault could
promote better foreign relations because the volume of international
traffic going through the canal necessitates expeditious settlement
of claims.' Finally, the panel compared section 291 with section 29210
of the same title. Section 292 governs injuries in the canal that occur
outside the locks. It imposes liability on the company only when the
damages are caused by the company. Section 292, with its
causation-based standard of liability, indicated to the panel in
Globe a conscious decision by Congress to impose strict liability in
section 291."1

In another decision concerned with maritime collisions, the
Fifth Circuit imposed liability on the Coast Guard for the breach
of its duty of maintenance with regard to placement of a buoy." The
facts in this case showed that the Coast Guard had placed a buoy
in a location from which it had strayed at least four times. The buoy
marked certain jetties. The Coast Guard had failed to take the
measures necessary to stop its migration. Instead, it had simply
warned an approaching vessel of the buoy's displacement. The ves-
sel changed its course pursuant to this warning but failed to avoid
the jetties and sustained damages as a result of stranding. 3 The
district court found that the Coast Guard had been negligent in not
properly maintaining the buoy and that this negligence had caused
the stranding. 4 On the government's appeal of this decision, the
Fifth Circuit disagreed with the government that Indian Towing Co.
v. United States" imposed on the Coast Guard only a duty to warn

9. Id.
10. Originally enacted as Act of Oct. 18, 1962, Pub. L. No. 87-845, § 292, 76A Stat. 23.
11. 509 F.2d at 971-72.
12. Greer v. United States, 505 F.2d 90 (5th Cir. Dec. 1974).
13. Id. at 92.
14. Id. at 91.
15. 350 U.S. 61 (1955).
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of a malfunction or to properly maintain its equipment.'" The court,
in elaborating on the duty to properly maintain a buoy at a certain
place, said that the maintenance required includes the taking of
reasonable steps to keep the buoy in place once it is discovered that
the buoy is migrating. The court further stated that merely giving
notice of a potentially dangerous situation does not absolve the
Coast Guard of its duty to correct the condition." Although the
court at first seemed to extend the duty to warn or repair imposed
by Indian Towing, it retreated from such an unqualified holding by
adding that it was unconvinced that the warning given was ade-
quate to relieve the Coast Guard of its duty to repair.'8

II. JURISDICTION

The regulation of maritime pilots is clearly within the domain
of the federal government.' 9 This regulation, however, is left with
the states unless Congress specifically makes other provision for it.2 0
Pursuant to this requirement, Congress passed 46 U.S.C. § 3641
which made "every coastwise sea-going steam vessel subject to the
navigation laws of the United States." This section requires such
vessels to be run by Coast Guard-licensed pilots.

The question of whether certain nonself-propelled vessels are
within the purview of section 364 formed the basis for the Fifth
Circuit's decision in Davis v. M/V Ester S.22 In this case a barge
carrying asphalt was towed from Pennsylvania to Florida. The barge
had no federally licensed pilot on board. When it entered Florida
waters, the services of a Florida-licensed pilot were refused although
a Florida statute required certain vessels entering or leaving its
ports to take on a state-licensed pilot for whose services a fee was
charged.23 To encourage compliance with this statute, the fee was
charged even if the pilot's services were refused. When the vessel
refused Florida pilots, the state pilot association brought suit to
recover the fee.24

16. Greer v. United States, 505 F.2d 90, 92 (5th Cir. Dec. 1974).
17. Id.
18. Id.
19. U.S. CONST. art. I, § 8.
20. 46 U.S.C. § 211 (1970) (originally enacted as Act of Aug. 7, 1789, ch. 9, § 4, 1 Stat.

54).
21. Formerly 52 R.S. § 4401.
22. 509 F.2d 1377 (5th Cir. Mar. 1975).
23. Id. at 1378 n.1, quoting 12A FLA. STAT. ANN. § 310.11 (1975).
24. Id.
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The state association asserted that the barge was not within
section 364, and therefore was subject to state regulation, because
it was a nonself-propelled vessel. The court disagreed, however, and
noted that the definition of "steam vessel" applicable to section 364
included "[alll vessels . . .whether self-propelled or not . . . that
shall have on board any inflammable or combustible cargo in bulk
. . . for the purposes of this title. .. *"25 The court noted that
asphalt was a cargo within the meaning of the statute and that the
barge was thus a "steam vessel" subject to the provisions of section
364.26 Because the barge was thus subject to federal regulations, the
court pointed out that 46 U.S.C. § 215 exempted it from stated
pilotage laws. 27

The circuit arrived at a related but perhaps more significant
conclusion in M/V Ester S when it stated that, even though the
barge was violating federal law by failing to have a federal pilot on
board, the state still could not impose state pilots or pilot fees on
the vessel.28 The court reasoned that to allow a state to do this would
amount to permitting a state to enforce this federal pilotage regula-
tion. The court further noted that Congress had made provision for
noncompliance with the regulation and that the Coast Guard had
been authorized to license pilots and enforce section 364.29 Thus, the
court determined that state involvement in enforcement would con-
flict with Congress' scheme for enforcement of the section. 0

III. MARITIME PERSONAL INJURY

A. Liability

Recent decisions by the Fifth Circuit concerning maritime per-
sonal injuries involved the traditional counts against an employer
for Jones Act negligence, unseaworthiness, and maintenance and
cure. The court also decided cases involving nonseamen and the
Suits in Admiralty Act. Reflected in these decisions are further
refinements in maritime personal injury analysis, evidenced by a
policy of liberality of the admiralty with respect to injured seamen
and nonseamen injured tortiously in the maritime milieu.

25. Id. at 1379, quoting 46 U.S.C. § 391a(1) (1970).
26. Id. at 1379-80.
27. Id. at 1380-81.
28. Id. at 1381.
29. Id., referring to 46 U.S.C. § 224 (1970).
30. Id.
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The Jones Act"1 was enacted to provide an injured seaman with
an action for negligence where none had previously existed under
general maritime law.3" The Fifth Circuit in Spinks v. Chevron Oil
Co.33 was faced with two questions that often arise in Jones Act
cases: the effect of a seaman's contributory negligence and whether
a seaman may have more than one Jones Act employer. A seaman,
employed by Labor Services, Inc. (Labor), was a member of a barge
maintenance crew supplied by Labor to Chevron Oil Co. (Chevron).
The seaman was injured while performing maintenance work when
he fell on the steps of a ramp. He brought an action against Chevron
under the general maritime law alleging negligence and the unsea-
worthiness of the barge. The seaman then sued the employer, Labor,
basing his suit on the general maritime law and Jones Act negli-
gence. This action against Labor was dismissed on the grounds that
Labor was not the owner or operator of the vessel and that the
seaman was merely Chevron's borrowed employee. The trial court
found that the seaman's injury was caused by his sole negligence.14

On appeal, plaintiff argued that a seaman may have more than
one Jones Act employer. He also argued that, under the admiralty
doctrine of comparative negligence, some fault for his injury had to
be imputed to Labor because of the failure of plaintiff's supervisor
to properly oversee his work and his co-worker's failure to properly
help the seaman perform the work. First considering the compara-
tive negligence contention, the court recognized two basic proposi-
tions. First, inasmuch as an employer's negligence may merely be
deemed a contributing cause of an accident, the employer's liability
is not destroyed simply because of an employee's contribution to
his own injury." Second, the fellow servant rule is inapplicable in
admiralty." Coupling these propositions with the trial court finding
that the seaman and his co-worker were negligent in the perform-
ance of the work, the court imputed the co-worker's negligence to
the employer, Labor, under respondeat superior principles. The
court also assigned some negligence to the supervisor who was
aware of the working conditions and methods used in performing

31. 46 U.S.C. § 688 (1970).
32. See G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 6-20, at 325 (2d ed. 1975)

[hereinafter cited as GILMORE & BLACK].
33. 507 F.2d 216 (5th Cir. Jan. 1975).
34. Id. at 218-21.
35. Id. at 221, quoting Sanford Bros. Boats v. Vidrine, 412 F.2d 958 (5th Cir. 1969).
36. GILMORE & BLACK, supra note 32, § 6-20, at 325.
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the particular job. Thus, Labor, the seaman's employer, was held
liable on a negligence theory."

The significance of the opinion lies in the manner in which this
result was reached. The court viewed the tort in Spinks in terms of
legal cause analysis which is a departure from the traditional stan-
dard of proximate cause. Noting an earlier case in which the concept
of legal cause analysis had also been applied by the Fifth Circuit,38

the court looked to the Second Restatement of Torts for the defini-
tion of legal cause.3 9 Legal cause analysis was viewed as being partic-
ularly suited to admiralty because of the nature of the duties im-
posed by the admiralty on the employer-seaman relationship. 0 In
determining the various duties owed in Spinks, the court reasoned
that the seaman alone was not the bearer of the duty to recognize
that the methods he employed in the performance of his work would
result in his injury. Both the employer and the supervisor, however,
owed such a duty to the seaman whose only duty was to do the work
assigned." The result of this reasoning emphasizes that the em-
ployer owes the highest standard of care, or duty, toward the
employee-seaman. When the court balanced the various duties
owed in Spinks, the seaman found himself placed by the court on
the lightest side of the scales of liability.

After thus deciding plaintiff's comparative negligence conten-
tion in his favor, the court confronted squarely the question of
whether a seaman may have more than one Jones Act employer.
Recognizing that the remedial purposes of Jones Act legislation ne-
cessitate liberal construction of the Act in favor of injured seamen,
the court found itself confronted with a statement made in

37. Spinks v. Chevron Oil Co., 507 F.2d 216, 222 (5th Cir. Jan. 1975).
38. Watz v. Zapata Off-Shore Co., 431 F.2d 100 (5th Cir. 1970).
39. Spinks v. Chevron Oil Co., 507 F.2d 216, 222 (5th Cir. Jan. 1975). In discussing legal

cause analysis, the court stated:
The elements of legal cause are negligence, a causal connection between the negli-
gence and the injury, the invasion of a legally protected interest, and lack of a
countervailing legally protected interest as a defense to liability. Restatement of
Torts 2d § 9. The defendant's negligence must be a substantial factor in bringing
about the harm, with no rule of law relieving the actor of fault. Id. § 431. "Substan-
tial" means more than "but for" the negligence, the harm would not have resulted,
(id. Com. a) and more than merely negligible negligence. Id. Com. b. The gist of it
is that some responsibility for the effect must accompany the cause.

Id. at 222-23.
40. Id. at 223.
41. Id.
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Cosmopolitan Shipping Co. v. McAllister2 that "under the Jones
Act, only one person, firm, or corporation can be sued as em-
ployer."43 This statement presented the court with a roadblock to a
policy of liberal construction. The court circumvented this road-
block by distinguishing the statement as dictum, since this rule
could result in requiring that a seaman speculate as to whether he
was a borrowed employee or the employee of his immediate em-
ployer. The court theorized that adherence to the Cosmopolitan
dictum might result in contractual manipulations by the parties
and thus defeat a seaman's Jones Act rights."

In support of this position, the court noted" that the Jones Act
incorporates standards established by the Federal Employer's Lia-
bility Act.4" Because the Fifth Circuit had previously held that a
railroad worker could have more than one employer it also seemed
reasonable, in the court's view, that a seaman could have more than
one employer. 7 The result engendered by this announcement is that
the seaman may sue not only his immediate employer but also any
other employer who may have "borrowed" the seaman in the same
action based on Jones Act negligence.

In another significant case the Fifth Circuit considered the doc-
trine of comparative negligence as a defense to coexisting claims for
Jones Act negligence and unseaworthiness. The doctrine of compar-
ative negligence states that the contributory negligence of the per-
son injured will not be a complete bar to recovery, but it may result
in a reduction of recoverable damages.48 The court in Scott v. Fluor
Ocean Services, Inc.," refused to consider the question of whether
a jury finding of seaworthiness is inconsistent with a finding of an
employer's Jones Act negligence. The court affirmed jury findings
of plaintiff's 75 percent contributory negligence, with the notation
that the comparative negligence of a plaintiff applies to unseawor-

42. 337 U.S. 783 (1949). It should be noted that two Second Circuit cases have held that
a seaman may have more than one Jones Act employer. Mahramas v. American Export
Isbrandtsen Lines, Inc., 475 F.2d 165 (2d Cir. 1972); Savard v. Marine Contracting, Inc., 471
F.2d 536 (2d Cir. 1972). Both of these cases were relied on in Spinks.

43. Id. at 791.
44. Spinks v. Chevron Oil Co., 507 F.2d 216, 225 (5th Cir. Jan. 1975).
45. Id. at 224.
46. 46 U.S.C. § 688 (1970).
47. Spinks v. Chevron Oil Co., 507 F.2d 216, 225 (5th Cir. Jan. 1975), citing Porter v.

St. Louis-San Francisco R.R., 354 F.2d 840 (5th Cir. 1966).
48. See M. NORRIS, THE LAW OF MARITIME PERSONAL INJURIES § 313, at 45 (3d ed. 1975).
49. 501 F.2d 983 (5th Cir. Oct. 1974).
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thiness as well as Jones Act negligence. The court reasoned that
even if jury findings had supported the claim of unseaworthiness,
plaintiff's position would not have been improved because recovery
would still have been reduced by his contributory negligence. 0

The Fifth Circuit also dealt with the traditional seaman's rem-
edy of maintenance and cure. In Coulter v. Ingram Pipeline, Inc."'

the court took notice of the general rule that a seaman's right to
maintenance and cure is forfeited by a willful rejection of the recom-
mended aid.2 Exceptions to the rule are made when reasonable
grounds for refusing care or failing to follow instructions are shown.3

The Fifth Circuit in Coulter found that extenuating circumstances
did exist on these facts due to Coulter's obesity, the burdensome
financial responsibility placed on Coulter and his family, and the
termination of payments before maximum cure was realized when
a physician certified him able to work. Because there were other
facts which indicated an abandonment of cure, however, the case
was remanded to the district court for a factual determination on
the issue.54

In addition to its consideration of issues concerning seamen, the
Fifth Circuit decided a case involving a nonseaman passenger's
right to recover under the general maritime law. As a general rule,
it is well settled that a shipowner owes to all those lawfully aboard
his vessel a duty to exercise reasonable care.55 In Brewer v. E.J Platt
Fisheries, Inc." the court considered the claim of a passenger who,
while riding in a motor vessel, was flung from his chair when the
vessel struck a submerged sandbar. The evidence tended to show
that the boat operator was aware of Coast Guard markings on the
east ascending side of the channel where the accident occurred.
Despite knowledge of the shifting sand formations in the area, the
operator ascended the east side of the channel at full throttle. Thus,
reasoned the court, the operator clearly violated his duty to exercise

50. Id. at 984.
51. 511 F.2d 735 (5th Cir. Apr. 1975).
52. Murphy v. American Bargeline Co., 169 F.2d 61 (3d Cir.), cert. denied, 335 U.S.

859 (1948).
53. Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625 (1959).
54. Coulter v. Ingram Pipeline, Inc., 511 F.2d 735, 739 (5th Cir. Apr. 1975). Evidence

in the record indicated that the seaman had "demonstrated a lack of resolve to continue the
prescribed exercise and diet."

55. Kermarec v. Compagnie General Transatlantique, 358 U.S. 625 (1959).
56. 511 F.2d 182 (5th Cir. Apr. 1975).
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reasonable care, and this breach was the proximate cause of the
accident."

Finally, the Fifth Circuit had occasion to consider a suit
brought under the Suits in Admiralty Act" which provides the ex-
clusive remedy for those injured on a vessel owned by the United
States. Under the Act, an action may not be brought against agents
operating under contract with the United States. Rather, such ac-
tion may only be brought against the United States itself. 9 An
injured shipyard worker in Doyle v. Bethlehem Steel Corp.60 chal-
lenged this statutory bar in an action against the operator of a
United States-owned vessel. The worker contended that the Act was
intended as a wartime measure to protect third persons managing
or operating vessels in a time of crisis. In a time of peace, it was
argued, the statute should not be construed to bar his action against
an agent who was a tortfeasor. The argument was rejected by the
court, citing two cases, Carter v. American Export Isbrandtsen
Lines, Inc."1 and Smith v. United States," in which both the Second
and Fourth Circuits had earlier refused to lift the statutory bar.
Relying additionally on the fact that Congress had failed to amend
the Act for 24 years, the court refused to accomplish judicially what
the Congress had chosen to avoid accomplishing via the legislative
process. 3

It may thus readily be seen that the cases recently decided
evidence the Fifth Circuit's position as one of the leading admiralty
courts in the federal system. If trends are indicated by these deci-
sions, the Fifth Circuit's adoption in maritime personal injury
analysis of a standard of so-called legal cause analysis with its em-
phasis on duty, and the court's announcement that a seaman may
have more than one Jones Act employer, which might bear some
scrutiny by the Supreme Court, will have a pronounced effect on
maritime personal injury litigation in the future.

B. Damages

In a far-reaching decision concerning the recovery of damages

57. Id. at 184.
58. 46 U.S.C. §§ 741-52 (1970).
59. 46 U.S.C. § 745 (1970).
60. 504 F.2d 911 (5th Cir. Dec. 1974).
61. 411 F.2d 1185 (2d Cir. 1969).
62. 346 F.2d 449 (4th Cir.), cert. denied, 382 U.S. 878 (1965).
63. Doyle v. Bethlehem Steel Corp., 504 F.2d 911, 913 (5th Cir. Dec. 1974).
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in any personal injury action, the Fifth Circuit sitting en banc held
in Johnson v. Penrod Drilling Co.6 that damages based on the infla-
tionary cost of living were not recoverable. The basis of its holding
lay in the speculative nature of possible inflation or deflation. 5 In
addition, the court concluded that evidence regarding the effect of
income taxes on the jury's calculation of an award for future loss of
income was inadmissible." Although the personal injury action was
before the court in an admiralty case, its result will certainly extend
beyond the realm of admiralty law.

In matters related directly to admiralty, the effect of Moragne
v. States Marine Lines67 and Sea-Land Services, Inc. v. Gaudet,"8

decisions regarding recovery in maritime wrongful death actions,
continued to be developed. Moragne established the right to bring
wrongful death actions in general maritime law. That case, however,
left for later resolution questions about the damages recoverable
under such an action. 9 The next significant case in this area,
Gaudet, concerned these damages. There, the Supreme Court re-
jected the distinction between pecuniary and nonpecuniary dam-
ages from a wrongful death action and permitted recovery for loss
of society, its speculative nature notwithstanding. Some of the dam-
ages found allowable in Gaudet were loss of support, services, so-
ciety, love, affection, care, attention, and companionship.7"

Among the several Fifth Circuit cases that further refined the
Gaudet holding was Skidmore v. Grueninger.71 In this case the court
noted that adult offspring may recover for loss of society.7" The case
is more important for its holding that the loss of consortium is a
compensable harm. The court stated that loss of consortium encom-
passes loss of society.7 3 This conclusion was necessary to avoid dou-
ble liability.

Further development of the Moragne doctrine occurred with
respect to its applicability. Thus, Law v. Sea Drilling Corp.74 held,

64. 510 F.2d 234 (5th Cir. Mar.), cert. denied, 96 S. Ct. 69 (1975).
65. Id. at 241.
66. Id. at 236-37.
67. 398 U.S. 375 (1970).
68. 414 U.S. 573 (1974).
69. 398 U.S. at 408.
70. 414 U.S. at 584-89.
71. 506 F.2d 716 (5th Cir. Jan. 1975).
72. Id. at 729 n.11.
73. Id. at 728-29.
74. 510 F.2d 242 (5th Cir. Mar. 1975).

(Vol. 7:283



ADMIRALTY

that "Moragne applies not only to navigable waters of the States but
to the High Seas as well, including the area defined in DOHSA
[Death on the High Seas Act]." 75 In addition, in a case in which
recovery was sought under general maritime law and the Jones Act,
the court stated that the remedy provided in Moragne "obviously
extends to deaths of Jones Act seamen in United States territorial
waters." 76 In reaching this conclusion, the court stressed that a
Jones Act seaman can have a general maritime claim in addition to
his Jones Act claim." Another case, Roberson v. N. V. Stoomvaart
Maatschappij,8 pointed out that federal maritime law can award
damages in wrongful death or survivorship actions directly, without
relying on state statutes. The logical extension of this assertion was
applied for maritime law purposes to reject the use of a state statute
that required the substitution of a proper party within 1 year of the
death of the original plaintiff.79 Prompted by dictum in Moragne to
the effect that laches might suffice for a limitations period, the court
suggested that an analogous period might be used to determine the
maximum length of time a person could delay before making a
substitution of parties in maritime survival actions.89

IV. SEAMEN PRo HAC VICE

The Longshoremen's and Harbor Worker's Compensation Act
(LHWA)8 ' provides the exclusive remedy for shore-based or shore-
connected maritime personnel who traditionally have performed
some seaman-related tasks.82 The 1972 Amendments to the LHWA
changed prior law to the extent that a longshoreman may no longer
base a claim against a shipowner on the ground that a ship was
unseaworthy1 3 The 1972 Amendments have now been in effect for 3
years, but cases decided during the survey period generally concern

75. Id. at 250.
76. Landry v. Two R. Drilling Co., 517 F.2d 675 (5th Cir. Aug. 1975), denying a petition

for rehearing from 511 F.2d 138 (5th Cir. Apr. 1975).
77. Id. at 676.
78. 507 F.2d 994 (5th Cir. Feb. 1975).
79. Id. at 995.
80. Id. at 995-96.
81. 33 U.S.C. §§ 901 et seq. (1970).
82. See generally Cohen & Dougherty, The 1972 Amendments to the Longshoremen's

and Harbor Worker's Compensation Act: An Opportunity for Equitable Uniformity In Tripar-
tite Industrial Accident Litigation, 19 N.Y.L.F. 587 (1974).

83. The major change under the 1972 Amendments can be found in 33 U.S.C. § 905(b)
(Supp. II, 1972).
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prior law. Thus, the following cases will still have some effect for a
few years to come in litigation arising out of pre-1972 occurrences
that only now are reaching the appellate level.

One case not involving substantial changes made in prior law,
however, is Louviere v. Shell Oil Co. 4 In Louviere a longshoreman
employed as a cook by Movible Offshore, Inc. (Movible) was injured
by a hot water heater explosion on a fixed platform in the Gulf of
Mexico. Payments were made by Movible's insurance carrier, Argo-
naut Insurance Co. (Argonaut), to the cook even though there had
been no award of compensation by the deputy commissioner of the
Department of Labor. Under LHWA Argonaut became Movible's
subrogee to the extent of benefits paid to the cook. Seeking recoup-
ment, Argonaut filed suit against the owner of the platform, the
manufacturers and sellers of the water heater, and the builder of the
platform living quarters.85

Almost 2 years later, while Argonaut's suit was still pending,
the cook brought this negligence action against the same defen-
dants. Jurisdiction was predicated upon the Outer Continental
Shelf Lands Act (OCSLA) which extends LHWA to fixed platforms
and specifies the application of state law in the absence of inconsis-
tent federal law."8 Defendants filed a plea of prescription pursuant
to Louisiana civil law hoping to avoid the cook's suit by means of
limitations. Their theory was that Argonaut's earlier suit did not
interrupt prescription of the cook's action because LHWA prohib-
ited a recoupment action by either Movible, the employer, or Argo-
naut, its subrogee, where there had been no award of compensation
by the deputy commissioner. The district court dismissed both ac-
tions. 7

On appeal by the cook to the Fifth Circuit, the threshold issue
concerned the LHWA and its effect on the right of Movible or Argo-
naut, as its subrogee, to assert a non-LHWA recoupment action
against the defendants. A determination of whether LHWA pre-
cluded the subrogee from asserting this recoupment action was nec-
essary on the cook's appeal because defendants were also contend-
ing that the subrogee's allegedly defective recoupment action was

84. 509 F.2d 278 (5th Cir. Mar. 1975), petition for cert. filed, 44 U.S.L.W. 3230 (U.S.
Oct. 1, 1975) (No. 502).

85. Id. at 280.
86. 43 U.S.C. § 1333(c) (1970); Rodrigue v. Aetna Cas. & Sur. Co., 395 U.S. 352 (1969).
87. Louviere v. Shell Oil Co., 509 F.2d 278, 281 (5th Cir. Mar. 1975).
88. Id.
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thereby insufficient to interrupt prescription of the cook's action."
Defendants argued that section 33 of LHWA allowed the employer
or its subrogee to sue defendants only if the deputy commissioner
had made an award and that since there had been no award, the
subrogee's action was thereby defective. The cook countered this
argument by asserting that section 33 was not designed to preclude
either his employer or the subrogee from pursuing non-LHWA reme-
dies."

Relying on Supreme Court precedent," the Fifth Circuit re-
jected defendants' argument. The court noted the objectives of
LHWA and its legislative history but found nothing to suggest that
section 33 was intended to divest either the cook's employer or its
subrogee of their right to seek recoupment.2 Furthermore, under
Louisiana law the facts entitled the subrogee to relief in its earlier
action pursuant to an unjust enrichment theory of indemnity or in
accordance with the Louisiana civil law remedy of de in rem verso.13

After thus determining that the subrogee's earlier action was in
no way defective, the Fifth Circuit again applied Louisiana law and
held that the subrogee's action was sufficient to interrupt prescrip-
tion and to preserve the timeliness of the cook's cause of action. 4

The subrogee's right of action, reasoned the court, was essentially
the same as that of the cook. Clear warning to defendants of the
potential claims by the cook was given to defendants by the subro-
gee's earlier action. Such notice should have made defendants aware
that legal demands arising out of the hot water heater explosion
were being made on them. The Fifth Circuit therefore reversed the
district court's judgment of dismissal and reinstated the cook's
cause of action. 5

The significance of the decision lies in the applicability of
Louisiana law and the provisions of LHWA as required by OCSLA0

89. Id.
90. Id.
91. Federal Marine Terminals, Inc. v. Burnside Shipping Co., 394 U.S. 404 (1969).
92. Louviere v. Shell Oil Co., 509 F.2d 278, 284 (5th Cir. Mar. 1975).
93. The theory of de in rem verso is a corrective or supplementary civil law remedy

which is similar to unjust enrichment. The elements of de in rem verso are an enrichment,
an impoverishment, a connection beween the two, and an absence of justification of cause
for the enrichment and impoverishment, with there being no other remedy at law. Id. at 285,
citing Minyard v. Curtis Products, Inc., 251 La. 624, 205 So. 2d 422 (1967).

94. Id. at 285.
95. Id. at 286-87.
96. 43 U.S.C. § 1333(c) (1970).

19761



TEXAS TECH LAW REVIEW

and Rodrigue v. Aetna Casualty & Surety Co. 7 The court appar-
ently found that because fixed platforms are "to be treated as is-
lands or federal enclaves within a landlocked State,""9 Louisiana
law, as surrogate federal law, was consistent with the policy of pro-
tecting the rights given longshoremen under the LHWA. Further-
more, the decision is significant in that it continues to allow recoup-
ment by employers or their subrogees without the necessity of a
deputy commissioner's award and thus gives effect to Congressional
policy in the area.

Longshoremen, under prior law, were also afforded the status
of seamen under the Sieraki doctrine which allowed longshoremen
to seek redress by allegations of unseaworthiness by joining them
with charges of negligence. In Bonura v. Sea Land Service, Inc.00

a longshoreman was injured during cargo loading operations. He
brought an action against the owner of the vessel, alleging negli-
gence and unseaworthiness. At trial, the district court found that
the vessel was unseaworthy as a matter of law and that such condi-
tion was the proximate cause of the longshoreman's injuries. The
shipowner suffered a directed verdict on the issue of liability, but
the damages issue was submitted to the jury. The issues on appeal
concerned the propriety of the directed verdict and the evidence to
be considered by the jury in assessing the present value of future lost
earnings for damages purposes."'

The directed verdict of liability was based on violations of the
Safety and Health Regulations for Longshoring.' °2 Because a viola-
tion of those regulations makes a ship unseaworthy as a matter of
law, an adverse verdict of liability may properly be directed under
Boeing Co. v. Shipman'°3 standards.'04 Reviewing the evidence, the
court in Bonura found a clear violation because no safety net had
been rigged where the longshoreman had been working as required
by the regulations.' 5

97. 395 U.S. 352 (1969).
98. Id. at 361.
99. Seas Shipping Co. v. Sieraki, 328 U.S. 85 (1946). For a discussion of Sieraki and

the decisions following it, see Survey, Admiralty, Fifth Circuit Survey, 6 TEx. TECH L. REV.

403, 416 (1975).
100. 505 F.2d 665 (5th Cir. Dec. 1974).
101. Id. at 666-67. A discussion of the rernittitur issue in Bonura not reviewed here is

included in the Civil Procedure Survey. See Survey, p. 355, infra.
102. 29 C.F.R. § 1504-32 (1969) (now § 1918.32).
103. 411 F.2d 365 (5th Cir. 1969).
104. Bonura v. Sea Land Service, Inc., 505 F.2d 665 (5th Cir. Dec. 1974).
105. Id. at 668.
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The issue of loss of future wages was resolved by the court when
it refused to adopt a rule requiring submission to the jury of expert
mathematical testimony or actuarial tables for purposes of reducing
gross future lost earnings to their present value.' 6 Instead, the court
aligned itself with the majority view that presumes jurors to be
"capable enough and aware enough of modem economics to be able
to reduce gross loss to present value intelligently once they have
been instructed to perform this function. ' 107

Rounding out the status given longshoremen in Sieraki, the
Supreme Court in Ryan Stevedoring Co. v. Pan Atlantic Steamship
Corp. 1 held that a shipowner could seek to recover damages for
which he was liable to a longshoreman from the stevedore on the
theory that the stevedore had breached an implied warranty of
workmanlike performance (WWLP). The scenario for this type of
action arises from the relationship of the parties. The shipowner
employs a stevedoring company for the performance of various
tasks. The longshoreman is employed by the stevedore and is in-
jured during the performance of his work. The longshoreman then
sues the shipowner who seeks indemnity from the stevedore on the
theory of a breach of WWLP.

This familiar triangle of longshoreman-shipowner-stevedore
was involved in two current Fifth Circuit cases, McCawley v.
Ozeanosun Compania, Maritime, S.A.'°9 and Johnson v. Warrior &
Gulf Navigation Co."' In both cases the court was confronted with
a situation where a longshoreman was injured where the vessel was
unseaworthy. Only in Johnson, however, was contributory negli-
gence attributable to the longshoreman. In McCawley the long-
shoreman was aboard the vessel in its unseaworthy condition. In
Johnson the longshoreman had proceeded to work despite know-
ledge of the condition. The question facing the court in both cases
was whether the stevedore could be liable in indemnity to the
shipowner because of the stevedore's breach of the WWLP.

Generally, the stevedore's WWLP consists not only of the
"proper performance of the principal object of the [stevedoring]
contract, but also encompasses all duties which are .. .ancillary

106. Id.
107. Id. at 669.
108. 350 U.S. 124 (1956). See also Survey, Admiralty, Fifth Circuit Survey, 6 TEx. TECH

L. REV. 403, 416 (1975).
109. 505 F.2d 26 (5th Cir. Dec. 1974).
110. 516 F.2d 73 (5th Cir. July 1975).
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to that principal object.""' Furthermore, the stevedore is usually
in the best position to adopt preventive measures and thereby re-
duce the likelihood of injuries."2 The fact that a vessel may be in
an unseaworthy condition, however, will not excuse the stevedore
from performance of its duties properly and safely in the face of
known defects." '3 Thus, in McCawley the mere fact that the long-
shoreman was aboard an unseaworthy vessel caused the stevedore
to breach its WWLP and rendered it liable for indemnity to the
shipowner." 4 Additionally, the mere fact that the longshoreman in
Johnson proceeded to work in a negligent manner, which brought
the unseaworthiness of the vessel into play, was held sufficient to
render the stevedore liable for indemnity."'

V. SHIPPING AND CARGO

The Carriage of Goods by Sea Act (COGSA)"16 governs disputes
concerning foreign-going freight shipped by sea." 7 Section 3(2) of
the Act imposes a general duty on the carrier to "properly and
carefully load, handle, stow, carry, keep, care for, and discharge the
goods carried.""' 8 If the goods are damaged, the carrier may be held
liable for fault only if found negligent with respect to the perfor-
mance of any of these activities."'

A prima facie case of a carrier's liability is made by a shipper
who proves that the cargo was delivered to the carrier in good order
and arrived at its destination in a damaged condition.' 20 To rebut
this case, the carrier must show its own freedom from fault, the fault
of a third party, an attempt to save life or property, or an absence
of good condition when the cargo is delivered to the carrier.' 2'

United States v. Lykes Brothers Steamship Co.,'2 2 a recent case

111. McCawley v. Ozeanosun Compania, Maritime, S.A., 505 F.2d 26, 31 (5th Cir. Dec.
1974).

112. Johnson v. Warrior & Gulf Navigation Co., 516 F.2d 73, 77 (5th Cir. July 1975).
113. Burrage v. Flota Mercante Grancolumbiana, S.A., 431 F.2d 1229 (5th Cir. 1970).
114. McCawley v. Ozeanosun Compania, Maritime, S.A., 505 F.2d 26, 32 (5th Cir. Dec.

1974).
115. Johnson v. Warrior & Gulf Navigation Co., 516 F.2d 73, 77-78 (5th Cir. July 1975).
116. 46 U.S.C. §§ 1300 et seq. (1970).
117. 46 U.S.C. § 1300 (1970).
118. 46 U.S.C. § 1303(2) (1970).
119. See GILMORE & BLACK, supra note 32, § 3-38, at 169.
120. Zack Metal Co. v. S.S. Birmingham City, 311 F.2d 334 (2d Cir. 1962); Miami

Structural Iron Corp. v. Cie Nationale Beige de T.M., 224 F.2d 566 (5th Cir. 1955).
121. See generally GILMORE & BLACK, supra note 32, § 3-43, at 183.
122. 511 F.2d 218 (5th Cir. Apr. 1975).
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arising under COGSA, was concerned with the effect of a carrier's
successful rebuttal of a prima facie case of liability. In this case the
United States government had shipped flour to Poland. When the
flour arrived and was unloaded, it was unfit for human consump-
tion. The government, as shipper, sued the carrier for damages. The
district court found evidence that the cargo was infested with wee-
vils when delivered to the carrier. Thus, the shipper failed to dem-
onstrate good order on delivery. This failure to make out a prima
facie case for the shipper was held by the district court to preclude
its recovery of damages. 2 3

The Fifth Circuit, although agreeing that the government had
failed to make out a prima facie case, concluded that this failure
should not result in the automatic dismissal of the shipper's case.
The effect of this failure, rather, was merely to prevent the shipper
from relying on the difference in the cargo's condition at delivery
and at outturn to prove the amount of damages.'24 Thus, the court
stated that the shipper must prove that any damage resulted from
a breach of the carrier's section 3(2) duty of care. In this regard,
however, the shipper was only obligated to take the precautions
normally necessary to maintain the cargo's "as delivered" condi-
tion."'

Another important feature of Lykes was its construction of the
strike exception to the carrier's general duty under COGSA. A strike
that affects shipping may present one of the situations in which a
carrier is relieved of his section 3(2) duty. Section 4(2)(j) of COGSA
provides that a shipper is not responsible for damages which result
from strikes.'26 Citing Schroeder Brothers v. The Saturnia,'27 the
Fifth Circuit noted that this provision only relieves a carrier from
his section 3(2) duties to the extent the strike makes it unreasonably
difficult to continue to perform these duties.'26 Obviously, the per-
ishability of goods affects any exercise of a carrier's duty, and the
same was found to be true with respect to the exercise of that duty
under strike conditions. Lykes defined the duty under strike condi-
tions when the cargo is flour and the season is conducive to infesta-
tion as one that requires periodic inspection of the cargo unless the

123. Id. at 223.
124. Id. at 224.
125. Id.
126. 46 U.S.C. § 1304(2)(j) (1970).
127. 226 F.2d 147 (2d Cir. 1955).
128. 511 F.2d at 224.
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strike makes it unreasonably difficult to do so. ' If infestation is
then discovered, the carrier's duty was said to depend on a determi-
nation of three factors: (1) "what a reasonably prudent carrier...
should do with respect to anticipating the likely existence of insects
and the steps reasonably necessary to eliminate or alleviate damage
therefrom"; (2) "whether an inspector . . . should have discovered
the infestation earlier" than he did; and (3) "what a reasonable,
prudent carrier . ..would have done once it knew of the infesta-
tion, and at the time it should have known of it."' 3 Then, for the
shipper to recover, it must prove the amount of damage actually
done to the cargo beyond that "which would have resulted from the
defective condition existing in the flour at the time of its delivery
to Carrier .... 131

Even when cargo is carried to its destination and arrives un-
harmed, questions sometimes arise regarding the payment of
charges for its carriage. Such a question was presented in Gilbert
Imported Hardwoods, Inc. v. 245 Packages of Guatambu Squares. 32

The issue facing the Fifth Circuit in this case was whether evidence
of a custom and usage could be used to interpret a carrier's tariff,
or rate schedule. The court held, in an opinion written by Judge
Goldberg, that it is "only when the specifications of the tariff call
for timbers of custom and usage that such beams may be incorpo-
rated into the rate structure. 1 3 In arriving at this conclusion, Judge
Goldberg noted first that the tariff specifically provided for rates
based on actual measurement of the cargo without reference to the
custom and usage suggested by the shipper." 4 Furthermore, section
817(b)(1) of the Shipping Act requires that tariffs state separately
rules that affect rates.135 Finally, the court cited the Federal Mari-
time Commission Regulations which define a tariff as a "publica-
tion" of the rates and "practices" of a carrier and which state that
"practices" refer to "usages [and] customs" that affect rates.'38

This regulation was found to require a custom or usage to be ac-
tually stated in a tariff.'37

129. Id.
130. Id. at 224-25.
131. Id. at 225.
132. 508 F.2d 1116 (5th Cir. Feb. 1975).
133. Id. at 1122.
134. Id. at 1121.
135. Id.
136. Id. at 1121-22.
137. Id. at 1122.
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VI. RIVERS AND HARBORS ACT

The initiation of a suit under the Rivers and Harbors Act'38 is
governed by 33 U.S.C. § 413. This section provides that United
States attorneys have the duty to prosecute actions for violations of
the Act when requested to do so by the Secretary of the Army. In
United States v. Diamond,' however, the court concluded that
United States attorneys may initiate such actions regardless of who
brings a violation to their attention. 4 ° Diamond also held that for
the purposes of the Act, harbor lines cannot be designated excepted
by compliance with the formal procedures set forth in 33 C.F.R. §
209-150(b) (2).141

Sections 403 and 409 of the Rivers and Harbors Act concern the
obstruction of navigable waters in the United States. Their purpose
is primarily to protect vessels using these waters. This purpose was
set forth in United States v. Raven'42 in which several questions
regarding the construction of the sections were presented.

The interplay between these two sections was the first issue
considered by the court. Section 403 generally prohibits the obstruc-
tion of navigable waters. Chief Judge Brown, writing for the court
in Raven, observed that although section 409 governs the obstruc-
tion of navigable waters by sunken vessels, a sunken vessel may also
come within the prohibitions of section 403 and thus may violate
that section as well. In responding to defendant's contention that a
conviction under section 403 requires proof of specific intent to ob-
struct, Chief Judge Brown found sufficient proof of such deliberate-
ness. He emphasized, however, that the court was not implying that
the intentional stranding of a vessel in order to save it was sufficient
by itself to constitute a violation of section 403.11

The obstruction of navigable waters by vessels is made unlaw-
ful by section 409. This section requires the marking and removing
of vessels "wrecked and sunk in a navigable channel." Chief Judge
Brown concluded that this duty to mark and remove vessels was not
limited to only those vessels that had sunk as a result of a wreck.

138. Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. §§ 401 et seq. (1970).
Because the section numbers of the original act are rarely used, reference to the Act in this
survey will be to the codified section numbers.

139. 512 F.2d 157 (5th Cir. Apr.), cert. denied, 96 S. Ct. 275 (1975).
140. Id. at 159.
141. Id.
142. 500 F.2d 728 (5th Cir. Sept. 1974).
143. Id. at 731.
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Nor, he added, did the language require that the vessel be sunk in
a "distinct channel." He maintained that evidence of its being sunk
in navigable waters was adequate to bring the resulting obstruction
within the statute's language and purpose.'

In United States v. Tucker,45 another case that related particu-
larly to the application of section 409, the court pointed out that an
essential element of a case asserting a violation of the section was
proof of ownership of the vessel. This conclusion was based on the
section's imposition on the owner of a sunken vessel the duty to
mark and remove it.146

In addition to deciding issues with respect to the scope, effect,
and requirements of the Act, the Fifth Circuit also had occasion to
comment on what might constitute a defense to liability under the
Act. Defenses to the imposition of strict liability by various sections
of the Act are not clearly developed. This fact was acknowledged by
the court in United States v. Tug Colette Malloy.'47 Judge Gee,
writing for the circuit, noted that sections 408 and 412 have been
construed together to impose strict liability on persons for damages
caused by those persons or their vessels to harbor or river improve-
ments owned by the United States. 48 He added, however, that if the
fault giving rise to any such damages had been attributed solely to
the operator of the improvements, a defense to liability would
thereby have been established. He pointed out, by way of emphasis,
that contributory negligence was not generally recognized as a de-
fense to strict liability and that it would not be so recognized in
Malloy. 149
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144. Id. at 732.

145. 511 F.2d 650 (5th Cir. Apr. 1975).
146. Id. at 652.
147. 507 F.2d 1019 (5th Cir. Feb. 1975).
148. Id. at 1021-22.
149. Id. at 1022.
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