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cant, Burdett Sound, Inc. v. Altec Corp. '3 and Lehrman v. Gulf Oil
Corp.4 will probably have the broadest effect. In Burdett Sound,
Inc. v. Altec Corp., the Fifth Circuit held that it is not an antitrust
violation to terminate a distributor or franchisee. The court empha-
sized:

Lest any other former distributors succumb to the temptation
of treble damages, we reiterate that it is simply not an antitrust
violation for a manufacturer to contract with a new distributor,
and as a consequence, to terminate his relationship with a former
distributor, even if the effect of the new contract is to seriously
damage the former distributor's business."5

Additionally, in Lehrman v. Gulf Oil Corp.,"5 the court discussed at
length the measure of damages recoverable by one who is injured by
an antitrust violation. The Fifth Circuit held that lost future net
profits are an appropriate measure of damages. The effect of
Lehrman will be felt in almost all antitrust litigation in the Fifth
Circuit.

Survey

The decisions rendered by the Fifth Circuit during this survey
period make it quite clear that private actions are the primary
source of antitrust litigation.' Because enforcement of the antitrust
laws is inevitably selective and not as concerned with less flagrant
violations of the law, suits by private plaintiffs are often the only
means of exposing violations which would otherwise go unpunished.
In view of the apparent sparsity of public enforcement which exists
at this time in the Fifth Circuit, this survey, in addition to present-
ing a general review of the current Fifth Circuit antitrust cases, will
make some observations as to what effect, if any, some of these
decisions may have on future private antitrust actions in this cir-
cuit.

13. 515 F.2d 1245 (5th Cir. July 1975). See also Wilson v. I.B.E. Indus., Inc., 510 F.2d
986 (5th Cir. Apr. 1975).

14. 500 F.2d 659 (5th Cir. Sept. 1974).
15. 515 F.2d at 1249.
16. 500 F.2d 659 (5th Cir. Sept. 1974).

1. Private antitrust actions were also prevalent in the previous survey period. See
Survey, Antitrust, Fifth Circuit Survey, 6 TEX. TEcH L. REV. 428 (1975).
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I. THE SHERMAN ACT

A. In General

The Sherman Act contains two important substantive sections.
The first section prohibits concerted activity in restraint of trade.2
The second section forbids the act of monopolizing.3 Of the two,
section 1 was the primary focus for litigation under the Sherman Act
in the Fifth Circuit during this survey period. Through judicial in-
terpretation, the federal courts have developed certain standards,
such as the "rule of reason"' and the "illegal per se" rule,5 to deal
with economic activities allegedly violating section 1 of the Act.

During this survey period, the Fifth Circuit applied both of
these standards in interpreting cases brought under section 1. Sec-
tion 1 cases, however, raised not only substantive issues, but also
jurisdictional ones. Two important jurisdictional issues before the
court concerned the interstate commerce requirement and the ex-
emption statutes that prevent certain activities from being subject
to the antitrust laws.

2. Section 1 provides in part:
Every contract, combination in the form of trust or otherwise, or conspiracy,

in restraint of trade or commerce among the several States, or with foreign nations,
is hereby declared to be illegal ....

15 U.S.C. § 1 (1970).
3. Section 2 provides in part:

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire with any other person or persons, to monopolize any part of the trade or
commerce among the several States, or with foreign nations, shall be deemed guilty
of a misdemeanor ....

15 U.S.C. § 2 (1970).
4. Standard Oil Co. v. United States, 221 U.S. 1 (1911). Under the "rule of reason,"

courts are called upon to exercise their own judgment in considering alleged violations of the
Sherman Act and to strike down only those activities which are unreasonably restrictive of
competitive conditions. For a classic statement of the "rule of reason," see Justice Brandeis'
opinion in Chicago Board of Trade v. United States, 246 U.S. 231 (1918).

5. Justice Black described per se violations as those ". . . agreements or practices
which because of their pernicious effect on competition and lack of any redeeming social
virtue are conclusively presumed to be unreasonable and therefore illegal without elaborate
inquiry as to the precise harm they have caused or the business excuse for their use," North-
ern Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958). For activities held to be illegal per
se, see United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940) (price-fixing); Northern
Pac. Ry. Co. v. United States, 356 U.S. 1 (1958) (tying arrangements); Klors, Inc. v.
Broadway-Hale Stores, 359 U.S. 207 (1959) (group boycotts); United States v. Arnold,
Schwinn & Co., 388 U.S. 365 (1967) (vertical territorial and customer restrictions); Albrecht
v. Herald Co., 390 U.S. 145 (1968) (resale price maintenance); and United States v. Topco
Associates, Inc., 405 U.S. 596 (1972) (horizontal market division).
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B. The Interstate Commerce Requirement

Two tests have been applied to determine whether a particular
activity is in interstate commerce for purposes of the Sherman Act.
To satisfy the requirement, the plaintiff must allege either that the
activities are in the flow of interstate commerce' or that the activi-
ties, although purely local, substantially affect interstate com-
merce.7 Only those activities that are "purely local," and thus not
within the flow of commerce or that do not have a substantial im-
pact on commerce, escape Sherman Act coverage. Activities that
are primarily intrastate may nevertheless come within the Sherman
Act if the plaintiff can show that the activity satisfied either of the
two tests.8

Clearly, the courts may broaden or limit the substantive impact
of the antitrust laws through their approach to jurisdictional issues
such as the commerce requirement. A plaintiff may be severely
hindered in establishing his standing to sue under the Sherman Act
if the courts take a restrictive view of the plaintiff's evidence that
he has satisfied the commerce requirement. Such a view would re-
sult in decisions based on jurisdictional rather than substantive
grounds. The Fifth Circuit recognized this problem in St. Bernard
General Hospital, Inc. v. Hospital Service Association.9

In St. Bernard, the plaintiff, a for-profit hospital, alleged the
existence of a group boycott between the defendant non-profit mu-
tual insurance association and the defendant non-profit hospitals.'"
Under plaintiff's hospitalization insurance contract, hospitals such
as the plaintiff were reimbursed 100% for insured treatment admin-
istered under the Blue Cross Plan. Such reimbursement, however,
could not exceed the average per case payment made to non-profit
hospitals. For that reason, the plaintiff would be required to rebate
to the defendant insurance association any amounts received in
excess of this average. Plaintiff alleged that this scheme injured the
plaintiff and other for-profit hospitals by forcing them to forfeit all
profits on Blue Cross cases and thus incur losses, or to pass the
rebate on to the insured patient and thus encourage Blue Cross
subscribers to use only non-profit hospitals. The district court, how-

6. United States v. Employing Plasterer's Ass'n, 347 U.S. 186, 189 (1954).
7. Burke v. Ford, 389 U.S. 320, 321 (1967).
8. ABA ANTITRUST DEVELOPMENTS 1955-1968, at 39 (1968).
9. 510 F.2d 1121 (5th Cir. Apr. 1975).
10. Id. at 1123.
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ever, never reached the merits. Instead, it restricted itself to the
jurisdictional issue and dismissed the suit for lack of federal juris-
diction." The district court limited itself to a characterization of the
activity in question-the rendition of hospital services-which was
held to be a purely local activity as a matter of law. The Fifth
Circuit reversed, holding that the district court erred in taking such
an "unbending legal position."' 2

Judge Thornberry, writing for the three-judge panel and citing
a prior Fifth Circuit decision,' 3 stated that " '[ilt is the effect on
commerce that determines federal jurisdiction under the Sherman
Act . . . .' "' This statement was in response to the district court's
approach which gave no weight whatsoever to the plaintiff's juris-
dictional arguments as to the effect of defendant's activities on
commerce. The reason for the district court approach was, in Judge
Thornberry's opinion, directly traceable to its initial characteriza-
tion of hospital services as purely local as a matter of law.'5 Because
of the refusal of the district court to consider the plaintiff's jurisdic-
tional evidence, the Fifth Circuit remanded the case in order to give
the plaintiff the opportunity to present evidence which would sat-
isfy the commerce requirement. Thus, the plaintiff hospital was
given the opportunity to show on remand that the defendant's con-
duct caused or would cause a decrease in the number of plaintiff's
out-of-state patients or would curtail plaintiff's interstate supply
purchases because of decreased profits.

Fifth Circuit approval of such evidence in St. Bernard indicates
that the court joins with the Supreme Court'6 in adopting an expan-
sive view of the Sherman Act commerce requirement. Having thus
satisfied the Act's jurisdictional prerequisites, a private plaintiff
could more easily present his evidence on the merits. The St.
Bernard holding should assist private plaintiffs in protecting com-
merce from restraints of trade.

C. Exemptions

For public policy reasons, Congress has enacted various statu-
tory provisions which totally or partially exempt certain activities

11. Id.
12. Id. at 1124.
13. Lehrman v. Gulf Oil Corp., 464 F.2d 26, 36 (5th Cir. 1972).
14. 510 F.2d at 1124.
15. Id.
16. See, e.g., Moore v. Mead's Fine Bread Co., 348 U.S. 115 (1954).
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from the coverage of the antitrust laws. 7 During this survey period,
the Fifth Circuit applied two such exemptions: the labor union ex-
emption and the insurance exemption.

The labor union exemption consists of three separate statutory
provisions." These provisions make it clear that human labor is not
a commodity or an article of commerce, and prohibit injunctions
against union activity relating to employment disputes. In Embry-
Riddle Aeronautical Univ. v. Ross Aviation, Inc.,"5 the defendant
union raised the labor union exemption as a defense to Embry-
Riddle's allegation of a conspiracy between Ross and the labor union
to enter into a contract that would cause the plaintiff to default
under its pilot training contract. After this default, Ross intended
to replace the plaintiff.

Two well-known Supreme Court cases, Allen-Bradley Co. v.
Local No. 320 and United Mine Workers v. Pennington," provided
the foundation for the Fifth Circuit's decision that the defendant
labor union was not exempt under the facts of this case. Relying in
particular upon the Supreme Court's decision in Pennington, Judge
Godbold held that the union exemption is not available as a defense
merely because the union combines with a non-labor group to
engage in prohibited activities." Although the union argued that
there was insufficient evidence to go to the jury on the issue of the
union exemption, the Fifth Circuit, upon close examination of the
evidence, rejected the argument. In agreement with the Supreme

17. The union exemption, for example, was created because it was believed that an
individual laborer cannot bargain effectively, but instead must be allowed to join with other
laborers. Thus, the exemption was necessary in order to avoid possible violations of such
antitrust provisions as section 1 of the Sherman Act. For a general discussion of other
exemptions, see E. KINTNER, AN ANTITRUST PRIMER 122-28 (1964).

18. Organized labor was made partially exempt from coverage by the antitrust laws
under three statutory provisions: Section 6 of the Clayton Act, 15 U.S.C. § 17 (1970) (the labor
of a human being is not a commodity or an article of commerce); Section 20 of the Clayton
Act, 29 U.S.C. § 52 (1970), and the Norris-LaGuardia Act, 29 U.S.C. § 101 (1970) (these
provisions prohibit enjoining union activity relating to employment disputes).

19. 504 F.2d 896 (5th Cir. Dec. 1974).
20. 325 U.S. 797 (1945). Here collateral agreement between the union and the employers

to prevent manufacturers located in other cities from competing for local business was held
to violate the Sherman Act. The fact that one of the members of the combination was a union
could not save the agreement.

21. 381 U.S. 657 (1965). In this case, a collective bargaining agreement and related
negotiations provided a basis for inferring the existence of an antitrust conspiracy where the
agreement included a provision obligating the union to impose certain conditions on other
employers with which the union bargained.

22. 504 F.2d at 901.
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Court, the Fifth Circuit followed the rule that mere participation by
a union in an activity constituting an antitrust violation is insuffi-
cient to avoid sanction under the Sherman Act. Labor unions,
merely because they are partially immune from the antitrust laws
for some purposes, 3 are not therefore absolutely immune in every
case.

The Fifth Circuit also decided two cases involving the insur-
ance exemption provided by the McCarran-Ferguson Act.24 This
exemption, like the labor union exemption, is not absolute. The
federal antitrust laws do apply to the extent that the insurance
industry is not regulated by state law. They also apply to any
agreement to boycott, coerce, or intimidate, or to any act of boycott,
coercion, or intimidation." Plaintiffs in both cases attempted to
bring the defendant insurance companies within the coverage of the
antitrust laws on the theory that there was no state regulation or,
alternatively, that there was a group boycott among the insurance
companies. The Fifth Circuit, however, rejected the plaintiffs'
claims in both cases.

The plaintiffs in Meicler v. Aetna Casulaty & Surety Co." were
notified by their insurance company that they were being reclassi-
fied and, as a result, that they would be required to pay higher
premiums to renew their insurance. In response, the plaintiffs at-
tempted to obtain automobile liability insurance from other compa-
nies. They, however, would not deal with the plaintiffs except under
their new and less favorable classification. Plaintiffs attacked this
allegedly concerted activity under both exceptions to the insurance
exemption, z8 arguing that the defendant insurance companies were

23. See text accompanying note 18 supra.
24. 15 U.S.C. § 1011 (1970).
25. Section 1012(b) provides in part:

No Act of Congress shall be construed to invalidate, impair, or supersede any
law enacted by any State for the purpose of regulating the business of insurance,

: Provided, That .... the Sherman Act .... the Clayton Act, and . ..

the Federal Trade Commission Act .... shall be applicable to the business of
insurance to the extent that such business is not regulated by State law.

15 U.S.C. § 1012(b) (1970).
26. Section 1013(b) provides in part:

Nothing contained in this chapter shall render the said Sherman Act inapplica-
ble to any agreement to boycott, coerce, or intimidate, or act of boycott, coercion
of intimidation.

15 U.S.C. § 1013(b) (1970).
27. 506 F.2d 732 (5th Cir. Jan. 1975).
28. See text accompanying notes 25-26 supra.
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therefore subject to the coverage of the antitrust laws. The court,
however, held that because Texas regulates the insurance activity
in the state,29 the defendant insurance companies were exempt from
the antitrust laws. Furthermore, the plaintiffs' allegation of the ex-
istence of a group boycott was found to be without substance. Con-
sequently, the group boycott exception to the insurance exemption
was not available. The defendants were thus found to be completely
exempt from the coverage of the antitrust laws.

The extent to which a state must go in order to "regulate"
insurance for purposes of bringing insurance companies within the
antitrust laws is not spelled out in the McCarran-Ferguson Act.
There are no guidelines in the Act which establish a uniform stan-
dard of regulation for all states °.3 Therefore, the courts must study
each state regulatory scheme to see if the exception to the exemp-
tion applies. In Crawford v. American Title Insurance Co.,"' the
Fifth Circuit adopted what it referred to as the district court's "mid-
dle of the road approach ' 3 to scrutinizing state insurance regulatory
schemes. In a brief per curiam opinion, the court simply affirmed
the district court's ruling that this exception to the insurance ex-
emption did not apply. Although it agreed with the district court
that there was sufficient statutory regulation of the insurance indus-
try in Alabama, the Fifth Circuit failed to set forth in clear terms
guidelines that could be used in the future by a private plaintiff to
determine whether he has any basis for bringing suit on the ground
that there is insufficient state regulation to invoke the insurance
exemption.

In a lengthy dissenting opinion, Judge Godbold criticized the
court for failing to inquire into the adequacy of the regulation. Judge
Godbold stated that " . . . a court faced with the issue of whether
[the insurance regulation] exception is well-founded must consider
not merely whether the state is regulating insurance but whether it
is doing so adequately. ' 33 In Judge Godbold's opinion, a real ques-
tion existed as to the adequacy of the Alabama insurance regulatory
scheme. 4 Thus, he preferred to remand the case for a determination
of whether the insurance industry was actually regulated in Ala-
bama.

29. TEX. Bus. & COMM. CODE ANN. § 15.02(b)(2) (1968).
30. ABA ANTITRUST DEVELOPMENTS 1955-1968, at 214 (1968).
31. 518 F.2d 217 (5th Cir. Aug. 1975).
32. Id.
33. Id. at 221.
34. Id. at 228-30.
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The majority view in Crawford, however, appears to coincide
with that of the Sixth Circuit. 5 Although this technique of merely
looking to see whether the state has provided a general scheme for
regulating insurance, without a determination of the adequacy of
the regulation, also appears to correspond to the wording of the
McCarran-Ferguson Act, this is a poor method of enforcing antitrust
laws because it may lead to inadequate antitrust protection in some
states. For that reason, the courts should call on Congress to cure
the uncertainty that presently exists regarding the extent of state
regulation necessary to apply the insurance exemption. Congres-
sional standards, if properly drawn, would provide for fair and uni-
form application of the insurance exemption in all states.

D. Tying Arrangements

The law of tying arrangements36 underwent no startling sub-
stantive developments in the Fifth Circuit during this survey pe-
riod. Only two cases involving alleged tying arrangements were re-
ported.

In Forrest v. Capital Building & Loan Association,37 the court
held briefly that a tying arrangement did not exist because the
activity in question did not constitute the sale of two products," one
of the necessary elements of a tying arrangement.39 At issue in the

35. Ohio AFL-CIO v. Insurance Rating Bd., 451 F.2d 1178 (6th Cir. 1971), cert. denied,
409 U.S. 917 (1972). The Sixth Circuit has concluded that where the state has provided a
general scheme for regulating the insurance industry so as to preclude application of the
antitrust laws, a court need not determine whether or not the state statutes have been
effectively enforced.

36. A tying arrangement is normally said to exist whenever a customer is forced to take
a product he does not want in order to secure one he does desire. Northern Pac. Ry. Co. v.
United States, 356 U.S. 1 (1958).

37. 504 F.2d 891 (5th Cir. Dec. 1974).
38. Id. The necessity of having two products can be traced to the law of tying arrange-

ments as developed by the Supreme Court. See, e.g., Times-Picayune Publishing Co. v.
United States, 345 U.S. 594 (1953). In that case, the United States brought suit against the
publishing company which owned and published both a morning and evening newspaper. The
Government challenged, as a tying arrangement, the defendant's practice of requiring parties
wishing to advertise in the newspaper to purchase space in both the morning and the evening
editions; advertising space could not be purchased separately. The Supreme Court, however,
rejected the Government's challenge by finding that the defendant did not sell two distinct
commodities. The rationale behind the Court's decision was that the evidence indicated that
the advertisers viewed the newspaper readership, morning and evening, as a single "product."
345 U.S. at 613-14.

39. Driskill v. Dallas Cowboys Football Club, Inc., 498 F.2d 321 (5th Cir. 1974), decided
by the Fifth Circuit in the previous survey period, sets forth four elements necessary for the
existence of a tying arrangement: 1) two distinct products (a tying and a tied product), 2)
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case was an arrangement whereby the defendant savings and loan
associations required their borrowers to pay the legal fees of attor-
neys selected by the defendants to examine titles and to undertake
other preparations pursuant to the making of loans by the defen-
dants. The plaintiffs, two attorneys who were unfortunately ex-
cluded from employment by the defendants, argued that the legal
fee requirement constituted a tying arrangement because the sav-
ings and loans tied the attorneys' services to the extension of credit.
The Fifth Circuit, however, rejected the plaintiffs' arguments and
instead accepted the defendants' argument that all persons have the
contractual freedom to employ counsel of their choice.

Although in the past alleged tying arrangements have been
allowed to exist where strong countervailing considerations sup-
ported their existence,4 ° the failure of the Forrest court to find two
products based on the countervailing right of freedom to contract is
questionable.4 This argument is advanced in virtually all tying ar-
rangement cases, but it has not been accepted as one of the circum-
stances which justifies the existence of a tying arrangement. The
Fifth Circuit stated no reason in Forrest why the argument should
justify the contractual arrangement existing there. Regardless of
whether the other elements of a tying arrangement existed in
Forrest, two products-credit and the services of an attorney-
clearly did exist. The Fifth Circuit, in seeking to reach what
they perceived to be the desired result, summarily decided that
there were not two products. Absent two products, the plaintiffs had
no case.

E. Franchise Termination

Many commentators argue that our judicial system has not

sufficient economic 'power in the tying market to coerce purchase of the tied product, 3)
involvement of a not insubstantial amount of commerce in the tied market, 4) anticompeti-
tive effects in the tied market. During this survey period, the Fifth Circuit indicated it would
continue to follow Driskill. Relying on Driskill, the court found in Sulmeyer v. Coca Cola Co.,
515 F.2d 835 (5th Cir. July 1975) that no tying arrangement existed because there had been
no purchase of a product from Coca Cola.

40. See, e.g., United States v. Jerrold Electronics Corp., 187 F. Supp. 545 (E.D. Pa.
1960), aff'd per curiam, 365 U.S. 567 (1961), where it was held that a tying arrangement was
justifiable because Jerrold, as a new industry, had a legitimate interest in assuring that its
equipment functioned properly.

41. Only two defenses have been recognized thus far, however, These being: the new
industry defense, United States v. Jerrold Electronics Corp., 187 F. Supp. 545 (E.D. Pa.
1960), aff'd per curiam, 365 U.S. 567 (1961) and protection of goodwill, Standard Oil Co. v.
United States, 337 U.S. 293 (1949) (this is rarely successful).
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dealt adequately with the legal problems created by the termination
of franchises or distributorships." Franchise terminations normally
raise questions about freedom to contract versus the often inequita-
ble results arising from summary termination of a franchise. 3 At the
present time, section 1 of the Sherman Act is the most common
means by which an aggrieved franchisee seeks relief.4 The lure of
treble damages and counsel fees plus the inadequacy of other reme-
dies are cited as reasons for using section 1. In seeking to prove that
the franchise termination is violative of the antitrust laws, the
plaintiff must present evidence that the termination was motivated
by attempts to maintain resale prices or to promote territorial or
customer restrictions. 5 As a result, the plaintiff's success in obtain-
ing compensation for injury suffered due to franchise termination
may well depend on his ability to establish a per se violation" of the
antitrust laws. This is certainly true in the Fifth Circuit.

Four franchise termination cases decided during this survey
period involved resale price maintenance. In two cases it was deter-
mined that the franchise terminations constituted per se violations
of section 1 of the Sherman Act. In one of these cases, Copper
Liquor, Inc. v. Adolph Coors Co.,47 the plaintiff brought suit against
Coors for an alleged violation of section 1 of the Sherman Act be-
cause the Coors distributor refused to deliver Coors beer to the
plaintiff. 8 The evidence showed that the plaintiff advertised Coors
beer at a price below cost; Coors was used as the plaintiff's "loss
leader."49 It was further established that the Coors distributor
warned the plaintiff that no more beer would be delivered to the
plaintiff if he did not cease selling Coors at a discount. When the
plaintiff later advertised Coors beer at a discount, deliveries were
terminated .5

42. See, e.g., Gellhorn, Limitations on Contract Termination Rights-Franchise
Cancellations, 1967 DUKE L.J. 465 (1967).

43. E. Horton, Legal Remedies of a Distributor Terminated Pursuant to a Contractual
Provision of Termination Upon Notice, 3 CREIGHTON L. REV. 88 (1970).

44. Id. at 88.
45. Id. at 95.
46. For a list of per se violations, see note 5 supra.
47. 506 F.2d 934 (5th Cir. Jan. 1975).
48. For a discussion of section 1, see text accompanying note 2 supra. The plaintiff also

alleged a violation of section 2 of the Sherman Act, but this claim was abandoned at trial.
506 F.2d at 936.

49. The plaintiff sold Coors below his cost in an effort to attract business to his store.
50. 506 F.2d at 939.
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Coors was a case that clearly called for the application of the
rule set forth in United States v. Arnold Schwinn & Co. 1 Judge
Wisdom did in fact rely upon Schwinn. Consequently, he found
Coors guilty of price-fixing. As a result, the refusal to deal with the
plaintiff constituted an antitrust violation.2

In Greene v. General Foods Corp.,53 as in Coors, Judge Wisdom,
launched into an extensive discussion of the ban against price-fixing
under section 1 of the Sherman Act. 4 Relying upon cases decided
since United States v. Addyston Pipe & Steel Co.,55 Judge Wisdom
concluded that "General Foods' MFSA [Multiple Food Service
Accounts] system constitue[d] a per se price-fixing violation of §
1 of the Sherman Act."" Greene is a classic example of resale price
maintenance. Under the terms of the distributorship agreement,
plaintiff, an independent distributor of General Foods products,
sold to large institutional buyers. The sales to these buyers were
from stocks of General Foods products previously purchased by
plaintiff from General Foods. The prices on these goods were set by
General Foods. Plaintiff brought suit for an alleged violation of
section 1 of the Sherman Act after General Foods terminated his
distributorship for failure to adhere to its pricing system. Clearly,
General Foods went far beyond the narrow right of termination
permitted by the Colgate57 doctrine and the cases decided since
United States v. Colgate & Co.5s The attempt by General Foods to
fix the resale price of its products and to coerce distributors such as
the plaintiff into compliance by the threat of termination consti-
tuted a per se violation of the antitrust laws.

51. 388 U.S. 365 (1967). In Schwinn, the Supreme Court upheld a consignment arrange-
ment intended to effect territorial and customer limitations; the Court noted, however, that
its ruling was based on the absence of any evidence of price-fixing. The Court also held that
such limitations were illegal per se if the manufacturer no longer owned the goods.

52. Note, however, that the court reversed and remanded as to the issue of proof of
injury. For a discussion of this aspect of the case, see text accompanying notes 69-77 infra.

53. 517 F.2d 635 (5th Cir. Aug. 1975).
54. Before addressing itself to the issue of price-fixing, the court first ruled that the

equitable defense of in pari delicto was not available to the antitrust defendant in the Fifth
Circuit, 517 F.2d at 645-47.

55. 85 F. 271 (6th Cir. 1898), aff'd, 175 U.S. 211 (1899).
56. 517 F.2d at 658.
57. Under this doctrine, a distributor has the right to exercise his discretion in choosing

with whom he will deal and to announce in advance the circumstances under which he will
refuse to deal. This doctrine has been severely limited by subsequent cases. See, e.g., United
States v. Parke, Davis & Co., 362 U.S. 29 (1960).

58. 250 U.S. 300 (1919).
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Coors and Greene make it obvious that per se antitrust viola-
tions will induce the Fifth Circuit to conclude that a franchise ter-
mination was illegal. The Fifth Circuit, however, appears less in-
clined to view so unfavorably terminations which do not involve
some per se violation. In two other franchise termination cases de-
cided during this survey period, no per se antitrust violations were
found. In one of these cases, Wilson v. I.B.E. Industries, Inc., 9 the
defendant discontinued gasoline deliveries to the plaintiff after he
refused to cease doing business with two automobile dealerships
whom the defendant claimed "cluttered up" plaintiffs service sta-
tion. Judge Morgan found Schwinn to be inapplicable because the
termination was unrelated to the defendant's system of distribution
or to any competitive demands." In Judge Morgan's opinion, the
termination was simply a distributor's refusal to deal with a retailer.
As such, the termination was void of any antitrust overtones.

Burdett Sound, Inc. v. Altec Corp.,"' however, involved a fac-
tual situation wherein the defendant simply contracted with a new
distributor after the plaintiff, the original distributor, was unable to
satisfy his indebtedness to the defendant. Judge Morgan, stated
that no antitrust violation can be found if a manufacturer merely
contracts with a new distributor and subsequently terminates con-
tractual relations with the original distbibutor12 It is thus quite
apparent from Wilson and Burdett Sound that, absent proof of a per
se violation, the Fifth Circuit is less inclined to view a franchise
termination with disfavor.

II. THE CLAYTON ACT

A. In General

The Clayton Act departs from the pattern of general prohibi-
tions outlined in the Sherman Act and seeks to guarantee a competi-
tive marketplace by making specific activities illegal. 3 In addition,
the Clayton Act contains a very important section for the private
plaintiff. Indeed, section 484 of the Clayton Act is the core of private

59. 510 F.2d 986 (5th Cir. Apr. 1975).
60. Id. at 988.
61. 515 F.2d 1245 (5th Cir. July 1975).
62. Id. at 1248.
63. G. THOMPSON & G. BRADY, ANTITRUST FUNDAMENTALS 12-13 (2d ed. 1974).
64. 15 U.S.C. § 15 (1970). Section 4 permits private plaintiffs to bring treble damage

suits for violation of the Sherman and Clayton Acts.
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antitrust actions. 5 In order for the private plaintiff to succeed under
it, he must establish three elements. First, he must prove that viola-
tion of the antitrust laws has in fact occurred;"6 second, he must
show that the alleged illegal conduct caused an injury to his busi-
ness or property; 7 finally, he must demonstrate that the injury suf-
fered is compensable in monetary terms."8

Several cases involving section 4 and the private plaintiff's at-
tempt to establish the existence of these three elements were before
the Fifth Circuit during this survey period. In those cases, questions
concerning proof of injury and measurement of damages were of
particular importance.

B. Proof of Injury

One of the elements of the private plaintiff's suit is proof that
the illegal conduct actually caused injury to his business or prop-
erty. In Copper Liquor, Inc. v. Adolph Coors Co.,"5 the Fifth Circuit
found that Coors had violated section 1 of the Sherman Act with
respect to price-fixing.'6 The court remanded the case for the pur-
pose of gathering additional evidence on the question of injury be-
cause the record contained no "substantial probative facts" to sup-
port a finding that the plaintiff was injured by Coors' pricing poli-
cies.7 Writing for a three-judge panel, Judge Wisdom recognized
that the defendant, not the plaintiff, should bear the risk of uncer-
tainty inherent in measuring plaintiff's injury. 2 Nevertheless,

65. ABA ANTITRUST DEVELOPMENTS 1955-1968, at 279 (1968). The growing importance
of the private antitrust suit is illustrated by the fact that, in the period of 1969-70, 3,399
private antitrust suits were filed. In 1970 alone, 929 suits were filed. This is an increase of
121.2% over those filed in 1961 and an increase of 18.6% over those filed in 1969. DIRECTOR OF

THE ADM'N OFFICE OF UNITED STATES COURTS, ANNUAL REPORT (1970).
66. Simpson v. Union Oil Co., 311 F.2d 764, 767 (9th Cir. 1963), rev'd on other

grounds, 377 U.S. 13 (1964); Alberto-Culver Co. v. Andrea Dumon, Inc., 295 F. Supp. 1155
(N.D. Il. 1969).

67. Hawaii v. Standard Oil Co., 405 U.S. 251 (1972).
68. Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481 (1968).
69. 506 F.2d 934 (5th Cir. Jan. 1975).
70. See text accompanying notes 47-52 supra. As permitted by section 4 of the Clayton

Act, the plaintiff brought a treble damage action for a violation of section 1 of the Sherman
Act.

71. 506 F.2d at 953.
72. Id. See Shumate & Co., Inc. v. National Ass'n of Sec. Dealers, Inc., 509 F.2d 147

(5th Cir. Mar. 1975), in which the Fifth Circuit also stated that the plaintiff must establish
proof of injury as a prerequisite to maintaining a private suit. See also Kestenbaum v. Falstaff
Brewing Corp., 514 F.2d 690 (5th Cir. June 1975), for a discussion of proof of injury under a
private restraint of trade c~aim. Here, the Fifth Circuit said that a private plaintiff need only

19761



TEXAS TECH LAW REVIEW

Judge Wisdom also recognized that the plaintiff must show that he
has in fact suffered some injury.7 3

Several facts led the court to decide that there was insufficient
evidence of injury. Initially, the court was skeptical of plaintiff's
allegation of injury when in fact he sold Coors beer as a "loss
leader."' The court then questioned the sufficiency of the plaintiff's
evidence. The plaintiff testified that even though he sold Coors
below cost, he still suffered an injury after delivery was terminated
because business declined after he ceased selling Coors. The plain-
tiff sold Coors as a "loss leader" in order to attract customers to the
store to buy other products. Because of the termination of Coors
deliveries, the plaintiff was allegedly forced to reduce his markup
on other items to compensate for his business losses. "[L]oss of
markup profits" was said to run around $75 to $100 per business
day. The plaintiff's expert witness provided the major source of
testimony on the issue of damages. The expert's testimony, upon
which the jury verdict awarding damages was based, was derived
from records which did not include accurate data on the year's sales
or inventory. The expert testified about the loss of sales solely on
the basis of a comparison of the store's gross bank deposits in the
months before and after the termination of deliveries by Coors.
From this comparison, he derived a percentage figure which was
used to determine lost sales. In addition, the expert ascertained the
loss in markup by examining "cost of goods sold." The court, how-
ever, questioned the accuracy of this cost of goods figure in view of
the fact that the plaintiff's accounting ledgers were not broken down
into the basic sections of capital, assets, liabilities, and inventory;
more importantly, the books did not balance.7"

In ruling that there was insufficient evidence of injury, the Fifth
Circuit made several statements which may provide guidance for
future private plaintiffs. First, a plaintiff who claims injury to his
business or property from the termination of deliveries of the "loss
leader" must establish two facts in order to prove such injury. Ini-
tially, he must show that, before termination of the "loss leader,"
profits from other sales generated by the "loss leader" covered losses

show that the restraint tends or is reasonably calculated to prejudice the public interest, but
that a mere showing of individual injury, and not public injury, is insufficient to permit
recovery under a private restraint of trade claim.

73. 506 F.2d at 953-54.
74. Id. at 954.
75. Id.
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from selling the "loss leader" at less than cost. Additionally, he
must show that profits from sales generated by the "loss leader"
exceeded profits from sales after the "loss leader" was terminated."
The court also stated that in determining the profitability of a going
concern ". . . there is no substitute for accurate sales records and
inventory accounts."" Coors thus reiterates that the private plain-
tiff must do much more than simply prove that the defendant has
violated the antitrust laws. A private plaintiff will gain little solace
from the fact that he has proved such a violation unless he is also
able to prove injury and to recover for that injury.

C. Treble Damages

In private antitrust suits, the awarding of treble damages serves
two particular purposes.78 First, treble damages have the "ordinary
result of putting the plaintiff in as good a position as he would have
occupied in the absence of the violation." Second, the damages are
trebled in order to deter antitrust violations. Therefore, cases relat-
ing to the measurement of damages and to the manner of instructing
the jury concerning damages should be important to a private plain-
tiff and his attorney. Lehrman v. Gulf Oil Corp.7" sets forth in rather
clear terms the Fifth Circuit's position on the method for measuring
damages and the manner of instructing the jury.

Gulf Oil, which had earlier been found to be in violation of
section 1 of the Sherman Act,"5 appealed from a retrial on the ques-
tion of damages. In particular, Gulf attacked the jury instructions
relating to the question of damages, and the admission of certain
evidence used by the plaintiff to compute lost profits. In rejecting
Gulf's appeal, Judge Gewin stated initially that lost future profits
is a viable alternative to a standard based on the value of a going
concern for purposes of measuring antitrust damages." He then
recognized that although lost future profits may be speculative and
may present problems of proof in certain situations, such a measure-
ment of damages is no more speculative or difficult to prove than
going concern value. The court believed that there may be situa-

76. Id.
I77. d.

78. Comment, Private Treble Damage Antitrust: Measure of Damages For Destruction
of All or Part of a Business, 80 HARV. L. REV. 1566 (1967).

79. 500 F.2d 659 (5th Cir. Sept. 1974).
80. Gulf was found guilty of price-fixing, 464 F.2d 26 (1972).
81. 500 F.2d at 662-63. Loss of future profits was also held to be a proper measure of

damages in private suit in Greene v. General Foods Corp., 517 F.2d 635 (5th Cir. Aug. 1975).
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tions where an award of lost future profits will more fully compen-
sate the plaintiff than would damages based upon going concern
value.

82

Addressing himself to the question of the measurement of lost
future profits, Judge Gewin noted that there are two methods of
proving such losses-the before and after theory83 and the yardstick
theory.84 Lehrman, however, presented evidence that incorporated
both methods. Lehrman's expert witness relied not only upon the
plaintiff's past expenses (the before and after theory), but also upon
a comparison of Lehrman's expense data with that of comparable
business operations (the yardstick theory). In the court's view, the
plaintiff's method of proof was not unacceptable merely because
such method of proof was tailored to fit his own needs. The court
concluded that the plaintiff need only present reasonably adequate
data designed to prove lost profits. The defendant may then present
conflicting evidence. At that time, it becomes the jury's duty to
resolve the conflict.

The court also discussed the manner of instructing the jury in
this case. First, the court determined that although it would be
better practice to instruct the jury to award only the present value
of lost future profits, failure to do so in this case was harmless
error.8

1 Finally, the court followed current precedent" in ruling that
the jury need not be instructed that the damages will be trebled. 7

These holdings, along with those concerning lost future profits, pro-
vide important guidelines for both the parties and the courts in
deciding the treble damage issue.

III. THE ROBINSON-PATMAN ACT

A. In General

The Robinson-Patman Act, which amended section 2 of the

82. 500 F.2d at 664.
83. The before and after theory compares the plaintiff's profit record prior to the anti-

trust violation to the profit record subsequent to the violation. Id. at 667.
84. The yardstick test involves a comparison of the plaintiff's profits with the profits

of a business closely comparable to the plaintiff's business. Id.
85. Gulf argued that the jury instruction created the possibility that duplicative dam-

ages might be awarded, but the court decided otherwise. Id. at 665.
86. Pollock & Riley, Inc. v. Pearl Brewing Co., 498 F.2d 1240 (5th Cir. 1974). This same

result was also reached in three other cases this survey period: Sulmeyer v. Coca Cola Co.,
515 F.2d 835 (5th Cir. July 1975); Copper Liquor, Inc. v. Adolph Coors Co., 506 F.2d 934 (5th
Cir. Jan. 1975); Embry-Riddle Aeronautical Univ. v. Ross Aviation, Inc., 504 F.2d 896 (5th
Cir. Dec. 1974).

87. 500 F.2d at 664.

[Vol. 7:305



ANTITRUST

Clayton Act, is specifically directed at price-discrimination."s The
Fifth Circuit decided several price-discrimination cases during this
survey period. Two of these cases are of particular importance to the
private plaintiff. Those cases, Bacon v. Texaco, Inc." and Hampton
v. Graft Vending Co.,"0 involved the jurisdictional question relating
to the interstate commerce requirement of the Robinson-Patman
Act.

B. The Interstate Commerce Requirement

The Robinson-Patman Act, like the Sherman Act,' has an in-
terstate commerce requirement. Section 13(a) of the Robinson-
Patman Act sets forth this requirement. 2 Under this section, sales
allegedly constituting price-discrimination are subject to sanction
only if: 1) the defendant is engaged in commerce; 2) in the course
of such conduct the defendant discriminates in price between differ-
ent purchasers of commodities of like grade and quality; 3) either
or any of the purchases involved in the price discrimination are in
commerce; and 4) there is likely to be an adverse effect on competi-
tion. Failure to satisfy these requirements may be fatal to a plain-
tiff's suit.

In Bacon v. Texaco, Inc.," the Fifth Circuit affirmed the dis-
trict court's order granting summary judgment for defendant Tex-
aco on the grounds that the plaintiff failed to show that Texaco's
sale of gasoline satisfied the commerce requirement of the
Robinson-Patman Act. The court had two bases for finding that the
sale of gasoline did not satisfy the commerce requirement. First, the
court held that the plaintiff had failed to show that at least one of
the two sales involved was an interstate sale. 4 In the court's view,
precedent mandated that at least one of the sales be interstate.
Second, the Fifth Circuit held that the sale of gasoline was not in
the "flow of commerce"95 because the product actually in com-
merce-crude oil-had undergone "substantial change through pro-
cessing after entering the State of sale."" The substantial change

88. 15 U.S.C. § 13 (1970).
89. 503 F.2d 946 (5th Cir. Nov. 1974).
90. 516 F.2d 100 (5th Cir. July 1975).
91. See text accompanying notes 6-16 supra.
92. 15 U.S.C. § 13(a) (1970).
93. 503 F.2d 946 (5th Cir. Nov. 1974).
94. Id. at 948.
95. Id.
96. Id.
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involved the refining of the crude oil into gasoline. The gasoline
itself did not cross state lines. The court also rejected the plaintiff's
final argument that the transportation of the gasoline on a naviga-
ble waterway of the United States within the state of sale satisfied
the commerce requirement. Finally, although Texaco admitted that
it had granted jobber discounts, the Fifth Circuit nevertheless
determined that the Robinson-Patman Act is not "a panacea for
every sort of pricing disparity." 7 The Fifth Circuit, like the Su-
preme Court, adheres to the approach that the Robinson-Patman
commerce requirement is to be narrowly construed."

A futher indication that the Fifth Circuit now intends to inter-
pret the Robinson-Patman commerce requirement narrowly was
evidenced by the decision in Hampton v. Graff Vending Co." There,
the Fifth Circuit held that the plaintiff failed to satisfy the com-
merce requirement; the case was remanded, however, in light of a
change in the law during prosecution of the suit. The change in the
law to which the court referred was embodied in the most recent
Supreme Court decision interpreting the jurisdictional reach of the
Robinson-Patman Act. In Gulf Oil Corp. v. Copp Paving Co., 00 the
Supreme Court held that the "in commerce" language of the
Robinson-Patman Act "differs distinctly from that of § 1 of the
Sherman Act."'' Relying on Copp, the Fifth Circuit remanded the
case to give the plaintiff the opportunity to show that at least one
of the two transactions alleged to be discriminatory was in interstate
commerce. Thus, it is clear that the jurisdictional requirement of
the Robinson-Patman Act may no longer be satisfied by merely
showing that pricing activities affect commerce. The burden on the
private plaintiff to satisfy the commerce requirement under this Act
is now much greater because of the narrow interpretation which the
Fifth Circuit is presently giving to this requirement.

IV. CONCLUSION

Other courts looking to the Fifth Circuit for guidance will find
that this circuit has taken a moderate approach toward private
antitrust plaintiffs. This moderate approach is the natural result of

97. Id.
98. Gulf Oil Corp. v. Copp Paving Co., 419 U.S. 186 (1974). Note that Texaco was

decided prior to Copp.
99. 516 F.2d 100 (5th Cir. July 1975).
100. 419 U.S. 186 (1974).
101. Id. at 194.

[Vol. 7:305



1976] ANTITRUST 325

a balancing process. In dealing with private antitrust actions, the
courts must struggle with the dilemma of balancing the necessity
of the private action, as a supplement to public enforcement of the
antitrust laws, with the disadvantages of such actions as potential
tools for harassment and revenge. Although it may not have been
conscious of its achievement, the Fifth Circuit performed admirably
during this survey period in discouraging the harmful aspects of the
private action while at the same time not thwarting its use as an
enforcement device.

Michael R. Stoltz




