
BANKRUPTCY

duplicate as a counterpart produced by any technique which accu-
rately reproduces the original. Obviously, this would include a
Xerox copy. Rule 1003 makes a duplicate admissible to the same
extent as an original unless a genuine question is raised regarding
the authenticity of the original. These rules should facilitate bank-
ruptcy proceedings in which documentary evidence is necessary.4

Large attendance by practicing lawyers at seminars and sympo-
sia, plus increased popularity of bankruptcy courses in law schools
demonstrate that the legal profession is coming to the realization
that familiarity with bankruptcy law and practice is essential for
the lawyer who would give his business client well-rounded repre-
sentation.

Survey

I. DISCHARGE

Generally, a discharge, when granted, relieves the bankrupt
from enforcement of all provable debts.'

The privilege of a discharge is bestowed upon the "honest but
unfortunate debtor" to give him a new opportunity in life and a
clear field for future effort. But, the solicitude of Congress stops
at the bankrupt who does not conform to this appealing image and
who has engaged in grossly irresponsible or fraudulent conduct, or
over-utilized the opportunity.'

Reflecting this policy, section 14c of the Bankruptcy Act' con-
tains a catalogue of commissions and omissions which may operate
to bar the granting of a discharge. Subsection (2) of this section
provides in part that a bankrupt will not be allowed a discharge if
he has unjustifiably failed to maintain records from which his finan-
cial condition might be ascertained.4 Similarly, subsection (7) of the
same section bars the bankrupt's discharge if the bankrupt fails to

4. The rules, their legislative history and the notes of Congressional committees were
reported at Survey, Federal Rules of Evidence, Fifth Circuit Survey, 6 TEx. TECH L. REv. 773
(1975).

1. S. RIESENFELD, CREDITORS' REMEDIES AND DEBTORS' PROTECTION 712 (1975).
2. Id. at 711.
3. 11 U.S.C. § 32(c) (1970).
4. Id. § 32(c)(2).
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explain satisfactorily a loss of assets.' The Fifth Circuit, in McBee
v. Sliman, had occasion to apply these subsections to deny the
discharge of a husband or wife for their failure to maintain books
or accounts in a manner sufficient to satisfactorily explain the loss
of $14,000 in assets. The loss, according to the bankrupt petitioners,
was the result of a gambling spree by the husband using the sepa-
rate property of the wife.

Chief Judge Brown, writing for the Fifth Circuit in McBee,
agreed with the bankruptcy judge's denial of a discharge. The Chief
Judge stated that broad discretion is vested in the bankruptcy judge
to grant or deny a bankruptcy petition based on a determination
that books or records are adequate or inadequate under the terms
of section 14c(2) and on the facts of each case. Furthermore, he
noted that if, as here, the bankruptcy judge's determination has
been upheld by the district court, it will not be overturned "except
for the most cogent reasons."7

The Fifth Circuit refused to accept the petitioners' argument
that the inherent impracticability of maintaining gambling records
adequately justified the failure to explain satisfactorily the loss.
Chief Judge Brown stated that the petitoner's burden under section
14c 8 was to convince the bankruptcy judge by either direct or cir-
cumstantial evidence that the money had actually been lost and
that the gambling explanation was not merely a ruse to evade credi-
tors. Because the petitioners failed to meet this burden, they were
not granted a discharge in bankruptcy.

The petitioners argued finally that because the husband was
solely responsible for the loss, he alone should have the burden of
explaining it and, therefore, that the wife's discharge in bankruptcy
should have been granted. Emphasizing that collusion in such a
case would be virtually impossible to prove, Chief Judge Brown held
the denial of the wife's discharge also was proper. The Chief Judge

5. Id. § 32(c)(7).
6. 512 F.2d 504 (5th Cir. May 1975).
7. Id. at 506, citing Baum v. Earl Millikin, Inc., 359 F.2d 811 (7th Cir. 1966).
8. 11 U.S.C. § 32(c) (1970) provides in part:
[ilf, upon the hearing of an objection to a discharge, the objector shall show to
the satisfaction of the court that there are reasonable grounds for believing that the
bankrupt has committed any of the acts which, under this subdivision, would
prevent his discharge in bankruptcy, then the burden of proving that he has not
committed any of such acts shall be upon the bankrupt.

See also Bankruptcy Rule 407 which provides: "At the trial on a complaint objecting to a
discharge, the plaintiff has the burden of proving the facts essential to his objection."
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concluded that the burden under section 14c to explain the loss and
to justify the absence of records rested in this case as heavily upon
the wife as upon the husband.

Related to the section 14c catalogue of commissions and omis-
sions which may bar discharge is section 17a of the Bankruptcy Act,'
which excepts particular debts from discharge. Of particular inter-
est to the Fifth Circuit during this survey period was subsection (7)
of section 17a. This subsection excepts from discharge debts that
"are for alimony due or to become due, or for maintenance or sup-
port of wife or child.""' The Fifth Circuit, relying on this subsection,
held in In re Nunnally" that a debt of a bankrupt husband owed
by virtue of an award to the bankrupt's wife by a Texas divorce
court was not a dischargeable debt. The award was an interest in
the bankrupt's Navy retirement benefits. Judge Gee, writing for the
court, noted that although Texas law does not provide for perma-
nent alimony, 2 a divorce court is authorized at the time of the
divorce to divide the separate and community property of the
spouses in whatever manner it deems equitable and just. 3 Judge
Gee observed that "support in the future" plays a significant role
in a Texas divorce court's property division. Thus the awards in
Nunnally contained an element of "alimony-substitute, support or
maintenance."' 4 Emphasizing that courts should look not to labels
but to substance, the court held that the debt owed by virtue of the
award of Navy benefits, although not denoted alimony, fell within
the section 17a(7) exception and, thus, was excepted from dis-
charge.

In another case concerned with section 17a, the Fifth Circuit in
In re Computer Utilization, Inc. 5 examined subsection (3), which
excepts from discharge those debts which have not been duly sched-
uled in time for proof and allowance. This is true, however, only if
the creditor whose debt was not scheduled has no notice or actual

9. 11 U.S.C. § 35 (1970).
10. Id. § 35(a)(7), which provides in part:

(a) A discharge in bankruptcy shall release a bankrupt from all of his prova-
ble debts, whether allowable in full or in part, except such as . . . (7) are for
alimony due or to become due, or for maintenance or support of wife or child. ...
11. 506 F.2d 1024 (5th Cir. Jan. 1975). Another issue in this case is discussed later in

this survey. See note 20 infra and accompanying text.
12. See Frances v. Frances, 412 S.W.2d 29, 32 (Tex. 1967).
13. TEX. FAMILY CODE ANN. § 3.63 (1973).
14. 506 F.2d at 1027.
15. 508 F.2d 673 (5th Cir. Feb. 1975).
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knowledge of the bankruptcy proceedings." Applying section 17a(3),
the Fifth Circuit held in Computer Utilization that failure of a
creditor to take affirmative action to protect his rights when he is
aware that he has not been scheduled by the bankrupt as requried
by section 17a(3) will result in a discharge of the creditor's claim.
The unscheduled creditor was an attorney who had rendered serv-
ices to the bankrupt but had not been paid at the time of the filing
of the bankrupt's petition for an arrangement under Chapter XI of
the Bankruptcy Act. After a plan of arrangement was adopted, the
attorney attempted to enforce his claim in a separate state proceed-
ing. The bankruptcy judge entered a permanent injunction prohib-
iting the attorney from pursuing his state claim. The attorney
argued that because the bankrupt failed to satisfy the section 17a(3)
notice requirements by not scheduling the attorney's claim, the
adoption of the arrangement did not discharge his debt. The Fifth
Circuit, speaking through Judge Thornberry, concluded that the
attorney's debt was discharged. Judge Thornberry emphasized that
the attorney had actual knowledge of the bankruptcy proceedings
and, yet, had taken no affirmative action to protect himself as a
creditor.

II. THE ESTATE

A. Trustee's Powers Under Section 70a(5)

Section 70a(5) of the Bankruptcy Act provides that the trustee
of the bankrupt's estate is vested on appointment with title to all
property of the bankrupt which could have been transferred by the
bankrupt or which could have been levied upon prior to the filing
of the petition in bankruptcy." Section 70a(5) is the most compre-

16. 11 U.S.C. § 35(a)(3) (1970), which provides in part:
(a) A discharge in bankruptcy shall release a bankrupt from all his provable

debts, whether allowable in full or in part, except such as . ..(3) have not been
duly scheduled in time for proof and allowance, with the name of the creditor, if
known to the bankrupt, unless such creditor had notice or actual knowledge of the
proceedings in bankruptcy. ...

17. 11 U.S.C. § 110(a)(5) (1966) provides in part:
(a) The trustee of the estate of a bankrupt . . . shall . .. be vested by

operation of law with the title of the bankrupt as of the date of the filing of the
petition initiating a proceeding under this title . . . to all of the following kinds of
property wherever located ...(5) property, including rights of action, which prior
to the filing of the petition he could by any means have transferred or which might
have been levied upon and sold under judicial process against him, or otherwise
seized, impounded, or sequestered. . ..

[Vol. 7:327
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hensive subsection in section 70a dealing with title to the bankrupt's
property."s It places in the trustee "every vested right and interest
growing out of property that can properly be the subject of lawful
transfer, levy or seizure-whether corporeal or incorporeal.""

Judge Gee, writing for the Fifth Circuit in In re Nunnally,1 was
confronted with the issue of whether Navy retirement benefits fell
within that category of property passing to the trustee in bank-
ruptcy under section 70a(5). Judge Gee first noted that Congress
had not exempted the Navy benefits from levy and attachment as
it had done for railroad retirement benefits, social security pay-
ments, military retirement pay annuities, and other pension plans.
He also pointed out that Congress had not provided specifically by
statute that Navy retirement benefits were not transferable. In spite
of both of these facts, the court, relying on Kokoszka v. Belford,2

held that the Navy retirement benefits did not pass to the trustee
in bankruptcy. Quoting the United States Supreme Court in
Kokoszka, Judge Gee stated that if the particular interest in ques-
tion is

designed to function as a wage-substitute at some future period
and, during that future period, to "support the basic requirements
of life for" [the debtor], . . . and removal of the interest would
hamper the bankrupt's efforts to make a new start, the property
will not pass to he trustee.2

The Navy retirement benefits fell within this category of property
because they were periodic payments made during a time when the
bankrupt might well have no or few other sources of income.

In another decision involving section 70a(5), the Fifth Circuit
ruled in In re McLoughlin23 that an interest held in trust for the
bankrupt passed to the trustee in bankruptcy. The court, speaking
through Judge Coleman, looked to Georgia law to determine what
type of interest the bankrupt held in the trust and whether that
interest was transferable. Judge Coleman concluded that although
the bankrupt's vested interest was subject to divestment, it was
transferable under Georgia law. The interest, therefore, was subject

18. 4A W. COLLIER, COLLIER ON BANKRUPrCY 70.15[11, at 136 (14th ed. 1975).
19. Id. at 137.
20. 506 F.2d 1024 (5th Cir. Jan. 1975).
21. 417 U.S. 642 (1974).
22. 506 F.2d at 1026.
23. 507 F.2d 177 (5th Cir. Jan. 1975).
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to the power of the trustee in bankruptcy under section 70a(5).
Judge Coleman also held, however, that discretionary support pay-
ments under the trust, being nontransferable and not subject to levy
or judicial process under Georgia law, were not subject to the control
of the trustee under section 70a(5).

B. Trustee's Powers Under Section 70c

The trustee's powers under section 70c24 of the Bankruptcy Act
are those which state law would allow to a supposed creditor of the
bankrupt who had, at the date of bankruptcy, obtained a lien by
legal or equitable process upon all the property available for the
satisfaction of his claim against the bankrupt. 5

In re Samuels & Co. 6 confronted the court with the question of
whether a trustee in bankruptcy is entitled as a hypothetical judi-
cial lien creditor under section 70c to a priority of interest in prop-
erty of the bankrupt as against an unpaid cash seller who possessed
a right to reclaim the property under section 2-507 of the Uniform
Commercial Code.27 In this case, originally decided during the sur-
vey period but later reversed by the Fifth Circuit en banc, cattle
sellers delivered cattle to the buyer, a meat packing and processing
firm. The buyer paid the sellers by checks that eventually were
dishonored. Thereafter the buyer filed its petition in bankruptcy. A
3-judge panel for the Fifth Circuit, after determining that the sale
was a cash transaction, held that the sellers had the right to reclaim
the proceeds2" of a sale of the cattle under section 2-507 as against
a secured party who held a perfected security interest in the same

24. 11 U.S.C.A. § 110(c) (Supp. 1975), which provides in part:
(c) The trustee shall have as of the date of bankruptcy the rights and powers

of: (1) a creditor who obtained a judgment against the bankrupt upon the date of
bankruptcy, whether or not such creditor exists, (2) a creditor who upon the date
of bankruptcy obtained an execution returned unsatisfied against the bankrupt,
whether or not such creditor exists, and (3) a creditor who upon the date of bank-
ruptcy obtained a lien by legal or equitable proceedings upon all property, whether
or not coming into possession or control of the court, upon which a creditor of the
bankrupt upon a simple contract could have obtained such a lien, whether or not
such a creditor exists.
25. 4A W. COLLIER, COLLIER ON BANKRUPTCY 70.49, at 596-97 (14th ed. 1975).
26. 510 F.2d 139 (5th Cir. Mar. 1975), rev'd on rehearing en banc, No. 73-1185 (5th Cir.,

Feb. 17, 1976).
27. Id. at 144. Samuels arose under Texas law, therefore, all references to UCC provi-

sions relate to TEX. Bus. & COM. CODE, Chapter 2, (1968) (Sales).
28. The cattle had been sold by the buyer, thus, the controversy concerned the proceeds

of that sale. 510 F.2d at 144.
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goods of the bankrupt buyer. 9

The court then considered the seller's rights as against the trus-
tee in bankruptcy. Under section 70c of the Bankruptcy Act, the
trustee, as a hypothetical lien creditor, will cut off the rights of
sellers who hold unperfected security interests."0 The seller's rights
in Samuels, however, were greater than those of a holder of an
unperfected security interest because the sellers had the right to
reclaim the proceeds. Judge Ingraham, writing for the court, re-
viewed section 2-507 to determine the priority of the seller's right
of reclamation as against the trustee's rights as a hypothetical lien
creditor. He noted that section 2-507 subordinates the seller's recla-
mation right only to a good faith purchaser but does not mention
subordination of the seller's reclamation right to the trustee in
bankruptcy. He then examined an analogous provision, section 2-
702, which deals with the seller's reclamation rights in credit trans-
actions. Emphasizing the historical development of section 2-702,
Judge Ingraham pointed out that the 1966 amendments to that
section deleted "lien creditor" as one to whom a seller's right to
reclaim would be subordinated.3 In view of the amendment to sec-
tion 2-702, Judge Ingraham proclaimed that "irresistible logic com-
pels the conclusion [that under section 2-702] the Code's drafts-
men intended for the seller's reclamation rights to prevail over the
trustee's lien. 32

Judge Ingraham concluded, however, that because the transac-
tion in question involved cash rather than credit, section 2-507, not
section 2-702, would control. Relying on the analogy between the
two provisions and being unable to discover in either section 2-507
or its accompanying comments any mention of subordination of the

29. UNIFORM COMMERCIAL CODE § 2-507 does not expressly authorize a seller's reclama-
tion right. The comment to section 2-507, on which the Samuels court relies, provides in part:
"The provision of this Article for a ten day limit within which the seller may reclaim goods
delivered on credit to an insolvent buyer is also applicable here." UNIFORM COMMERCIAL CODE

§ 2-507, Comment 3.
30. See note 24 supra.
31. Because Samuels arose in Texas, TEX. Bus. & COM. CODE § 2.702 (1968), was

applicable. That provision still contains "lien creditor" as one to whom the seller's right to
reclaim is subordinated. Not all states have removed "lien creditor" from section 2-702. The
authors of The Handbook of the Law under the Uniform Commercial Code, however, note
that regardless of whether or not "lien creditor" is deleted from 2-702, most commentators
would agree that under 2-702 sellers reclamation rights should prevail as against a trustee in

bankruptcy. J. WHITE AND R. SUMMERS, THE HANDBOOK OF THE LAW UNDER THE UNIFORM

COMMERCIAL CODE 244-45 (1972).
32. 510 F.2d at 152.
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seller's reclamation right, the court declared that the Samuels sell-
ers should prevail as against the trustee in bankruptcy.

In a strong dissent, Judge Godbold criticized the 3-judge panel
majority for favoring the injured seller. He stated that the interest
of an unpaid cash seller in goods already delivered to a buyer is
subordinate to the interest of a holder of a perfected security interest
in those same goods. He concluded that any contest involving the
buyer's trustee in bankruptcy would be a struggle with the secured
creditor of the bankrupt.

Judge Godbold's dissenting opinion was adopted on rehearing
en banc as the opinion of the Fifth Circuit. The issue under the
Bankruptcy Act, therefore, was whether the buyer's trustee in bank-
ruptcy, as a hypothetical lien creditor under section 70c, would
prevail as against the secured party. Judge Godbold held that the
secured party's interest could not be defeated by the trustee. He
further stated that a controversy between a reclaiming seller and a
trustee in bankruptcy would arise only if the secured party aban-
doned its claim. If this were the case, Judge Godbold would reach
a result opposite that of the 3-judge panel majority. He stated
that the trustee in bankruptcy would prevail over a reclaiming
seller by virtue of the trustee's section 70c power as a hypothetical
lien creditor. This result would be compelled, he concluded, be-
cause the trustee is expressly designated a lien creditor under the
Uniform Commercial Code with rights that are superior to those of
holders of unperfected security interests such as the reclaiming
sellers in Samuels.

C. Trustee's Powers Under Section 70e

Section 70e of the Bankruptcy Act33 confers upon the trustee
whatever powers of avoidance any creditor of the bankrupt might
have had under state or federal law. 4 The section not only gives the
trustee the powers to avoid fraudulent transfers or obligations but
also allows him to avoid transfers or obligations that would be void-
able for any other reason by any creditor of the debtor having a

33. 11 U.S.C. § 110(e) (1970), which provides in part:
(e)(1) A transfer made or suffered or obligation incurred by a debtor adjudged

a bankrupt under this title which, under any Federal or State law applicable
thereto, is fraudulent as against or voidable for any other reason by any creditor of
the debtor, having a claim provable under this title, shall be null and void as
against the trustee of such debtor.
34. 4A W. COLLIER, COLLIER ON BANKRUPTCY 70.69[1], at 762-63 (14th ed. 1975).
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provable claim under the Bankruptcy Act.35

In In re Country Lad Foods, Inc.3" the Fifth Circuit was faced
with the issue of whether a bank's security interest in the bankrupt's
personal property and trade fixtures was voidable by the trustee
under section 70e of the Bankruptcy Act. The bankruptcy judge had
ordered that each party asserting a claim of right, title, or interest
in the personal property or trade fixtures file a complete statement
of his claim. Failure to file would be considered a waiver of the claim
by the bankruptcy judge.

The bankrupt's lessor had filed proof of an unsecured claim for
unpaid rent and ad valorum taxes. The lessor, however, made no
claim with respect to the property of the bankrupt. Nor did the
lessor respond to the court's order requiring that all claims against
the property be filed. The trustee argued that under Georgia law a
security interest in fixtures is not valid as against a person who
holds an interest in the real estate on which the fixtures are placed
and who has not consented to the security interest. The lessor had
an interest in the land and had not consented to the security inter-
est. The trustee argued, therefore, that the bank's security interest
was not valid as against the lessor. Consequently, the trustee at-
tempted to invoke the lessor's rights under state law through section
70e to invalidate the bank's security interest. The Fifth Circuit, in
a per curiam decision, declared that regardless of the lessor's rights
under state law, its failure to assert any claim against the bank-
rupt's personal property or trade fixtures after being placed on no-
tice to do so by the bankruptcy court compelled the conclusion that
the lessor had waived its claim. The trustee, therefore, would not
be permitted to assert the claim waived by the lessor to void the
bank's security interest.

III. BANKRUPTCY COURTS

A. Summary Jurisdiction

Bankruptcy courts have summary jurisdiction to adjudicate
controversies relating to property over which they have actual or
constructive possession.37 The test for summary jurisdiction is not
title in but possession by the bankrupt at the filing of the petition

35. Id.
36. 500 F.2d 393 (5th Cir. Sept. 1974).
37. Thompson v. Magnolia Petroleum Co., 309 U.S. 478, 481 (1940).
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in bankruptcy." Controversy over the concept of possession arose in
two Fifth Circuit cases during this survey period.

1. Possession of Telephone Numbers

Judge Ainsworth, in In re Fontainebleau Hotel Corp.,39 held
that a district court sitting in bankruptcy in a Chapter X proceeding
had summary jurisdiction over the use of telephone numbers issued
to the corporate bankrupt because the telephone numbers were
within the constructive possession of the bankrupt. The bankrupt
was concerned with retaining its present telephone numbers be-
cause it had invested substantial sums in advertising which listed
the numbers. Emphasizing that "right to use" is the most important
attribute of possession, Judge Ainsworth stated that the bankrupt
in Fontainebleau clearly had the right to use the telephone numbers
at the time of filing the petition in bankruptcy. Consequently, the
district court had summary jurisdiction to issue an injunction com-
pelling the creditor telephone company to continue to provide tele-
phone service to the bankrupt under its present telephone numbers.

The Fifth Circuit decision in Fontainebleau that the right to
use telephone numbers constitutes possession is in conflict with
Ninth and Second Circuit decisions." These circuits decided that
bankrupts do not have possession of telephone numbers. They relied
on telephone company tariffs which stated that a subscriber ac-
quires no property rights in a telephone number when he is allowed
to use it. 4

1 The Fifth Circuit, however, concluded that a tariff, a
matter of state law, could not determine the meaning of the term
"property" under federal bankruptcy law.

2. Property Possessed by Bankrupt's Agent

On filing a petition in bankruptcy, property in the hands of the
bankrupt's agent passes into the constructive possession of the
bankruptcy court and is thereby subject to the summary jurisdic-
tion of the court.42 In In re Naviera Azta, S.A. 43 a corporation held
accounts receivable and proceeds of those accounts for the bankrupt

38. Id.
39. 508 F.2d 1056 (5th Cir. Feb. 1975).
40. See In re Best Re-manufacturing Co., 453 F.2d 848 (9th Cir. 1971); Slenderella Sys.

of Berkeley, Inc. v. Pacific Tel. & Tel. Co., 286 F.2d 488 (2d Cir. 1960).
41. See In re Best Re-manufacturing Co., 453 F.2d 848, 849 (9th Cir. 1971).
42. 2 W. COLUER, COLUER ON BANKRUPTCY 23.05[3], at 482-83 (14th ed. 1975).

43. 500 F.2d 390 (5th Cir. Sept. 1974).
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by virtue of its duties as a general agent for the bankrupt. The fact
that the corporation was given the power to deduct from the ac-
counts sums due itself for performance of its agent's duties was held
not to change the fact it had possession of the property solely as
an agent for the bankrupt.

B. Chapter X Proceedings

1. Lien Enforcement v. Section 116(4) Injunction

The Fifth Circuit, in In re Atlanta International Raceway,
Inc.," was confronted in a Chapter X reorganization proceeding
with the question of whether a claim for attorneys' fees pursuant to
a provision in a promissory note was allowable against the corpo-
rate-bankrupt maker of the note. The court, speaking through
Judge Ainsworth, concluded that the provision for attorneys' fees
could not be enforced because of a section 116(4) prohibitory injunc-
tion issued by the district court. Section 116(4) of the Bankruptcy
Act, in part, confers upon the bankruptcy court the power to "enjoin
or stay until final decree . . . any act or proceeding to enforce a lien
upon the property of the debtor.""

In March 1968, the bankrupt executed a promissory note for $1
million. The debt, evidenced by the note, was secured by the bank-
rupt's property. The note provided attorneys' fees for the holder if
the indebtedness evidenced by the note was collected by law or
through an attorney. In January 1971, a petition for reorganization
of the bankrupt was filed and approved under Chapter X. There-
after, pursuant to section 116(4), the district court entered an in-
junction prohibiting all creditors from prosecuting any suit or doing
any act to enforce claims against the bankrupt. In August 1972,
during pendency of the Chapter X proceedings, the bank advised
the bankrupt and his trustee that the note was in default. The bank
demanded payment and stated that the provision for attorneys' fees
would be enforced if payment were not received within 10 days.
After the 10-day period expired, the bank applied to the bankruptcy
court for permission to foreclose. The court denied the bank's re-
quest.

Judge Ainsworth, affirming the district court's denial of the
request, began his analysis by stating that the validity of the bank's
lien for attorneys' fees is a question of state law, but that the en-

44. 513 F.2d 546 (5th Cir. May 1975).
45. 11 U.S.C. § 516(4) (1970).
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forceability of the lien in a Chapter X proceeding is a question of
federal bankruptcy law. He then applied the federal bankruptcy law
and concluded that enforcement of the bank's attorneys' fees lien
in a Chapter X proceeding would not only frustrate the district
court's efforts to fulfill its responsibilities under the Bankruptcy Act
but would be inconsistent with the purposes of Chapter X.

Elaborating first on the court's responsibilities, Judge Ain-
sworth stated that the court must protect the bankrupt's assets in
order to develop a reorganization plan. The district court's injunc-
tion forbidding the enforcement of creditors' rights to recover attor-
neys' fees against the bankrupt was found to be proper and neces-
sary in order to preserve the court's exclusive jurisdiction over the
debtor and its property. Because the bank's demand letter was
found to constitute an "act or proceeding to enforce a lien upon the
property of the debtor,"4 it fell within the terms of the district
court's prohibitory injunction. Judge Ainsworth noted that any ac-
tion to enforce that lien would frustrate the district court's efforts
to meet its responsibilities under the Bankruptcy Act and, there-
fore, could not be permitted.

When he considered the purposes of Chapter X, Judge Ain-
sworth noted that two obstacles prevented the bankrupt and his
trustee from satisfying the bank's demand for payment to avoid
incurring additional liability for the attorneys' fees. First, the dis-
trict court's injunction could not have been changed to allow en-
forcement of liens against the bankrupt within the 10-day period
because of statutory requirements for notice to other creditors. Sec-
ond, the trustee's responsibility to hold all such demands in abey-
ance lest the bankrupt's prospects for reorganization be jeopardized
by loss of essential assets prevented the trustee from satisfying the
bank's demand. Judge Ainsworth concluded that it was, "contrary
to the purpose of Chapter X to inflict this added expense [for attor-
neys' fees] on the debtor, and derivatively, on its other creditors."47

2. Power To Effectuate a Plan of Reorganization

In re Seminole Park & Fairgrounds, Inc.4" concerned a contro-
versy between the trustee under a 1971 Chapter X reorganization of
Seminole Downs Race Track and the creditors under an earlier 1964
reorganization of the same race track. The issue presented in this

46. Bankruptcy Act § 116(4), 11 U.S.C. § 516(4) (1970).
47. 513 F.2d at 549.
48. 502 F.2d 1011 (5th Cir. Oct. 1974).
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case was whether the district court had the power to give effect to
an unperfected security interest in the creditors which was provided
for in the 1964 reorganization plan. The 1964 plan provided that
payment to unsecured creditors of the race track would be secured
by the race track's racing permit and that a security interest in the
permit was to be obtained by the creditors pursuant to Florida law.
It was not discovered until 1972 that the filing necessary for perfec-
tion of a security interest under Florida law had not been carried
out by the creditors. The trustee contended that the Florida Uni-
form Commercial Code controlled and extinguished the secured in-
terest of the creditors. The Fifth Circuit, however, held that the
district court had the power to give effect to the security interest by
virtue of its powers to see that there was in fact compliance with the
1964 plan.

The dispute in Seminole centered around section 22911 of the
Bankruptcy Act. Section 229 essentially provides that once the re-
organization plan has been "substantially consummated"' " it may
not be altered or modified.5 The trustee under the 1971 proceedings
argued that effectuation of the security interest of the 1964 creditors
would violate section 229. This, in the trustee's opinion, would con-
stitute a modification or amendment of the 1964 plan which pre-
viously had been "substantially consummated" under section 229.
Chief Judge Brown emphasized that one of the principal reasons for
the enactment of section 229 was to inhibit bankruptcy courts from
second-guessing the approved plan of reorganization by establishing

49. 11 U.S.C. § 629 (1970).
50. 11 U.S.C. § 629(a) (1970), which provides:

(a) A plan shall be deemed to have been substantially consummated if, inso-
far as applicable, each of the following events has occurred:

(1) transfer, sale, or other disposition of all or substantially all of the
property dealt with by the plan pursuant to the provisions of the plan:
(2) assumption of operation of the business and management of all or
substantially all of the property dealt with by the plan by the debtor or
by the corporation used for the purpose of carrying out the plan; and
(3) commencement of the distribution to creditors and stockholders,
affected by the plan, of the cash and securities specified in the plan as
provided for in section 624 of this title.

51. 11 U.S.C. § 629(c) (1970), which provides:
(c) When a plan has been substantially consummated as defined in subdivi-

sion (a) of this section, or an order has been entered under subdivision (b) of this
section, the plan may not thereafter be altered or modified if the proposed altera-
tion or modification materially and adversely affects the participation provided for
any class of creditors or stockholders by the plan.
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a new plan in the guise of an order or an amendment. He added,
however, that

while maintaining the integrity and finality of the approved plan
as consummated and preventing Bankruptcy Courts from making
changes after that stage are the important functions of § 229, the
very nature of a statute which seeks to determine when the plan
is consummated is to assure that the plan approved is consum-
mated in fact. Whatever the plan calls for must be done. The
Bankruptcy Court has the power to see that that is done, and §
229 is no obstacle either to the existence of power or the timeliness
of the action."

Chief Judge Brown concluded that the district court had not made
a belated attempt to alter or amend the plan as prohibited by sec-
tion 229 but that by effectuating the security interest, it had acted
within its power to consummate the 1964 plan.

3. Equity Powers

The Fifth Circuit in In re Fontainebleau Hotel Corp.53 held that
it is within the equity power of the district court in a Chapter X
reorganization proceeding to prevent the lessor from forfeiting a
lease, despite the debtor's default of payments, and to continue the
trustee in possession of the leased property. Aligning itself with
three other circuits, 4 the Fifth Circuit, speaking through Judge Ain-
sworth, stated the general rule that "[al]though a debtor corpora-
tion may be in default in the payment of rent under a lease, the
reorganization court may nevertheless deny lessor's motion for im-
mediate possession of the premises." 5 The rationale for the rule lies
in the fact that reorganization of the debtor corporation might be
impossible if the trustee were deprived of the possession of the
leased premises. Furthermore, if the lease were forfeited by the les-
sor, any opportunity which the creditors might have to recover
would be substantially impaired, if not lost altogether.

Stephen L. Baskind

52. 502 F.2d at 1014.
53. 515 F.2d 913 (5th Cir. July 1975).
54. See Queens Boulevard Wine & Liquor Corp. v. Blum, 503 F.2d 202 (2d Cir. 1974);

Weaver v. Hutson, 549 F.2d 741 (4th Cir.), cert. denied, 409 U.S. 957 (1972); In re Fleetwood
Motel Corp., 335 F.2d 857 (3d Cir. 1964).

55. 515 F.2d at 914.
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