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Other significant Fifth Circuit activity produced an en banc
decision retaining the status quo rule that separate elements for
rates of inflation cannot be considered in damage calculations for
lost future earnings, at least in cases governed by federal law."8

Finally, as expected, a series of generally liberal decisions added to
the burgeoning storehouse of knowledge about class actions."

Survey

I. JURISDICTION

The determination of whether or not a court has jurisdiction is
the starting point for any lawsuit. Just as a race cannot start with-
out the firing of the starter's pistol, a lawsuit cannot begin until the
court in which it is brought has jurisdiction. If a court later discovers
that jurisdiction was lacking, the judgment it rendered is a nullity;
for a court without jurisdiction is powerless to act, just as a race is
invalid if a runner jumps the gun. This necessitates that the race
be rerun. These false starts are perhaps the most troublesome as-
pects of a lawsuit, because while much time and effort can be ex-
pended, nothing can be accomplished. The Fifth Circuit has had
many recent opportunities to examine the gun to see whether it was
smoking, that is, to see whether the court had jurisdiction.

rendered on June 5, 1974, the Arthur panel merely adopted the opinion of the trial judge
which had been entered on February 27, 1974.

18. Johnson v. Penrod Drilling Co., 510 F.2d 234 (5th Cir. Mar. 1975). See also Survey,
p. 294, supra. This action for personal injuries received on an amphibious drilling rig in
navigable water was originally based upon both the Jones Act and diversity jurisdiction, and
thus it is not immediately evident whether the rule announced is part of federal substantive
law or is also part of federal procedure under the influence of the seventh amendment. The
better interpretation probably is that the general question is one of substantive damage law
and not one of jury practice, see, e.g., Gonzales v. Missouri Pac. R.R., 511 F.2d 629 (5th Cir.
Apr. 1975) (FED. R. Civ. P. 49(a), and not TEX. R. Civ. P. 277, governs submission of special
issues in federal court), and thus is to be governed by state law in a diversity case.

19. E.g., Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974) (allows
class action under FED. R. Civ. P. 23(b)(2) for back pay as an equitable remedy); Boggs v.
Alto Trailer Sales, Inc., 511 F.2d 114 (5th Cir. Apr. 1975) (new amendments to Truth-In-
Lending Act expressly allow class action limited to percentage of net worth of lender or
$100,000); Dillon v. Bay City Constr. Co., 512 F.2d 801 (5th Cir. May 1975) (although trial
court correctly gave individual real estate purchaser preliminary relief, court abused discre-
tion by accelerating and denying class relief on merits); Jones v. Diamond, 519 F.2d 1090 (5th
Cir. Sept. 1975) (denial of class action in jail reform suit was appealable order as denial of
an injunction and was reversed for abuse of discretion). But see LaChapelle v. Owens-Illinois,
Inc., 513 F.2d 286 (5th Cir. May 1975) (Age Discrimination in Employment Act of 1967
requires "opt-in" type of class action as in FLSA cases, rather than "opt-out" class action as
in Title VII cases).
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A. In Personam Jurisdiction Over Nonresident Defendants

The Fifth Circuit was presented with a variety of problems
regarding the exercise of in personam jurisdiction. One of these was
the often litigated but seldom decided issue of whether the first
amendment limits the exercise of in personam jurisdiction over non-
resident defendants engaged in the publishing business although
the exercise of such jurisdiction would otherwise be constitutionally
permissible within the parameters of International Shoe Co. v.
Washington' and its progeny.2 This issue was presented in at least
two cases decided during the survey period.

In Edwards v. Associated Press3 a resident plaintiff brought suit
against a nonresident news-gathering corporation to recover dam-
ages for an allegedly libelous statement circulated in Mississippi
over defendant's newswire to its Mississippi subscribers. The dis-
trict court dismissed the action without reaching the first amend-
ment issue because it determined that the Mississippi long arm
statute did not extend to the limits urged by plaintiff. On appeal
plaintiff argued and the Fifth Circuit agreed that the Mississippi
long arm statute did provide an adequate statutory basis for the
exercise of in personam jurisdiction over the nonresident defendant
and that such an exercise was constitutional.4

In Rebozo v. Washington Post Co.5 the circuit was faced with a
similar problem. Plaintiff Rebozo brought this action for damages
against the Washington Post Company (the Company) for an
allegedly libelous newsstory printed in the Washington Post (the
Post), an operation division of the Company. The newsstory was
circulated in Florida, the forum state.6 Rebozo sought to obtain
jurisdiction over the nonresident Company through use of the Flor-
ida long arm statute. The district court determined that jurisdiction
was conferred by the statute and that the exercise of such jurisdic-
tion was constitutional.! The Fifth Circuit, speaking through Judge

1. 326 U.S. 310 (1945).
2. See, e.g., Hansen v. Denckla, 357 U.S. 235 (1958); McGee v. International Life Ins.

Co., 355 U.S. 220 (1957).
3. 512 F.2d 258 (5th Cir. Apr. 1975).
4. Id.
5. 515 F.2d 1208 (5th Cir. July 1975).
6. Id. at 1209. The newstory was also distributed to 10 Florida-based newspapers

through the Los Angeles Times-Washington Post News Service (News-Service). The News-
Service, which was 50 percent owned by the Company, distributed to its subscribers news-
stories written by employees of the Post and the Los Angeles Times. Apparently none of the
Florida newspapers or the News-Service itself was named in the complaint. Id. at 1209-10.

7. Id. at 1209-10.
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Gewin, affirmed this exercise of in personam jurisdiction over the
nonresident Company.'

Any inquiry into the exercise of in personam jurisdiction over
a nonresident defendant in a federal court sitting in diversity is a
two-step procedure.' The initial step is to determine whether the
state has provided a basis for acquiring jurisdiction over the nonresi-
dent defendant. The resolution of this issue, while significant in
obtaining jurisdiction, has little importance outside the forum be-
cause it involves federal court construction and interpretation of the
forum's jurisdictional grant. The Edwards and Rebozo panels con-
strued the long arm legislation in their respective states and con-
cluded that the long arm statutes expressly conferred jurisdiction
over defendants.' 0

The jurisdictional inquiry then shifts into its second step, which
involves a determination of whether exercise of the jurisdiction is
constitutional. It is difficult, if not impossible, to formulate a pre-
cise test to be utilized in answering the question. Neither Judge
Lynne in Edwards nor Judge Gewin in Rebozo followed the two-
prong test for constitutionality pronounced by the circuit in its ear-
lier decision of Products Promotion, Inc. v. Cousteau.1 Both judges
preferred instead to formulate their own tests. Judge Lynne pre-
ferred a three-stage test, 2 while Judge Gewin relied on the mini-
mum contact test articulated in International Shoe. 3 Both, how-
ever, agreed that the first amendment, although it is not an inde-
pendent element in the jurisdictional equation, is an important var-
iable to be considered in its solution.' 4

The impact of the first amendment on the jurisdictional equa-
tion has had a confusing history, prompting one eminent jurist to

8. Id. at 1216.
9. Erie R.R. v. Tompkins, 304 U.S. 64 (1938), requires that a federal court sitting in

diversity apply the substantive law of the forum.
10. Rebozo v. Washington Post Co., 515 F.2d 1208 (5th Cir. July 1975); Edwards v.

Associated Press, 512 F.2d 258 (5th Cir. Apr. 1975).
11. 495 F.2d 483 (5th Cir. 1974). This test is discussed in Survey, Civil Procedure, Fifth

Circuit Survey, 6 TEX. TECti L. REv. 472 (1975).
12. See 512 F.2d at 267 for the three-stage test.
13. 515 F.2d at 1213. An analysis of the Rebozo, Edwards, and Costeau cases indicates

that no mechanistic formula can be employed to determine whether the exercise of in per-
sonam jurisdiction is constitutional. The Fifth Circuit, rather than formulating a uniform
test, has left the issue to drift in the seemingly endless seas of judicial litigation into which
International Shoe originally cast it.

14. See 512 F.2d at 267 and Rebozo v. Washington Post Co., 515 F.2d 1208, 1215 (5th
Cir. July 1975). "[F]irst amendment considerations are a factor relevant to the determina-
tion of the jurisdictional question ....

[Vol. 7:343



1976] CIVIL PROCEDURE 349

comment that "it is quite impossible to establish any rule from the
decided cases; we must step from tuft to tuft across the morass
... .One may look from one end of the decisions to the other, and
find no vade mecum."'15 Nor have prior Fifth Circuit decisions
charted a uniform course. The prior decisions indicate that although
the circuit recognizes that the first amendment provides protection
from the full extent of jurisdiction permissible under International
Shoe, it distinguished between the jurisdictional protection to be
given newspapers and that to be afforded national magazines."1

The Edwards and Rebozo panels failed to recognize this dis-
tinction. They instead used the same criterion to determine whether
the nonresident defendants had relationships with the forum suffi-
cient to justify the exercise of in personam jurisdiction over them.
The courts determined that this simultaneous exercise of jurisdic-
tion did not offend due process by chilling the exercise of their first
amendment rights. This criterion was whether defendant had en-
gaged in some purposeful activity in the forum. This requirement
was construed so that it was somewhat akin to the traditional "no-
tion" of doing business.17

15. Hutchinson v. Chase & Gilbert, 45 F.2d 139, 142 (2d Cir. 1930) (opinion by Judge
Hand).

16. The circuit in Curtis Publishing Co. v. Golino, 383 F.2d 586, 592 (5th Cir. 1967),
rejected the state of publication rule which would have required libel actions to be brought
solely in the state in which the article was published. The circuit suggested, however, that
because of the differences between national magazines and newspapers, fewer contacts are
needed to justify the exercise of in personam jurisdiction over a national magazine. This
distinction was grounded in a belief that national magazines were written for national circula-
tion. Thus, a libel suit in some far-removed location would not have the same freezing effect
on their first amendment rights. This distinction is particularly meaningless when one real-
izes that the so-called "local" newspaper in Curtis was the New York Times. It is doubtful
that anyone would seriously argue that the Times is a "local" newspaper. In theory, if not in
fact, the Times is as national as the Saturday Evening Post.

17. The test formulated by the Edwards court was as follows:
[Tihe defendant [must] . .. cause a consequence in the forum state sufficient
"to indicate a purposeful enjoyment of that state's law," [citations omitted], the
cause of action sued upon usually must stem from the defendant's activities in the
local forum, [citations omitted], and . ..the consequences caused by the defen-
dant must have a substantial enough connection with the forum to make the exer-
cise of jurisdiction over the defendant comport with elemental notions of fairness,
[citations omitted]. It is in the third assessment that First Amendment considera-
tions have played a part.

512 F.2d at 267. The Rebozo court stated the test as follows:
[Flirst amendment considerations do not preclude the assertion of jurisdiction
over a national magazine, when the purposeful nature of such a publication's activi-
ties in the forum, and the concomitantly greater pecuniary benefits accruing to the
magazine by virtue of its distribution, tend to ameliorate the fear that the prospect
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The Edwards panel had no problem in determining that Asso-
ciated Press had adequate contacts with Mississippi. In this regard,
Edwards was somewhat unique in that, unlike the usual newspaper
or magazine case, the allegedly libelous statement was transmitted
exclusively to Mississippi for dissemination in the Mississippi mar-
ket. The dissemination in Mississippi was therefore not incidental
to national distribution or distribution to a primary market distant
from the forum. Rather, it was intentionally and specifically di-
rected at Mississippi." The court accordingly concluded that the
exercise of jurisdiction over the defendant in Mississippi comported
with traditional notions of fair play and substantial justice.

Rebozo, however, was a traditional newspaper or magazine
case. Unlike Edwards, the allegedly libelous newsstory in Rebozo
was published and circulated in a newspaper which had a primary
circulation elsewhere than in the forum. 9 Rather than limiting his
inquiry to the circulation of the Post in Florida, Judge Gewin ex-
panded the search for jurisdictional contacts to include all activities
of the Company in Florida.'" He determined that the combination
of these contacts overrode any first amendment chill and therefore
reasoned that in personam jurisdiction could be exercised constitu-
tionally over the Company.'

Although the Fifth Circuit in these cases recognized the addi-
tional protection from in personam jurisdiction provided by a first
amendment limitation on due process, both panels concluded that
such considerations should not be of overriding concern. According

of litigation might limit the circulation of information to which the public is enti-
tled.

515 F.2d at 1215.
The combination of these two tests should provide a useful analysis in deciding future

cases.
18. 512 F.2d at 267-28. The court buttressed its finding by listing Associated Press'

other contacts with Mississippi. Id. at 267.
19. Compare the contacts of the New York Times with Alabama in New York Times

Co. v. Connor, 365 F.2d 567, 570 (5th Cir. 1966), with the contacts of the Post with Florida
in Rebozo, 515 F.2d at 1210.

20. 515 F.2d at 1210. In this regard it is relevant to note that the Connor court did not
include the other nonassociated contacts that the parent company of the New York Times
had with Alabama. Such contacts included the publication and circulation of, inter alia, the
magazines Family Circle and Golf World in Alabama. The consideration of these other con-
tacts in Rebozo was correct because it is only by including all of the parent company's outside
activities that a determination of fairness can be accomplished. It is suggested that Rebozo
may have impliedly overruled the finding of a lack of constitutionally permissible jurisdiction
in Connor. See also Jetco Electronics Indus. v. Gardiner, 473 F.2d 1228 (5th Cir. 1973), for a
case using such unrelated activities in a tort action to find jurisdiction.

21. 515 F.2d at 1216.

[Vol. 7:343
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to the Fifth Circuit, first amendment considerations are only addi-
tional factors to be considered in resolving whether the exercise of
in personam jurisdiction over a nonresident defendant comports
with traditional notions of fair play and substantial justice. This
resolution, however, is not to be the product of a unique analysis of
contacts. Instead, it is to follow the traditional due process-
jurisdictional analysis developed by International Shoe and its pro-
geny. Although the number of contacts needed to impose jurisdic-
tion under the Fifth Circuit approach is greater than the constitu-
tional minimum, the search is not to be narrowly limited to the
activities of the offending publication. Rather, it is to extend to the
associated local activities of the owners of the publications.

B. Federal Question Jurisdiction

Pursuant to 28 U.S.C. § 1337, United States district courts are
given "original jurisdiction of any civil action. . . arising under any
Act of Congress regulating commerce or protecting trade and com-
merce against restraints and monopolies." This statute confers a
type of federal question subject matter jurisdiction on the district
court. Alleging jurisdiction under section 1337, plaintiffs in Napper
v. Anderson, Henley, Shields, Bradford & Pritchard," sought to
recover damages caused by defendants' purported violations of the
Wire Fraud Act (the Act). 4

Plaintiffs were faced with an immediate problem in their at-
tempt to come within the terms of the section 1337 jurisdictional
grant. Although the Act was an "Act of Congress.. .",25 it did not
provide for a civil remedy. Instead, it specified only penal sanctions.
To bring this suit within section 1337, plaintiffs therefore argued
that the Act created an implied civil remedy which accordingly
satisfied the requirement "of any civil action . . .arising under

"I' The district court concluded and the Fifth Circuit agreed

22. 28 U.S.C. § 1337 (1970).
23. 500 F.2d 634 (5th Cir. Sept. 1974), rehearing denied, 507 F.2d 723 (5th Cir. Jan.

1975), cert. denied, 44 U.S.L.W. 3202 (U.S. Oct. 7, 1975).
24. 18 U.S.C. § 1343 (1970). Alternatively, plaintiffs pleaded diversity jurisdiction over

a state-law claim. The district court found and the appellate court agreed that the parties
were nondiverse. The dismissal for want of subject matter jurisdiction was accordingly af-
firmed on the alternate claim. 500 F.2d at 635-36.

25. 28 U.S.C. § 1337 (1970); see text accompanying note 22 supra. This precise issue
was not raised by either party or discussed by the court. The reason for this was that it was
clear that the Act was an "Act of Congress" which did "[regulate] commerce or [protect]
trade and commerce against restraints and monopolies." 28 U.S.C. § 1337 (1970).

26. 28 U.S.C. § 1337 (1970).

19761
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that no such implied civil remedy was created by the Act. The
district court's dismissal for lack of subject matter jurisdiction was
therefore affirmed.2 7

To understand the basis for the Fifth Circuit's holding in
Napper, it is necessary to discern the difference between a dismissal
for failure to state a claim and a dismissal for lack of jurisdiction.
The Supreme Court in Bell v. Hood2

1 formulated the test to be
employed to distinguish the two dispositions:29

[I]t is well settled that the failure to state a proper cause of action
calls for a judgment on the merits and not for a dismissal for want
of jurisdiction . . . . [A] suit may sometimes be dismissed for
want of jurisdiction where the alleged claim under the Constitution
or federal statutes clearly appears to be immaterial and made
solely for the purposes of obtaining jurisdiction or where such a
claim is wholly insubstantial and frivolous. 0

The wire fraud claim in Napper, analogous to the constitutional
claim in Bell, was not immaterial. Furthermore, the Wire Fraud Act
in Napper, analogous to the fourth and fifth amendments in Bell,
formed the sole basis for the relief sought. 3' The dismissal in Napper
must, therefore, have rested on the Fifth Circuit's implicit finding
that the claim was wholly insubstantial and frivolous.

This finding necessarily involved an inquiry into the substan-
tive law of implied civil actions.2 The Fifth Circuit conducted this

27. 500 F.2d at 635-37.
28. 327 U.S, 678 (1945).
29. While the Bell court interpreted the statutory grant of jurisdiction contained in 28

U.S.C. § 1331 (1970), rather than that found in 28 U.S.C. § 1337 (1970), the "arising under"
language in the two statutes has been similarly construed. See, e.g., Stork v. United States,
430 F.2d 1104 (9th Cir. 1970); Furumizo v. United States, 381 F.2d 965 (9th Cir. 1967); Gabel
v. Hughes Air Corp., 350 F. Supp. 612 (C.D. Cal. 1972). The basic differences between
sections 1331 and 1337 are that section 1337 requires that the civil action arise under an Act
of Congress regulating commerce and contains no minimum amount in controversy require-
ment. If an implied cause of action were found, it would have been created by the Act of
Congress. Thus, the "arising under any Act of Congress" requirement would have been
satisfied. See also notes 32-33 infra.

30. 327 U.S. at 682. In Bell plaintiffs sought damages under federal law for a federal
officer's alleged invasion of plaintiffs' fourth and fifth amendment rights. The Supreme Court
reversed the district court's dismissal for want of jurisdiction and remanded. On remand the
district court dismissed for failure to state a claim in which relief could be granted. 71 F.
Supp. 813, 820-21 (S.D. Cal. 1947).

31. See note 24 supra and accompanying text.
32. The Fifth Circuit recognized that the Wire Fraud Act itself, as well as its legislative

history, was completely silent regarding the creation of a civil action. In finding no implied
civil action, the Fifth Circuit relied heavily on Oppenheim v. Sterling, 368 F.2d 516 (10th Cir.
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inquiry and concluded that congressional intent was not to create
an implied civil action for wire fraud." The court therefore could not
acquire subject matter jurisdiction over the claim because it was not
a civil action arising under any act of Congress within the contem-
plation of the jurisdictional statute.

II. CONDUCT OF THE PROCEEDINGS BY THE DISTRICT COURT

The conduct of a district court's civil proceedings is governed
by the Federal Rules of Civil Procedure. These rules provide the
organizational basis for the litigation. The rules, however, were
never intended to be a barrier to a resolution of the merits of a
lawsuit but were only intended to facilitate the conduct of litigation.
The Fifth Circuit has frequently reviewed the district courts' use of
the rules in order to insure that they were being properly interpreted

1966), cert. denied, 386 U.S. 1011 (1967), which held that the similarly phrased Mail Fraud
Act, 18 U.S.C. §§ 1341-42 (1970), did not provide federal question jurisdiction for a civil
action founded on its alleged violation. The Oppenheim court construed total Congressional
silence to signify the nonrecognition of an implied civil action. Napper v. Anderson, Henley,
Shields, Bradford & Pritchard, 500 F.2d 634 (5th Cir. Sept. 1974), cert. denied, 44 U.S.L.W.
3202 (U.S. Oct. 7, 1975). These decisions, however, ignore the view that

[allthough the Act does not expressly create any civil liability, we can see no
reason why the situation is not within the doctrine which, in the absence of contrary
implications, construes a criminal statute, enacted for the protection of a specified
class, as creating a civil right in members of the class, although the only express
sanctions are criminal.

Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947); accord, In re Estelle, 516 F.2d
480, 481 (5th Cir. July 1975); Fitzgerald v. Pan Am World Airways, 229 F.2d 499 (2d Cir.
1956); RESTATEMENT (SECOND) OF TORTS §§ 286-288C (1965). The finding of an implied civil
action in Reitmeister was expressly approved by the Supreme Court in Wyandotte Transp.
Co. v. United States, 389 U.S. 191 (1967).

33. Napper v. Anderson, Henley, Shields, Bradford & Pritchard, 500 F.2d 634 (5th Cir.
Sept. 1974), cert. denied, 44 U.S.L.W. 3202 (U.S. Oct. 7, 1975). Although a further analysis
of the Wire Fraud Act and the doctrine of implied civil actions is beyond the scope of this
paper, it is interesting to compare Reitmeister and Ivy Broadcasting Co. v. American Tel. &
Tel. Co., 391 F.2d 486 (2d Cir. 1968), both of which determined that the Federal Communica-
tions Act of 1934, 47 U.S.C. §§ 151 et seq. (1970), which was held to have created an implied
civil action, with Napper, wherein the Fifth Circuit concluded that 18 U.S.C. § 1343 (1970)
did not create a similar cause of action. Strangely, section 1343 was added by the Federal
Communications Act Amendments of 1952, while the Mail Fraud Act predated section 1343
by many years. Although the decisions in this area have been in hopeless confusion, see, e.g.,
Holloway v. Bristol-Myers Corp., 485 F.2d 986 (D.C. Cir. 1973) (finding jurisdiction but no
cause of action), Carlson v. Coca-Cola Co., 483 F.2d 279 (9th Cir. 1973) (finding no jurisdic-
tion), LeBlanc v. Spector, 378 F. Supp. 301 (D. Conn. 1973) (finding jurisdiction and a cause
of action), it is suggested that the better rule is to assume jurisdiction over the claim and
thus allow the merits of the claim to be litigated. This assumption of jurisdiction would seem
to be within the spirit, if not the letter, of Bell. See also Edelman v. Jordan, 415 U.S. 651
(1974).
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and fairly applied.
Rule 52 requires a court in a nonjury trial or in a trial with an

advisory jury to find the facts specially and to state separately its
conclusions thereon.14 Construction of this requirement was at issue
in Florida Board of Trustees of the Internal Improvement Trust
Fund v. Charley Toppino & Sons, Inc. 31 and Keystone Plastics, Inc.
v. C&P Plastics, Inc. 31 In both of these cases the trial courts adopted
verbatim the findings submitted by the winning parties. On appeal
the losing parties argued that this unconditional adoption was con-
trary to rule 52(a). Therefore, the Fifth Circuit was faced squarely
with the question of the effect of the verbatim adoption of the find-
ings proposed by a winning party.

The Fifth Circuit, while generally disapproving this mechanical
practice, 37 determined that its use does not per se indicate the aban-
donment of judicial responsibility. 3 Following the general rule that
verbatim adoption does not affect the "clearly erroneous" standard
of appellate review,3" the Fifth Circuit examined the trial records
and concluded that the judgments rendered in each case should be
affirmed.40

34. FED. R. Civ. P. 52(a) requires that "in all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon .... " The practice complained of in the instant cases and that
discussed in this section is the court's practice of unconditionally adopting the findings of a
party. The practice whereby the court requests opposing counsel to submit proposed findings
for his review and possible incorporation into the court's findings is not discussed herein.

35. 514 F.2d 700 (5th Cir. June 1975).
36. 506 F.2d 960 (5th Cir. Jan. 1975).
37. Id. at 703 n.7; Keystone Plastics, Inc. v. C&P Plastics, Inc., 506 F.2d 960, 962 (5th

Cir. Jan. 1975).
38. Florida Bd. of Trustees of the Internal Improvement Trust Fund v. Charley Toppino

& Sons, Inc., 514 F.2d 700, 703 n.7 (5th Cir. June 1975); Keystone Plastics, Inc. v. C&P
Plastics, Inc., 506 F.2d 960, 962 (5th Cir. Jan. 1975); accord, In re Las Colinas, Inc., 426 F.2d
1005, 1009 (1st Cir. 1970), cert. denied, 405 U.S. 1067 (1972). The objection to the practice is
that it violates the spirit, as well as the letter, of FED. R. Civ. P. 52(a) in that the judge
appears to be abrogating his fact finding task in favor of the winning party. It is argued that
this practice contravenes due process in that the losing party no longer receives a judicial
determination of the facts. For well-reasoned criticisms of this practice, see Judge Maris'
opinion in Roberts v. Ross, 344 F.2d 747 (3d Cir. 1965), and Judge Frank's opinion in United
States v. Forness, 125 F.2d 928 (2d Cir.), cert. denied, 316 U.S. 694 (1942).

39. United States v. El Paso Natural Gas Co., 376 U.S. 651, 656 (1964). The court in
El Paso stated that "[tihose findings, though not the product of the workings of the district
judge's mind, are formally his; they are not to be rejected out-of-hand, and they will stand if
supported by the evidence."

40. Florida Bd. of Trustees of the Internal Improvement Trust Fund v. Charley Toppino
& Sons, Inc., 514 F.2d 700 (5th Cir. June 1975); Keystone Plastics, Inc. v. C&P Plastics, Inc.,
506 F.2d 960 (5th Cir. Jan. 1975).
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The court, however, declined to follow the approach taken by
the First, Second, and Third Circuits that had previously enunci-
ated affirmative procedures for eliminating or severely restricting
the practice of verbatim adoption.' By failing affirmatively to es-
tablish similar restrictive measures, the Fifth Circuit indicated that
district courts in this circuit may continue to employ the practice
of verbatim adoption.

Rule 52, however, is not applicable in any action in which a jury
verdict is rendered.42 After the verdict is rendered, various courses
of action are available to the parties. One such alternative is a
motion for a new trial pursuant to rule 59. A frequent ground for this
motion is that the verdict is excessive. If the trial court finds that
the excessive verdict basis for this motion is well taken, the court
can order a new trial outright or, alternatively, if the plaintiff was
the prevailing party, it can grant the plaintiff an election either to
remit a specified portion of the amount or to submit to a new trial.44

In Bonura v. Sea Land Service, Inc.," a plaintiff longshoreman
was awarded a jury verdict of $175,000 for personal injuries. Upon
receipt of the verdict, the trial court indicated that unless plaintiff
accepted a $50,000 remittitur, the court would order a new trial.,
Plaintiff accepted the remittitur under protest, whereupon a final
judgment was entered from which both parties appealed. 8 Judge

41. Roberts v. Ross, 344 F.2d 747 (3d Cir. 1965); United States v. Forness, 125 F.2d 928
(2d Cir.), cert. denied, 316 U.S. 694 (1942); accord, In re Colinas, Inc., 426 F.2d 1005, 1009
(1st Cir. 1970) (practice should be limited to extraordinary cases), cert. denied, 405 U.S. 1067
(1972). Contra, Schwerman Trucking Co. v. Gartland S.S. Co., 496 F.2d 466 (7th Cir. 1974)
(virtually approving the practice). See, e.g., United States v. El Paso Natural Gas Co., 376
U.S. 651, 656 (1964) ("[Findings] drawn with the insight of a disinterested mind are, how-
ever, more helpful to the appellate court.").

42. See note 34 supra. Rule 52 does apply, however, to actions in which the jury acts
only in an advisory capacity.

43. See 11 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2805 (1973)
[hereinafter cited as 11 WRIGHT].

44. See 6A J. MOORE, MOORE's FEDERAL PRACTICE, 59,05[3] (1974) [hereinafter cited
as 6A MOORE]. Remittitur is also available and is used by appellate courts in reviewing both
jury and nonjury actions.

45. 505 F.2d 665 (5th Cir. Dec. 1974). A discussion of the substantive law aspects of the
case is included in the Admiralty Survey. See Survey, p. 298, supra.

46. 505 F.2d at 667.
47. Id. The trial court has the power to do so on his own motion. FED. R. Civ. P. 59(d).

See 11 WRIGHT, supra note 43, § 2815, at 99.
48. 505 F.2d at 667. Although some circuits do not allow a plaintiff who has accepted

remittitur to appeal, the rule in the Fifth Circuit is now well settled to the contrary. See
United States v. 1160.96 Acres of Land, 432 F.2d 910 (5th Cir. 1970); 11 WRIGHT, supra note
43, § 2815, at 105-06; 6A MOORE, supra note 44, 59.05[3].
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Gee, writing for the court, concluded that the trial court did not
abuse its discretion in ordering remittitur and accordingly affirmed
the judgment."

In reaching this conclusion the Fifth Circuit amplified its pre-
vious decisions by redefining the test for appellate review of remitti-
tur ° The test formulated by the court consisted of several elements.
First, the initial inquiry is not whether the amount remitted was
correct, but whether the trial court abused its discretion by ordering
any remittitur at all. The Fifth Circuit explained that an appellate
court may find such an abuse of discretion only "when it appears
that the jury's original verdict was clearly within the universe of
possible awards which are supported by the evidence."'"

Second, once it is determined that the trial court did not abuse
its discretion in demanding some remittitur, the appellate court
must determine whether the amount of award which remains after
the reduction by the trial judge reflects the maximum award which
the evidence will support or whether it merely represents the trial
court's opinion of what the proper award should have been." The
Fifth Circuit concluded that the trial court's determination of the

49. 505 F.2d at 670. In Massey v. Gulf Oil Corp., 508 F.2d 92, 94 n.2 (5th Cir. Feb. 1975),
cert. denied, 44 U.S.L.W. 3202 (U.S. Oct. 7, 1975), a case involving the review of an order
granting a new trial, the Fifth Circuit stated that the "abuse of discretion" language "is
unfortunate . . . .It means to us no more than that the court has clearly erred."

50. The threshold question that must always be answered by the court is whether the
verdict was a result of passion and prejudice. The use of remittitur in such a circumstance is
erroneous because the prejudice may have influenced the decision of the jury on liability, as
well as on damages. The proper remedy is, therefore, a new trial and not remittitur. In
Edwards v. Sears, Roebuck & Co., 512 F.2d 276 (5th Cir. Apr. 1975), the Fifth Circuit was
squarely faced with this threshold question. Plaintiff in that wrongful death action consented
to remittitur. Both parties then appealed. The Fifth Circuit reversed, finding that the verdict
as to both damage and liability was improperly influenced by passion and prejudice. The
Bonura court, however, impliedly determined that such undue influence was not present.

51. 505 F.2d at 670 (court's emphasis). See 11 WRIGHT, supra note 43, § 2815, at 103;
and 6A MOORE, supra note 44, 59.05[3], for a more complete discussion of this threshhold
question. Alternatively, the court stated the standard as follows: "[T]he . trial court may
not require remission of a sum which would reduce the verdict below the maximum award
which is reasonably supported by the evidence." 505 F.2d at 670 (court's emphasis). This
standard has long been established as the rule in the Fifth Circuit. Jenkins v. Aquatic
Contractors & Eng'rs, 446 F.2d 520 (5th Cir. 1970); Gorsalitz v. Olin Mathieson Chem. Corp.,
429 F.2d 1033 (5th Cir.), modified on other grounds, 456 F.2d 180 (5th Cir. 1970), cert. denied,
407 U.S. 921 (1972). There are, however, two other standards that have been used by different
circuits. One theory is that the excessive jury verdict should be reduced to the minimum
amount the jury might have awarded. The other theory gives the court discretion to reduce
the excessive jury verdict to the amount the trial court thinks the jury should have awarded.
See 11 WRIGHT, supra note 43, § 2815, at 104; 6A MOORE, supra note 44, 59.05[31,

52. 505 F.2d at 670.
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sum to be awarded was presumptively valid and could only be over-
turned if the opposing party "can point to credible evidence which
would support a great recovery."5 This presumption of validity to
be afforded the recovered amount was the new element added to the
test by the Bonura court.

Judges Goldberg and Brown, dissenting on the denial of a peti-
tion for rehearing en banc,54 envisioned the Bonura test as propelling
the use of remittitur beyond the boundaries of the seventh amend-
ment."5 While recognizing the validity of remittitur, the dissenters
concluded that the presumption of validity given the trial court's
determination of the amount finally to be awarded violated plain-
tiff's seventh amendment right to a jury trial. The dissenters rea-
soned that placing the burden on a plaintiff to prove that the actual
award by the jury more closely approximated what would have been
awarded by a rational jury than the award finally made by the
district court gave the court an unconstitutional power over the
resolution of factual issues. The dissenters believed that the prefer-
able, as well as constitutional, view required the trial judge to "bear
the burden of substantiating his estimation of damages by making
findings of fact and explicating the theory or rationale for the dam-
ages.""

Bonura is significant in that it should lend stability to the use
of remittitur in the Fifth Circuit. Although Bonura only postulates
the remittitur standard of review, in doing so it provides needed
guidance for both practitioners and trial courts in deciding the ini-
tial appropriateness of using remittitur and in determining the cor-
rectness of the amount of the reduction. An important and useful
side effect of the presumption of validity given the judge's finding

53. Id.
54. Judge Gee dissented in the opinion of the case; however, his dissent was not on the

remittitur issue.
55. Bonura v. Sea Land Service, Inc., 505 F.2d 665 (5th Cir. Dec. 1974), rehearing en

banc denied, 512 F.2d 671 (5th Cir. Feb. 1975). Although all nine Justices of the Supreme
Court in the seminal decision of Dimick v. Scheidt, 293 U.S. 474 (1935), recognized the
constitutionality of remittiturs, the majority opinion concluded that it rested on a shaky
constitutional foundation. See Carlin, Remittiturs and Additurs, 49 W. VA. L.Q. 1 1942), for
a well-reasoned criticism of the constitutionality of remittitur.

56. 512 F.2d at 673. The dissenters concluded by stating that the court's factual evalua-
tion would be entitled to some presumption of validity. The dissenters additionally argued
that the presumption of validity would signify the destruction of the "maximum reasonable
award" standard. While this may be a valid practical criticism of Bonura, the Bonura test
theoretically requires that there be a separate determination of the "maximum reasonable
award."
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of the amount to be recovered will be to simplify the task of the trial
court in setting the remitted amount. This simplification will occur
because the trial court will not longer be required initially to justify
the amount of the reduction. This presumption should also decrease
appeals by plaintiffs from remittitur orders. A plaintiff who realizes
that the jury verdict is excessive should seldom appeal the amount
finally awarded, for as recognized by the dissenters, he will seldom
be able to produce the required quantum of credible evidence be-
cause the "basis for determination of awards is often difficult to
explicate." '57

Not all litigation results in a decision on the merits that re-
quires a jury verdict or findings of fact and conclusions of law. Many
lawsuits are dismissed at various stages of the litigation preceding
a "full-blown" trial on the merits. Such dismissals can be voluntary
or involuntary. Additionally, they may be without prejudice, or they
may operate as adjudications on the merits.5" In Pilot Freight Car-
riers, Inc. v. International Brotherhood of Teamsters" the Fifth Cir-
cuit considered the availability of a voluntary dismissal under rule
41(a)(1) after a hearing had been conducted on a preliminary in-
junction."0

57. 512 F.2d at 672. The Fifth Circuit in Gilbert v. St. Louis-S.F.R.R., 514 F.2d 1277
(5th Cir. June 1975), again reviewed the trial court's use of remittitur. Unlike Bonura, in
which compensatory damages were sought, Gilbert, an Alabama wrongful death action
brought in diversity, involved only the recovery of punitive damages. Although the Gilbert
court apparently adopted for punitive damages the remittitur theory giving the trial judge
discretion to reduce an excessive verdict to the amount he believes the jury should have
awarded (see note 51 supra for a discussion of this theory), this was not its actual holding.
Gilbert held that the basis for review was "whether the remittitur was ordered in conformity
with state law and the policies which the state law, which created the right, seeks to further."
514 F.2d at 1281. The precise holding of the court, therefore, did not affect Bonura, for Bonura
used a federal standard for reviewing remittitur orders.

The confusing aspect of Gilbert is that the court used a state standard for the review of
remittiturs. Bonura and its predecessors, including Curtis Publishing Co. v. Butts, 351 F.2d
702 (5th Cir. 1965), aff'd on other grounds, 388 U.S. 130 (1967) (a diversity case), which was
cited and used by the Gilbert court, utilized federal standards for reviewing remittitur orders.
Additionally, the Fifth Circuit has long taken the view that even in diversity cases a federal
standard applies for reviewing the sufficiency of the evidence to support a jury finding. See 5
J. MOORE, MOORE's FEDERAL PRACTICE, 38.10, at 105 (1975); 9 C. WRIGHT & A. MILLER,
FEDERAL PRACTICE & PROCEDURE, § 2525, at 552-53. While the reasoning of the Gilbert court
may be unclear, the result is not, because a similar result would be obtained by applying
Bonura. It is relevant to note, however, that such a sub silento overruling of prior precedent
by Judge Thornberry was accepted by the circuit in Stokes v. Peyton's, Inc., 508 F.2d 1287
(5th Cir. Feb. 1975).

58. FED. R. Civ. P. 41.
59. 506 F.2d 914 (5th Cir. Jan. 1975), cert. denied, 43 U.S.L.W. 3675 (U.S. June 24,

1975).
60. FED. R. Civ. P. 41(a)(1) provides in relevant part:



1976] CIVIL PROCEDURE 359

Plaintiff in Pilot Freight was a common carrier who, pursuant
to government authorization, was in the process of extending its
cargo routes. During this extension, plaintiff encountered various
problems with the defendant unions. These problems prompted
plaintiff to file this action to enjoin the unions from enforcing an
arbitration award through a strike or some other concerted action."'
A hearing was held, and the request for a preliminary injunction was
denied. 2 Following a time lapse of over 1 year, the defendant unions
filed a set of interrogatories. Pilot Freight responded by filing a
notice of dismissal under rule 41(a)(1). The unions then moved to
vacate the notice of dismissal. This motion was denied by the dis-
trict court. 3

Defendants then appealed, arguing that rule 41(a)(1) was not
restricted to its literal language. They asserted that the rule should
be read to preclude plaintiff from obtaining a voluntary dismissal
of right after an advanced stage of the litigation had been reached."
Defendants further asserted that a hearing on a preliminary injunc-
tion was an advanced stage of the lawsuit and, therefore, that the
dismissal of right and without prejudice was erroneous.

Although this issue previously had been undecided in the Fifth
Circuit, 5 Judge Dyer, writing for the court, relied heavily on several
previous Fifth Circuit decisions that had liberally construed rule

Subject to the provisions of Rule 23(e), of Rule 66, and of any statute of the United
States, an action may be dismissed by the plaintiff without order of court (i) by
filing a notice of dismissal at any time before service by the adverse party of an
answer or of a motion for summary judgment, whichever first occurs . . . Unless
otherwise stated in the notice of dismissal . . . the dismissal is without prejudice

61. 506 F.2d at 915. The original petition requested, inter alia, that the Southern Multi-
States Grievance Committee, the arbitrators under the labor-management contract, be en-
joined from hearing the unions' grievances until the NLRB had acted on the unions' clarifica-
tion petition. Following an adverse ruling by the arbitrators, plaintiff amended his petition
to request the relief enumerated in the text.

62. Id. The unions subsequently struck to enforce the arbitration award. The strike
continued until it was temporarily enjoined by a federal district court in North Carolina. This
injunction was subsequently dissolved following a decision in the unions' favor by the final
arbitrator of disputes under the labor-management contract. The North Carolina suit was
stayed pending resolution of the instant suit. Id. at 915-16.

63. Id. at 916.
64. Id. Defendants found support in their argument in the Second Circuit decision in

Harvey Aluminum, Inc. v. American Cyanamid Co., 203 F.2d 105 (2d Cir.), cert. denied, 345
U.S. 964 (1953). See 5 J. MOORE, MOORE'S FEDERAL PRACTICE 41.02[3] (2d ed. 1975), and 9
C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2363 (1971) for discussions of
American Cyanamid.

65. 506 F.2d at 916.
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41(a)(1) in order to grant plaintiff's dismissals of right. 6 Judge Dyer
concluded that the district court had properly denied defendants'
motion to vacate the notice of dismissal. 7

The Pilot Freight court postulated two alternative bases for
affirming the district court's dismissal. It first concluded that the
Second Circuit's seminal decision of Harvey Aluminum, Inc. v.
American Cyanamid Co. 8 should be limited to its facts." In
American Cyanamid, after an extensive hearing on a preliminary
injunction lasting several days and producing a record of 420 pages,
plaintiff sought to dismiss by notice before defendant had answered.
Although the district court sustained the dismissal, the Second Cir-
cuit reversed its action and remanded the cases with instructions to
vacate the notice of dismissal because a sufficiently advanced stage
of the litigation had been reached to preclude a rule 41(a)(1) dis-
missal.7 ° While apparently accepting the American Cyanamid ex-
ception to rule 41(a)(1), the Fifth Circuit had little problem in dis-
tinguishing the Second Circuit case on its facts. Unlike the situation
in American Cyanamid, the hearing on the preliminary injunction
in Pilot Freight lasted only approximately 2 hours and produced a
substantially smaller record.71

The Fifth Circuit alternatively declared that if American
Cyanamid was read as proscribing any dismissal under rule 41(a)(1)
after the merits of a lawsuit had been presented to the court in any
manner, American Cyanamid should be rejected. The court rea-
soned that such a reading would constitute an amendment to rule
41(a)(1) which the Fifth Circuit was without authority to make.,

In rejecting the narrow interpretation of rule 41(a)(1) suggested
by the Pilot Freight defendants, the Fifth Circuit gave full effect to
the policy underlying the rule, that is, to allow a plaintiff to with-
draw his suit at any time so long as the withdrawal causes no preju-

66. Id.
67. Id. at 917.
68. 203 F.2d 105 (2d Cir.), cert. denied, 345 U.S. 964 (1953); see note 64 supra.
69' 506 F.2d at 916.
70. Harvey Aluminum, Inc. v. American Cyanamid Co., 203 F.2d 105 (2d Cir.), cert.

denied, 345 U.S. 964 (1953).
71. 506 F.2d at 916. The Fifth Circuit's acceptance of even a limited American

Cyanamid rule was not unqualified. The Fifth Circuit saw problems in quantitatively defin-
ing the subjective test of "[blow much preparation is too much?" This opinion, therefore,
should not be read as adopting the American Cyanamid exception to rule 41 in the Fifth
Circuit. The Second Circuit has also limited American Cyanamid to its facts. Sheldon v.
Amperex Electronic Corp., 52 F.R.D. 1 (E.D.N.Y.), aff'd, 449 F.2d 146 (2d Cir. 1971).

72. 506 F.2d at 916-17.
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dice to another party.7" As a result of Pilot Freight it is settled in
the Fifth Circuit that, absent extraordinary circumstances," a hear-
ing on a preliminary injunction will not prevent a plaintiff from
using rule 41(a)(1) to obtain an automatic dismissal of the lawsuit
by filing notice of dismissal.

III. APPEALS TO THE COURTS OF APPEALS

Litigants, especially losing ones, are frequently dissatisfied
with the result obtained in the trial court. They frequently are heard
to complain about the egregious and prejudicial mistakes made by
the trial court. To lessen the possibility of a miscarriage of justice
at the trial level, appellate courts were developed to review the
alleged errors of the trial court. In harmony with the policy of pre-
venting any miscarriage of justice, prerequisites for appeal to the
courts of appeals are very simple and easy to satisfy.75

Rule 3 of the Federal Rules of Appellate Procedure" contains
the requirements for obtaining an appeal as of right. The threshold
issue in determining whether this rule can be employed concerns
whether the appellate court has been granted jurisdiction by statute
to hear the appeal as of right. Once a determination is made that
subject matter jurisdiction exists to entertain the appeal, the only
remaining prerequisite for an appeal as of right is the timely filing
of notice of appeal with the district court.77 In general, the notice
must be filed within 30 days, or in any event, within 60 days after
the entry of the order or judgment from which the appeal is being

73. Sheldon v. Amperex Electronic Corp., 52 F.R.D. 1, 6 (E.D.N.Y.), aff'd, 449 F.2d
146 (2d Cir. 1971).

74. It is possible that even such extraordinary preparation as that found in American
Cyanamid would be insufficient to preclude plaintiff from using rule 41(a)(1). See note 71
supra.

75. See C. WRIGHT, LAW OF FEDERAL COURTS, § 104 (1970).
76. FED. R. App. P. 3(a).
77. FED. R. App. P. 3(a) provides:
(a) Filing the Notice of Appeal. An appeal permitted by law as of right from a district

court to a court of appeals shall be taken by filing a notice of appeal with the clerk of the
district court within the time allowed by Rule 4.

FED. R. App. P. 4(a) provides:
(a) Appeals in Civil Cases. In a civil case . . . in which an appeal is permitted by law

as of right from a district court to a court of appeals the notice of appeal required by Rule 3
shall be filed with the clerk of the district court within 30 days of the date of the entry of the
judgment or order appealed from . . ..

Additionally, rule 4(a) contains several provisions for tolling and restarting the running
of the 30 days and for a 30-day extension for filing notice. Such extension may be granted by
the district court upon a showing of excusable neglect.
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taken.7" The Fifth Circuit in In re Morrow79 construed this time
requirement.

On September 27, 1973, the district court in Morrow entered a
judgment which, inter alia, reduced the amount of attorneys' fees
to be awarded to Planters' Trust and Savings Bank (Planters), a
creditor of the bankrupt Morrow.8" On January 11, 1974, some 106
days later, Planters filed a written motion requesting an extension
of time for filing the notice of appeal. Subsequently, on February
19, 1974, Planters filed an application for relief from the judgment.8 '
On March 22, 1974, the district court denied Planters' time exten-
sion motion, but vacated its own original judgment and entered a
new, identical judgment. This reentry, argued Planters, had the
effect of restarting the time for appeal. 82 Planters then appealed
from the reentered judgment. 3

Judge Ainsworth, writing for the Fifth Circuit, reasoned that
rule 77(d) meant what it said and that after the 60 days specified
in rule 4(a) had expired, the judgment was final and nonappealable.
The Morrow court then concluded that, absent circumstances which
would entitle a party to relief under rule 60(b), the district court was
without power to nullify a final judgment or order after the expira-
tion of 60 days from its entry. The appeal was accordingly dismissed
for want of jurisdiction.

This decision has great significance to litigants in the Fifth
Circuit because they may no longer "wait" for notice of entry of a
final judgment or order, knowing that if it is not sent or is misdi-
rected in the mails and the time for filing passes, they can safely
ask the district court to vacate the judgment and reenter an identi-
cal one. The Fifth Circuit has, therefore, warned litigants that
undue delay in filing notice of appeal will be fatal to the circuit's
appellate jurisdiction. Although this decision will have the effect of
preventing the merits of some appeals from being examined, its
result is justified because litigation must ultimately end and parties
must eventually feel secure in their judgments.

78. FED. R. App. P. 4(a).
79. 502 F.2d 520 (5th Cir. Oct. 1974).
80. Id. at 521.
81. Id. Planters based this request on an allegation of lack of notice of the judgment.
82. Id. The district court in vacating and reentering the judgment apparently relied on

Hill v. Hawes, 320 U.S. 520 (1944). Hill was overruled, however, according to the Advisory
Committee, by the 1946 Amendments to FED. R. Civ. P. 77(d). After 1948, the time for appeal
begins to run regardless of whether the clerks send the notice or whether it is received by the
parties. See 7 J. MOORE, MOORE'S FEDERAL PRACTICE 77.01 (1975).

83. 502 F.2d at 521.
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The reverse of the Morrow situation was presented the Fifth
Circuit in Stokes v. Peyton's, Inc. " In Stokes, instead of a late notice
of appeal, the notice was filed prematurely during the pendancy of
a motion for a new trial. 5 Judge Godbold reasoned for the court that
the premature filing of the notice should not deprive the Fifth Cir-
cuit of jurisdiction. In reaching this conclusion, the court in effect
overruled its earlier decision in Turner v. HMH Publishing Co. 8 and
adopted the rule it had expressed in Markham v. Holt. 7 The Stokes
court stated the Fifth Circuit rule as follows:

These cases . . . make it clear that an appeal should not be dis-
missed because it was technically premature if in fact an appeal-
able judgment or order was rendered below, the appellant clearly
manifested his intent to appeal from it and the prevailing party
below can show no prejudice resulting from the prematurity of the
notice."8

The Fifth Circuit, by clearly adopting this rule, substantially
clarified its position regarding the premature filing of notice of ap-
peal. This decision, however, has effect beyond the filing of notice
for appeal, because once again the Fifth Circuit has shown that it
will not resort to "mere technicalities" to avoid a decision on the
merits.

Byron A. Thomas

84. 508 F.2d 1287 (5th Cir. Feb. 1975). The appellees filed a motion to dismiss the
appeal for want of jurisdiction. The Fifth Circuit in this opinion also denied that motion.

85. FED. R. App. P. 4(a)(4). Appellees argued that this rule, in conjunction with FED.
R. Civ. P. 59, had the effect of making the judgment not final and thus not appealable during
the pendency of a motion for new trial. See 9 J. MOORE, MOORE'S FEDERAL PRACTICE !I

111.08131, at 120 (1975).
86. 328 F.2d 136 (5th Cir. 1964). Turner, which was a per curiam opinion, directly

supported appellee's position. Thus, adhering to Turner would have required the circuit to
dismiss the appeal for want of jurisdiction.

87. 369 F.2d 940 (5th Cir. 1966). The problem with Markham was that although it
postdated Turner it did not cite Turner. This left the status of the Fifth Circuit rule in doubt.
For a possible analogous situation, see Gilbert v. St. Louis-S.F.R.R., 514 F.2d 1277 (5th Cir.
June 1975), discussed in note 57 supra.

88. 508 F.2d at 1288.
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