
Civil Procedure-Texas Rule of Civil Procedure 277-The Revi-
sion of Rule 277 Allows a Court to Submit Issues Broadly in a
Negligence Case. Members Mutual Insurance Co. v. Muckelroy,
523 S.W.2d 77 (Tex. Civ. App. - Houston [1st Dist.] 1975, writ ref'd
n.r.e.).

Jasper and Anexial Muckelroy sued Members Mutual Insur-
ance Company for damages that resulted from a collision between
a car driven by Verdie Webber and one driven by Jasper in which
Anexial was riding.' After submitting explanatory instructions, the
trial court submitted the following issue to the jury:

SPECIAL ISSUE NO. 1.
Whose negligence, if any, do you find from a preponderance of
the evidence proximately caused the collision made the basis of
this suit?
ANSWER (A) The defendant Verdie Webber.
(B) The plaintiff, Jasper Muckelroy.
(C) Both. 2

The jury answered this and all other issues in favor of the plaintiffs,3

and the trial court awarded a judgment to them.4 On appeal by
defendant Members Mutual, the court of civil appeals affirmed the
judgment.' It held that, under Rule 277 of the Texas Rules of Civil
Procedure,' the trial court, in its discretion, may submit negligence
issues broadly rather than separately and distinctly when using spe-
cial issues.7

In Members Mutual Insurance Co. v. Muckelroy,8 Members
Mutual urged that the trial court had erred in submitting Special
Issue No. 1.9 In upholding the use of this issue, the court cited the
fourth paragraph of rule 277,1° which provides that a court may

1. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 79 (Tex. Civ. App.-
Houston [lst Dist.] 1975, writ ref'd n.r.e.).

2. Id. at 79. The trial court first defined "negligence," "ordinary care," "proximate
cause," and "preponderance of the evidence."

3. Id. at 79-80. The other issues related to failure to yield the right of way, preponder-
ance of the evidence, and damages.

4. Id. at 79.
5. Id. at 83.
6. TEX. R. Civ. P. 277.
7. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ. App.-

Houston [1st Dist.] 1975, writ ref'd n.r.e.).
8. 523 S.W.2d 77 (Tex. Civ. App.-Houston [1st Dist.] 1975, writ ref'd n.r.e.).
9. Id. at 80.
10. Id. at 81.
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submit special issues in a negligence case in a form that provides
for listing the claimed acts or omissions of any party which are
raised by the pleadings." The court decided that the words "may
submit" contained in the paragraph meant that the form set forth
in it was optional and that the trial court could decline to use it.,2

Nevertheless, Members Mutual argued that unless the form of
submission limits the jury to a consideration of those specific acts
or omissions of negligence alleged, the jury, in reaching its verdict,
is without guidance as to which acts or omissions may be consid-
ered. 3 Thus, Members Mutual pointed out, the jury may reach a
unanimous verdict of negligence although the jurors may not unani-
mously agree that any particular act or omission was negligent.'4

The court conceded that the argument had logic and had previously
formed the basis for a requirement that negligence issues be submit-
ted separately and distinctly for each act of negligence alleged. 5 The
court, however, believed that the revision of rule 277 in 1973 mani-
fested an intent to give the trial court greater discretion in its form
of issue submission.'" Accordingly, the court found that the revision
had abolished the requirement that negligence issues be submitted
separately and distinctly even though the separate and distinct
form of issue submission outlined in rule 277 might be preferable. 7

Further, the court stated that the purpose of the pleadings was to
make the opposing parties aware of the issues they would be ex-
pected to meet,'" not to restrict the issues which the jury might
consider in its deliberation. The proper method of controlling the
issues which the jury may consider was said to be proper control of
the admission of evidence.'9

11. Id.; TEx. R. Civ. P. 277.
12. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ. App.-

Houston [lst Dist.] 1975, writ ref'd n.r.e.).
13. Id.
14. Id.
15. Id. See also Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 627-28, 262 S.W.2d

99, 103-04 (1953); Fox v. Dallas Hotel Co., 111 Tex. 461, 240 S.W. 517 (1922).
16. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ.

App.-Houston [lst Dist.] 1975, writ ref d n.r.e.); accord, Shasteen v. Mid-Continent Refrig-
erator Co., 517 S.W.2d 437, 439 (Tex. Civ. App.-Dallas 1974, writ ref'd n.r.e.).

17. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ.
App.-Houston [1st Dist.] 1975, writ refd n.r.e.). See also Fox v. Dallas Hotel Co., 111 Tex.
461, 240 S.W. 517 (1922).

18. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 82 (Tex. Civ.
App.-Houston [1st Dist.] 1975, writ ref'd n.r.e.).

19. Id.
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Texas law distinguishes between two categories of issue submis-
sion, general and special.20 These two categories are not precisely
defined and the classification of a particular submitted issue as
general or special may be difficult." The general issue form of sub-
mission consists of asking the jury a very broad question in conjunc-
tion with the definitions and explanations of law necessary to enable
the jury to correctly answer the question.2 The special issue form
of submission consists of asking the jury a set of more narrowly
drawn questions relating to specific issues or elements of issues
within a case.

Texas law favors the special issue form over the general issue
form.24 This preference is shown in rule 277 which allows courts to
use either form, but requires the submission of special issues upon
the request of either party." Since its original adoption, rule 277 has
contained a requirement that issues be submitted separately and
distinctly when the special issue form of submission is used. 6 In
1973, however, an amendment to rule 277 deleted the separate and
distinct requirement.Y The predecessor of rule 277, Article 2189 of
the Texas Civil Rules,2" enacted in its original form in 1913, appears
to have been the first statute to require the separate and distinct
form of special issue submission. 9

In 1922, the supreme court interpreted the statutory "separate
and distinct" requirement 30 in the negligence case of Fox v. Dallas
Hotel Co.a" In that case the court decided that, with respect to the
defendant, an issue was a set of facts which, standing alone, would
constitute a complete defense.32 The court held that the separate
and distinct language in the statutes gave the defendant the right
to have each issue presented in a separate question. 33

20. 31 TEX. JUr. 2D Instructions § 2 (1962); see TEX. R. Civ. P. 277.
21. See G. HODGES, SPECIAL ISSUE SUBMISSION IN TEXAS 100 (1959).
22. See 31 TEX. JUR. 2D Instructions § 2 (1962).

23. 31 TEX. JUR. 2D Instructions § 2 (1962). See generally TEX. R. Civ. P. 277.
24. See TEX. R. Civ. P. 277.
25. TEX. R. Civ. P. 277.
26. Id.; Tex. R. Civ. P. 277 (1955).
27. TEX. R. Civ. P. 277.
28. TEX. REV. CIv. STAT. art. 2189 (1926).

29. See id.; Tex. Laws 1913, ch. 59, § 1, at 113; Tex. Laws, 1st Spec. Sess. 1897, ch. 7,
§ 1, at 15, 10 H. GAMMEL,' LAWS OF TEXAS 1455 (1898); Tex. Laws 1846, An Act To Regulate
Proceedings in the District Courts § 108, at 392, 2 H. GAMMEL, LAWS OF TEXAS 1698 (1898).

30. TEX. REV. Civ. STAT. art. 2189 (1926).
31. 111 Tex. 461, 475, 240 S.W. 517, 522 (1922).
32. Id.
33. Id.
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Texas courts followed the rule of Fox in negligence cases.34 The
courts, however, allowed non-negligence issues in the special form
to be submitted broadly rather than separately and distinctly.15 A
special issue submitted broadly is one that may include more than
one element or issue in one question."

This distinction between negligence and non-negligence special
issue forms was acknowledged in Texas case law in 1953.11 In that
year the supreme court decided the negligence case of Roosth &
Genecov Production Co. v. White.3" The plaintiff in the case relied
on non-negligence cases to support a broad form of submission of the
special issues in his case.3 The defendant relied on Fox.'" The court
held that Fox governed negligence cases, but cautioned that it was
not overruling the cases relied on by the plaintiff insofar as they
involved non-negligence cases.'" In addition, the Roosth court dis-
cussed the rationale for requiring separate and distinct special issue
submission in negligence cases.4" In this regard it said that broad
special issue submission in a negligence case would permit a jury to
unanimously agree that there was negligence without compelling it
to agree unanimously on the truth of any set of facts in which negli-
gence could be found.43 The court did not, however, attempt to
explain why negligence and non-negligence cases should be treated
differently with respect to broad or separate and distinct forms of
submission;" indeed, it admitted that any difference was purely
"metaphysical."45

Because the distinction between negligence and non-negligence
special issue submission was never apparent on the face of rule 277
or the statutes preceding it,4" but arose only in the case law, it is

34. See G. HODGES, SPECIAL ISSUE SUBMISSION IN TEXAS 102 (1959).

35. Compare Sisti v. Thompson, 149 Tex. 189, 229 S.W.2d 610 (1950); Fox v. Dallas
Hotel Co., 111 Tex. 461, 240 S.W. 517 (1922); with Grieger v. Vega, 153 Tex. 498, 271 S.W.2d

85 (1954); City of Houston v. Lurie, 148 Tex. 391, 224 S.W.2d 871 (1949); Howell v. Howell,
147 Tex. 14, 210 S.W.2d 978 (1948).

36. See G. HODGES, SPECIAL ISSUE SUBMISSION IN TEXAS 101-02 (1959).

37. Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 626-28, 262 S.W.2d 99, 103-04
(1953).

38. 152 Tex. 619, 262 S.W.2d 99 (1953).
39. Id. at 626, 262 S.W.2d at 103.
40. Id.

41. Id. at 628, 262 S.W.2d at 104.
42. Id. at 627-28, 262 S.W.2d at 103-04.
43. Id.
44. Id.
45. Id.
46. TEX. REV. Clv. STAT. art. 2189 (1926).

[Vol. 7:133



CIVIL PROCEDURE

debatable whether a revision of the rule would abolish the distinc-
tion without referring specifically to the distinction. Strong persu-
asive authority, however, supports the abolition of the distinction.47

For example, in Mobil Chemical Co. v. Bell,48 decided in 1975, the
Texas Supreme Court said in dicta that:

. . . in an ordinary case, where several specific acts of negligence
are alleged and evidence as to each is introduced, the submission
of a broad issue inquiring generally whether the defendant was
negligent is not error and is not subject to the objection that the
single issue inquires about several elements or issues. 9

Additional guidance from the supreme court has come in the form
of an article ° co-authored by Justice Pope in which it is postulated
that the revision of rule 277 has brought negligence special issue
submission into conformity with non-negligence special issue sub-
mission." The basis of Justice Pope's theory is that rule 277 no
longer requires special issues to be submitted separately and dis-
tinctly." Other authority for concluding that rule 277 no longer
supports a distinction between negligence and non-negligence
special issue submission is found in a Dallas Court of Civil Appeals
decision. The Dallas court held that because the purpose of the
revision of rule 277 was to give courts more discretion in the form
of issue submission, the rule requiring separate and distinct issues
in negligence cases was abolished." The Mobil opinion indicates
that the supreme court apparently intended that a special issue
could be submitted either broadly or separately and distinctly in the
discretion of the trial judge in all cases.54 Members Mutual Insur-
ance Co. v. Muckelroy implements this allowance of broad issue

47. See Mobil Chem. Co. v. Bell, 517 S.W.2d 245 (Tex. 1974); Shasteen v. Mid-
Continent Refrigerator Co., 517 S.W.2d 437 (Tex. Civ. App.-Dallas 1974, writ ref'd n.r.e.);
Pope & Lowerre, Revised Rule 277-A Better Special Verdict System for Texas, 27 Sw. L.J.
577 (1973).

48. 517 S.W.2d 245 (Tex. 1975).
49. Id. at 255.
50. Pope & Lowerre, Revised Rule 277-A Better Special Verdict System for Texas, 27

Sw. L.J. 577 (1973).
51. Id. at 590.
52. Id. at 580.
53. Shasteen v. Mid-Continent Refrigerator Co., 517 S.W.2d 437, 439 (Tex. Civ.

App.-Dallas 1974, writ refd n.r.e.).
54. See Mobil Chem. Co. v. Bell, 517 S.W.2d 245 (Tex. 1974); Pope & Lowerre, Revised

Rule 277-A Better Special Verdict System for Texas, 27 Sw. L.J. 577 (1973).
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submission in all cases. 5

No court has ever been required to justify the distinction drawn
between negligence and non-negligence forms of issue submission."6

The cases that have recognized the distinction have relied on pre-
cedent or statutory language to support their action. 7 The Muckel-
roy case gave the Supreme Court of Texas the opportunity to
abolish or retain this distinction between negligence and non-
negligence special issue submission because it squarely presented
the question of whether rule 277 allows broad special issues in
negligence cases. Because the court failed to provide judicial justi-
fication of the distinction, it seems appropriate to discuss the
arguments that can be made for and against it.

Before deciding whether the distinction between negligence and
non-negligence issue submission should be retained, it should first
be noted that the distinction has never been required by the statutes
or the rules of civil procedure.58 Thus, if it is to stand, it should do
so on a rational basis. No rational basis compelled the original de-
velopment of the distinction. Any of the arguments that might have
been raised in favor of separate and distinct special issue submission
in a negligence case would have applied with equal force in some
non-negligence cases. Likewise any argument for submitting issues
broadly in a non-negligence case would have applied as well to a
negligence case.

The fact that there was no compelling rational reason for devel-
oping the distinction does not mean, however, that there can be no
rational reason for retaining it. Given that the existence of a distinc-
tion between negligence and non-negligence issue submission is the
status quo, those seeking to abolish the distinction should have the
burden of showing that there is a need for a change from the status
quo. Uniformity in the law, with its accompanying simplicity, has
been advanced as one reason for abolishing the distinction.59 If all
issues were required to be presented in the same manner, the law

55. See Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77 (Tex. Civ.
App.-Houston [lst Dist.] 1975, writ ref'd n.r.e.).

56. See Fox v. Dallas Hotel Co., Ill Tex. 461, 240 S.W. 517 (1922); Roosth & Genecov
Prod. Co. v. White, 152 Tex. 619, 262 S.W.2d 99 (1953).

57. E.g., Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 626-27, 262 S.W.2d 99,
103 (1953).

58. See note 36 supra; TEX. R. Civ. P. 277; Tex. R. Civ. P. 277 (1955).
59. See Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ.

App.-Houston [lst Dist.] 1975, writ ref'd n.r.e.); Pope & Lowerre, Revised Rule 277-A
Better Special Verdict System for Texas, 27 Sw. L.J. 577, 590 (1973).
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concerning issue submission would be more easily understood and
applied. The abolition of the distinction could, however, create
undue confusion among a bar accustomed to operating under the
dual system which applies the distinction.'" Thus, it seems that the
arguments of uniformity and confusion counterbalance each other.

A further argument in favor of abolishing the distinction be-
tween negligence and non-negligence issue submission is that the
form of submitting special issues separately and distinctly creates
inherent problems of such magnitude that the separate and distinct
form should be eliminated and replaced by a broad special issue
form. This argument assumes that any problems in separate and
distinct special issue submission are both inherent and greater than
those encountered in the broad form of special issue submission.
Thus, an analysis of the advantages and disadvantages of both
forms of special issue submission is necessary.

The major point in favor of submitting special issues in the
separate and distinct form is that this form facilitates the regulation
of the jury. It does so in three ways. First, it helps restrict the jury
to consideration of fact questions rather than questions of law. Sec-
ond, it helps restrict the consideration of the jury to only those
issues raised by the pleadings.' Finally, submission in the separate
and distinct form insures unanimity among the jurors' answers to
specific fact questions.2

An argument against the separate and distinct form of issue
submission is that it produces a large amount of inconsistency be-
tween the answers to specific fact questions and the verdict and thus
results in an intolerable number of reversals." Actually, submission
in the separate and distinct form does not produce inconsistency
between the verdict and the jury's answers to specific fact questions,
it merely reveals any inconsistency by essentially forcing the jury to
state its reasons for the verdict. This argument against the separate
and distinct form essentially says that one should hide faulty jury
verdicts for the sake of judicial economy.

Another argument against the separate and distinct form is

60. Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 628, 262 S.W.2d 99, 104 (1953).
61. See Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 82 (Tex. Civ.

App.-Houston [1st Dist.] 1975, writ ref'd n.r.e.).
62. Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 627-28, 262 S.W.2d 99, 103-

04; see Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77, 81 (Tex. Civ. App.-Houston
[1st Dist.] 1975, writ ref'd n.r.e.).

63. See A. Jones, Special Issue Submission, 16 TEx. B.J. 285 (1953).
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that it draws a line which is extremely difficult for the bar and
bench to follow. 4 The bench and bar, however, have shown that
they are able to draft issues which meet the separate and distinct
requirement. 5 If it is difficult to do so, it would seem that the
solution is additional training rather than altered and perhaps low-
ered standards.

A further argument against the separate and distinct form of
special issue submission is that it creates problems of omitted issues
and presumed findings.6 These are indeed inherent problems of
separate and distinct issue submission, but they are not solved by
using the broad form of issue submission. When the separate and
distinct form is used and an issue is omitted unintentionally, the
court presumes that the jury found this issue in conformity with its
verdict. In the case of the broad form of special issue submission,
some of the separate and distinct issues are intentionally omitted.
Consequently, the court must, in effect, presume that these omitted
issues have been found in conformity with the verdict in order to
find that the jury's verdict is valid.

The final argument against separate and distinct special issue
submission is that it causes progressive multiplication of issues. 7

The use of broad special issues would solve this problem by reducing
the number of issues. The use of broad issues could, however, reduce
the issues to the point of becoming a general issue. 8 It seems that a
more appropriate method of reducing the issues would be to scruti-
nize the separate and distinct issues and eliminate those that are
not true issues. This latter approach would improve the current
method rather than adopt a new one.

This analysis of the arguments for and against separate and
distinct submission reveals that any difficulty in the use of the
separate and distinct form either will not be solved by the use of the
broad form, or can be solved more easily and efficiently by careful
use of the separate and distinct form. Thus, opposition to the sepa-
rate and distinct form loses any effect as a basis for abolishing the
distinction between non-negligence and negligence issue submission
and moving from the status quo.

Because a uniform system allowing broad special issues in neg-

64. Id.
65. See G. HODGES, SPECIAL ISSUE SUBMISSION IN TEXAS 104-06 (1959).
66. See A. Jones, Special Issue Submission, 16 TEX. B.J. 285 (1953).
67. Id.
68. Id.
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ligence and non-negligence cases cannot be demonstrated as supe-
rior to the present system of requiring separate and distinct special
issues in negligence cases, no reason exists for abolishing the negli-
gence/non-negligence distinction. Members Mutual Insurance Co.
v. Muckelroy69 seems to have been decided in accordance with the
intent of the supreme court's revision of rule 277. It does not neces-
sarily follow, however, that the revision with the intention of remov-
ing the negligence/non-negligence distinction was necessary or that
it would work an improvement on present pleading practice. Not all
changes are for the better, and it seems that allowing broad special
issues in all cases may be a change for the worse.

James W. Collins

69. Members Mutual Ins. Co. v. Muckelroy, 523 S.W.2d 77 (Tex. Civ. App.-Houston
[1st Dist.] 1975, writ ref'd n.r.e.).


