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The volume of civil rights litigation within the Fifth Circuit
continued to be undiminished in recent months. Nothing in the
activities of the past year suggests reduced vigor in the willingness
of the court to identify deprivations of civil rights. In civil rights
litigation, however, perception of the evil is often quite simple; the
real difficulty lies in fashioning workable remedies because the rem-
edies chosen, especially in civil rights cases, typically have implica-
tions well beyond the facts giving rise to the litigation. There is some
indication in recent cases that the Fifth Circuit is increasingly con-
cerned about the potential practical implications of its civil rights
remedies. Three decisions, Watkins v. Steel Workers Local 2369,'
Wallace v. House,2 and Carr v. Montgomery County Board of
Education3 seem to support this conclusion.

The arrival of Watkins at the appellate level was attended with
substantial interest among both scholars and practitioners.' The
district court squarely confronted a problem that had never been
clearly resolved although it had been lurking about for some time.
The issue concerned the civil rights implications that arise when
substantial employee layoffs and a conventional plant-wide senior-
ity system together result in virtual elimination of blacks from the
work force. In the broadest sense, the case presented the question
of whether any seniority system that has an adverse impact on
minority employment can constitute a "bona fide seniority" system
within the meaning of section 703(h) of Title VII, a part of the Civil
Rights Act of 1964. 5

The factual background in Watkins is by no means unique.
Because of the racial discrimination that had governed hiring by the
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1. 516 F.2d 41 (5th Cir. July 1975).
2. 515 F.2d 619 (5th Cir. July 1975).
3. 511 F.2d 1374 (5th Cir. Apr. 1975).
4. The trial court decision had been headlined in the BNA service. 1 LAB. RE.. REP.,

88 ANALYSIS 21 (1975).
5. 42 U.S.C. § 2000e-2(h) (1970).
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employer before 1964, there were only 3 blacks among 410 hourly
rated employees as late as 1966.' As a result of black recruitment
efforts, by 1971 there were 50 blacks among 400 hourly rated em-
ployees. None of the black employee-plaintiffs alleged discrimina-
tion in their initial employment because none had applied for work
while the company pursued a discriminatory employment policy.
Economic decline in the early 1970's produced substantial layoffs
which were governed by a strict plant-wide seniority system-the
last employee hired was the first to be laid off. By April 1973 only
152 hourly rated employees remained, and the plant had returned
to a virtually all-white work force. Because recall was also based on
plant-wide seniority, the first 138 employees on the recall list were
white.7 Thus, an integrated work force returned to its previously
segregated status, and the seniority system very obviously played a
significant and disproportionate role in this reversal.

The district court concluded that application of the presently
neutral seniority system violated both Title VII and 42 U.S.C. §
1981 by perpetuating the effects of the employer's earlier discrimi-
natory practices.' The remedy fashioned by the district court re-
quired that the employer immediately reinstate a sufficient number
of black employees to achieve the ratio of blacks to whites that had
existed in 1971 before the reduction in the work force, that future
layoffs be allocated among employees in accordance with that ratio,
and that all future recalls be on a one-for-one basis until all black
employees had been recalled.'

The Fifth Circuit, in an opinion by Judge Roney, joined by
Judge Goldberg and District Judge Lynne, reversed the order of the
district court. It found that the plant-wide seniority system was
"bona fide" within the meaning of section 703(h) and that there was
no violation of either Title VII or section 1981. The panel observed
that "inasmuch as none of the plaintiffs . . .suffered individual
discrimination at the hands of the Company . . .there [was] no

6. Two of these blacks had been hired during manpower shortages occasioned by World
War 11. See the opinion of the district court as reported in Watkins v. Steel Workers Local
2369, 369 F. Supp. 1221 (E.D. La. 1974).

7. Id. at 1223-24.
8. Id.
9. The opinion of the district court indicates that the parties were given time to confer

as to the proper remedy. 369 F. Supp. at 1232-33. The remedy finally chosen by the district
court is reported as it was embodied in the judgment of the court in 8 Fair Emp. Prac. Cas.
730-31 (1974).
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past discrimination toward them which the current maintenance of
the layoff system could possibly perpetuate."' 0

The case would seem to stand for the proposition that an attack
upon a facially neutral seniority system will fail unless it can be
demonstrated that the system actually, and not merely theoreti-
cally, perpetuates discrimination against identifiable persons who
have been victimized by prior discriminatory practices. The court's
treatment of the issue is not entirely satisfactory because it clearly
approves a seniority system that perpetuates past discrimination
-a result condemned in earlier decisions." The result appears
much more justifiable, however, if one considers the enormity of the
problems confronted by the district court when it attempted to
provide a remedy and the important economic implications of such
a remedy for both the employer and those white workers who had
looked to the seniority system as a means of achieving job security.

Wallace v. House" is another case that indicates the Fifth Cir-
cuit's concern over the practical effects of civil rights remedies. It
involved a district court determination that an at-large electoral
system for the Board of Aldermen of the town of Ferriday, Louisi-
ana, diluted the voting strength of Ferriday's black minority popu-
lation. Speaking through Judge Goldberg, the Fifth Circuit affirmed
the district court's disposition of the case and noted that the right
to vote considered by the United States Supreme Court in
Whitcomb v. Chavis'3 and White v. Regester" "implies that the
voter have some reasonably meaningful participation in the choice
of candidates and of policies."' 5 The principal question, however,
turned on the appropriate remedy. Recognizing that implementa-
tion of some type of single-member district reapportionment plan
was required, the court for the first time established a policy of
deference to a remedial plan of representation proposed by a govern-
mental entity.'6 When it concluded that the plan suggested by the

10. Watkins v. Steel Workers Local 2369, 516 F.2d 41, 47 (5th Cir. July 1975).
11. Pettway v. American Cast Iron Pipe Co., 494 F.2d 211 (5th Cir. 1974); Rowe v.

General Motors Corp., 457 F.2d 348 (5th Cir. 1972); United States v. Jacksonville Terminal
Co., 451 F.2d 2118 (5th Cir. 1971), cert. denied, 406 U.S. 906 (1972).

12. 515 F.2d 619 (5th Cir. July 1975).
13. 403 U.S. 124 (1971).
14. 412 U.S. 755 (1973).
15. 515 F.2d 619, 629 (5th Cir. July 1975).
16. The district court chose the all single-member district reapportionment plan advo-

cated by plaintiffs instead of the mixed plan favored by the Ferriday Board of Aldermen.
which incorporated one at-large place in an otherwise single-member district aldermanic
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alderman was constitutional and that it thus should be imple-
mented, the court held that a "federal district court which is pre-
sented with two constitutional redistricting plans should choose the
one preferred by the governmental unit involved"' 7 and that the
court is not "free to choose the 'better' of the two plans."'"

This holding seems to be adequately supported by the rationale
of the Supreme Court decision in White v. Weiser"5 where it was held
that a district court should honor good faith state policies in the
context of fashioning or choosing a congressional reapportionment
plan. It seems, however, to represent a substantial departure from
the holding of a three-judge district court in the Fifth Circuit almost
a year earlier in Graves v. Barnes,2' decided on remand after the
Supreme Court decision in the same litigation, White v. Regester.2'
In Graves the court approved and implemented a reapportionment
plan sponsored by the plaintiffs and rejected competing plans of-
fered by the state of Texas. The fact that Judge Goldberg sat on the
Graves court and authored the Wallace opinion adds a touch of
irony to the conflict in these two decisions.

In the area of school desegregation, inconsistent remedies again
illustrated the difficult choices that must be made by federal courts
disposing of civil rights litigation. In Carr v. Montgomery County
Board of Education22 Judges Gewin and Dyer voted to affirm an
order of the district court which allowed the elementary school in
Montgomery, Alabama, to remain largely segregated. Their per cu-
riam opinion stated only that it affirmed the judgment of the dis-
trict court "for the reasons set forth in its opinion." 3 A vigorous
dissent by Judge Goldberg pointed to the fact that the plan adopted
by the district court and endorsed by the Fifth Circuit majority
resulted in 44 percent of the black elementary school students in the
city attending schools that were 93 percent or more black. Judge
Goldberg argued that the approved remedy was inconsistent with

election scheme. The Fifth Circuit found that both plans were constitutional because the
mixed plan proposed by the Board would not have the effect of depriving anyone in Ferriday
of reasonably meaningful participation in matters of candidate and policy choice. Id. at 636,
638.

17. Id. at 634.
18. Id.
19. 412 U.S. 783 (1973).
20. 378 F. Supp. 640 (W.D. Tex. 1974).
21. 412 U.S. 755 (1973).
22. 511 F.2d 1374 (5th Cir. Apr. 1975).
23. Id.
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the teachings of the earlier Fifth Circuit decision in Allen v. Board
of Public Education.4 There the court found unacceptable the "con-
tinued existence of all-black or virtually all-black schools . . .
where reasonable alternatives exist."25 Indeed, it seems difficult to
reconcile the result in Carr with the rationale of the Allen decision.
The fact that only three judges"0 joined Judge Goldberg in urging en
banc consideration of Carr by the Fifth Circuit suggests more cau-
tion on the part of the court as it confronts the always troublesome,
and sometimes awesome, task of developing remedies in the arena
of civil rights litigation.

Survey

I. FOURTEENTH AMENDMENT

A. Stating a Cause of Action

The fourteenth amendment restricts only state governments;'
42 U.S.C. § 1983 provides a cause of action for the deprivation of a
constitutional right by a defendant acting under color of law.' A
party alleging a denial of fourteenth amendment rights or asserting
a section 1983 claim must prove some kind of state action in order
to invoke the jurisdiction of the federal courts. During the survey
period the Fifth Circuit decided several cases in which the line
between state action and private conduct had to be drawn.

24. 432 F.2d 362 (5th Cir. 1970), cert. denied, 402 U.S. 952 (1972).
25. Id. at 367.
26. Agreeing with Judge Goldberg were Chief Judge Brown and Circuit Judges Wisdom

and Thornberry.

1. U.S. CONST. amend. XIV, § 1 states in pertinent part:
No State shall make or enforce any law which shall abridge the privileges or im-
munities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.

2. 42 U.S.C. § 1983 (1970) provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State . . . subjects, or causes to be subjected, any citizen . . . to the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable . . . in an action at law, suit in equity . ...

"State action" and "under the color of law" are alternative ways of expressing the same
legal principle. Note, State Action: Theories for Applying Constitutional Restrictions to
Private Activity, 74 CoLo. L. REV. 656 n.4 (1974).
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