CIVIL RIGHTS

1976]

369

the teachings of the earlier Fifth Circuit decision in Allen v. Board
of Public Education.4 There the court found unacceptable the "continued existence of all-black or virtually all-black schools . . .
where reasonable alternatives exist."25 Indeed, it seems difficult to
reconcile the result in Carrwith the rationale of the Allen decision.
The fact that only three judges"0 joined Judge Goldberg in urging en
banc consideration of Carr by the Fifth Circuit suggests more caution on the part of the court as it confronts the always troublesome,
and sometimes awesome, task of developing remedies in the arena
of civil rights litigation.

Survey
I.

A.

FOURTEENTH AMENDMENT

Stating a Cause of Action

The fourteenth amendment restricts only state governments;'
42 U.S.C. § 1983 provides a cause of action for the deprivation of a
constitutional right by a defendant acting under color of law.' A
party alleging a denial of fourteenth amendment rights or asserting
a section 1983 claim must prove some kind of state action in order
to invoke the jurisdiction of the federal courts. During the survey
period the Fifth Circuit decided several cases in which the line
between state action and private conduct had to be drawn.
24. 432 F.2d 362 (5th Cir. 1970), cert. denied, 402 U.S. 952 (1972).
25. Id. at 367.
26. Agreeing with Judge Goldberg were Chief Judge Brown and Circuit Judges Wisdom
and Thornberry.
1. U.S. CONST. amend. XIV, § 1 states in pertinent part:
No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.
2. 42 U.S.C. § 1983 (1970) provides in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State . . . subjects, or causes to be subjected, any citizen . . . to the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable . . . in an action at law, suit in equity . ...
"State action" and "under the color of law" are alternative ways of expressing the same
legal principle. Note, State Action: Theories for Applying Constitutional Restrictions to
Private Activity, 74 CoLo. L. REV. 656 n.4 (1974).
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In Blouin v. Loyola University3 the Fifth Circuit held that the
fourteenth amendment right of a college teacher to due process was
not infringed by the refusal of a private university to renew his
teaching contract. Noting that the licensing of a private entity such
as the university by the government is insufficient by itself to require a finding of state action, 4 the court concluded that a nexus did
not exist between the alleged unconstitutional activity and the purported government involvement. 5 Likewise, in Greco v. Orange
Memorial Hospital' the Fifth Circuit held that the leasing of a
building by Orange County, Florida, to a private hospital did not
constitute state action. Consequently, the policy of the hospital that
prohibited the performance of elective abortions was not subject to
constitutional challenge.7 In yet a third state action case, Calderon
v. United Furniture Co.,' the court relied on its previous decisions
upholding the validity of the Mississippi9 and Alabama"0 versions of
the self-help repossession provision of the Uniform Commercial
Code" and held the Texas version of the provision to be free from
due process scrutiny for lack of the requisite state action.
Although the Fifth Circuit failed to find state action in
Calderon, Greco, and Blouin, the court did find the requisite state
involvement in Goodloe v. Davis. 2 There, the court concluded that
a district court did have jurisdiction to enjoin the actions of private
club officials who were enforcing a city directive which prohibited
the participation of black children in a recreational program which
was conducted on city-owned property. 3
The finding of state action in Goodloe can be attributed to the
presence of racial discrimination in the city directive which was
enforced by the private club officials. As noted by Judge Gewin in
Greco, courts are more likely to find state action if racial discrimina3.
4.
5.
6.
7.
8.
9.
10.

506 F.2d 20 (5th Cir. Jan. 1975).
Id. at 22.
Id.
513 F.2d 873 (5th Cir. May 1975), cert. denied, 44 U.S.L.W. 3328 (U.S. Dec. 2, 1975).
Id. at 882.
505 F.2d 950 (5th Cir. Dec. 1974).
James v. Phinnix, 495 F.2d 206 (5th Cir. 1974).
Brantley v. Union Bank & Trust Co., 498 F.2d 365 (5th Cir. 1974).
11. UNIFORM COMMERCIAL CODE § 9-503 provides: "Unless otherwise agreed a secured
party has on default the right to take possession of the collateral. In taking possession a
secured party may proceed without judicial process if this can be done without breach of the
peace or may proceed by action."
12. 514 F.2d 1274 (5th Cir. June 1975).
13. Id. at 1276. The Fifth Circuit found the private club officials to be acting under
"color of law." See note 2 supra.
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tion is an issue." Therefore, it is not surprising that the Fifth Circuit
found the requisite state action only in Goodloe and failed to find
it in the three cases in which racial discrimination was not present.
B.

Equal Protection

As it has done in the past, the Fifth Circuit decided many cases
in which plaintiffs alleged a denial of equal protection.' 5 Two of
these cases are of particular interest. In both the plaintiffs contended that a fundamental right was infringed; furthermore, each
plaintiff contended that a compelling state interest did not exist to
justify this infringement.
In Wright v. City of Jackson" a nonresident fireman alleged
that an ordinance requiring city employees to live within the city
infringed his right to travel and was therefore unconstitutional in
the absence of any compelling state interest. The Fifth Circuit
stated that the challenged ordinance affected only the fireman's
right to intrastate, not interstate, travel." Finding no constitutional
right to mere intrastate travel, the court concluded that the city was
not required to justify the ordinance under the compelling state
interest standard.'" Thus, the ordinance was evaluated under the
traditional rational basis test. Because numerous cases have held
that a municipal employee residence requirement bears a rational
relationship to legitimate state purposes,' 9 the Fifth Circuit found
the challenged ordinance to be valid. 0
In contrast to Wright, the Fifth Circuit did find the infringement of a fundamental right in Poe v. Gerstein." The court affirmed
the decision of the district court that held unconstitutional the provisions of the Florida abortion statute requiring either parental or
spousal consent to the abortion." Finding a fundamental right to an
14. Greco v. Orange Memorial Hosp., 513 F.2d 873, 879 (5th Cir. June 1975), cert.
denied, 44 U.S.L.W. 3328 (U.S. Dec. 2, 1975).
15. E.g., Winnigham v. HUD, 512 F.2d 617 (5th Cir. May 1975); Adams v. Askew, 511
F.2d 700 (5th Cir. Apr. 1975); Riddell v. National Democratic Party, 508 F.2d 770 (5th Cir.
Feb. 1975).
16. 506 F.2d 900 (5th Cir. Jan. 1975).
17. Id. at 902.
18. Id. at 901.
19. See, e.g., Detroit Police Officers Ass'n v. City of Detroit, 385 Mich. 519, 190 N.W.2d
97, appeal dismissed, 405 U.S. 950 (1972); Firefighters Local 184 v. City of Hattiesburg, 263
So. 2d 767 (Miss. 1972); Firefighters Local 1645 v. Salt Lake City, 22 Utah 2d 115, 449 P.2d
239, cert. denied, 395 U.S. 906 (1969).
20. 506 F.2d 900 (5th Cir. Jan. 1975).
21. 517 F.2d 787 (5th Cir. Aug. 1975).
22. Id. at 797. For a discussion of the lower court opinion, see Comment, The Father's
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abortion, the court stated that regulations limiting such a funda23
mental right can be justified only by a compelling state interest.
Additionally, the court determined that legislative enactments
must be "necessary" to achieve the compelling state interest.2'
Writing for the court, Judge Morgan concluded that the provisions
of the statute were not "necessary" to the achievement of any compelling state interests which might exist.25 Thus, the provisions were
found to constitute an impermissible denial of equal protection.
C.

Voters' Rights

The Fifth Circuit decided a number of cases in which the constitutionality of election districting plans was questioned. 2 Two
cases illustrate the activity of the court in this area. In the first of
these, Wallace v. House,27 the Fifth Circuit affirmed a lower court
decision28 that an at-large electoral system submitted by town aldermen for their own election was an unconstitutional denial of equal
protection because the system resulted in a dilution of the votes of
the black minority population. The Fifth Circuit, however, reversed
that part of the district court decision which held that only an all
single-member redistricting plan submitted by the board of aldermen was constitutional. 9 The aldermen had also submitted a mixed
plan whereby four aldermen would be elected from single member
districts and one alderman would be elected at large. Writing for the
court, Judge Goldberg concluded that the all single-member plan
would not have an unconstitutional impact on the rights of the
black minority and that both plans were constitutional.' Stating
that deference should be given to the judgment of the board of
aldermen, Judge Goldberg concluded that the mixed plan preferred
3 1
by the board should be permitted.
Rights in the Abortion Decision, 6 TEx. TECH L. REV. 1075, 1083-84 (1975).
23. 517 F.2d at 791.
24. Id.
25. Id. at 793.
26. E.g., Gilbert v. Sterrett, 509 F.2d 1389 (5th Cir. Mar. 1975); Robinson v. Commissioners Court, 505 F.2d 674 (5th Cir. Dec. 1974); Moore v. Leflore County Bd. of Election
Comm'rs, 502 F.2d 621 (5th Cir. Oct. 1974).
27. 515 F.2d 619 (5th Cir. July 1975), petition for cert. filed, 44 U.S.L.W. 3399 (U.S.
Dec. 26, 1975) (No. 75-914).
28. Id. at 632. See Wallace v. House, 377 F. Supp. 1192 (W.D. La. 1974).
29. 515 F.2d at 632. Plaintiffs, of course, favored the all single-member redistricting
plan.
30. Id. at 638.
31. Id.
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Reese v. Dallas County" is also illustrative of the Fifth Circuit's
active role in the area of election redistricting. In Reese the court
held that the system for election of county commissioners in Dallas
3
County, Alabama, was violative of the fourteenth amendment.
The system provided for county-wide balloting with the election of
one resident commissioner from each of four subdistricts. Writing
for the court, Judge Ainsworth noted that under this system the
county's urban area, which contained half the total population, was
prohibited from having more than one resident commissioner,
whereas the three remaining subdistricts could elect three resident
commissioners.3 4 Judge Ainsworth reasoned that the voting rights of
the predominately urban black population were diluted by the system. 35 The court concluded that this dilution was an unconstitu3
tional denial of equal protection. 1
On appeal the Supreme Court rejected the conclusion reached
3
by the Fifth Circuit in Reese7.
In somewhat harsh terms, the Court
stated that an earlier, controlling decision had been ignored by the
Fifth Circuit.3 1 It pointed out that the circuit court had relied on the
theoretical presumption that elected officials will represent the district in which they reside rather than the electorate which places
them in office.3 9 Because its previous decision rejected this proposition, the Supreme Court reversed the judgment of the Fifth Circuit.40
II.

EDUCATION

For the most part, the Fifth Circuit remains quite active in the
field of public education law. The character of the problems with
which it is being faced, however, has changed. The relative calm on
the campuses in recent years was reflected by the scarcity of cases
concerning students' rights. In the area of teachers' rights, the court
was confronted with the issue of what constitutes a "liberty" or
"property" interest under varied circumstances sufficient to entitle
32.
33.
34.
35.
36.
37.
38.
element
39.
40.

Reese v. Dallas County, 505 F.2d 879, rev'd, 95 S. Ct. 1706 (1975).
Id. at 881.
Id. at 883.
Id. at 886.
Id. at 888.
95 S. Ct. 1706 (1975).
Id. at 1707. The Supreme Court noted that the Fifth Circuit had relied on a factual
of Dusch v. Davis, 387 U.S. 112 (1967), which was accorded no significance in Dusch.
Dallas County v. Reese, 95 S. Ct. 1706, 1708 (1975).
Id.
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a teacher to minimum procedural due process. In the once heated
battlefield of public school desegregation, the court's emphasis
shifted from initiation to supervision of desegregation plans. Although this survey period lacked a "landmark" decision, it did produce several opinions of considerable interest.
A.

Students' Rights

Traditionally, the Fifth Circuit has been the forerunner in the
vindication of students' rights. It was among the first to recognize
that the due process clause of the fourteenth amendment guarantees
students certain procedural" and substantive" rights. One of the
few current students' rights cases of interest contained both procedural and substantive due process issues.
In Jenkins v. Louisiana State Board of Education43 certain student leaders were suspended from Grambling College following
campus disturbances. The student leaders contended that the suspensions violated their constitutional rights and sought to enjoin
their suspensions. The district court ultimately denied the injunctive and supplemental relief sought.4
The Fifth Circuit reviewed the case on appeal on the theory
that two groups of students were subjected to disciplinary action.
One group consisted of students who actually engaged in active
violations of college regulations.45 With regard to these, no serious
constitutional questions concerning the suspensions were presented. The other group was composed of student leaders who
sponsored and advocated a peaceful boycott of classes through student assemblies. 7 The court held that because of their participation
in these assemblies, the student leaders were responsible for any
violations of college regulations occurring thereafter. 8 The signifi41. In Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert. denied, 368
U.S. 930 (1961), the court held that before a student at a state supported school could be
expelled for disciplinary reasons, he must be given notice and some opportunity for a hearing.
42. In Burnside v. Byars, 363 F.2d 744 (5th Cir. 1966), the court struck down a school
regulation which forbade the wearing of "freedom buttons" on school grounds as an unnecessary infringement on the students' protected right of freedom of expression.
43. 506 F.2d 992 (5th Cir. Jan. 1975).
44. Id. at 995. The district court initially determined that the first hearing denied the
students procedural due process and issued a temporary restraining order pending a new
hearing. It was the second hearing of which the students complained on appeal.
45. 506 F.2d at 995.
46. The court reversed the suspension of one of the students in this group, finding
insufficient facts to support his alleged violation of college regulations. 506 F.2d at 1001-02.
47. 506 F.2d at 994-95.
48. Id.
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cance of this case lies in the court's treatment of the suspensions of
the student leaders who led the boycott of classes.
These student leaders first contended that the college
Disciplinary Board's procedures did not comply with minimum procedural due process.4" The students urged that because it was not
shown that they individually committed any of the prohibited
acts,5 ° the school's entire case against them depended upon its ability to associate them in a conspiracy and that conspiracy was not a
specific charge against them.5 Judge Roney, writing for the Fifth
Circuit, agreed that conspiracy could be the only basis for the
school's case against the student organizers, but he did not agree
that these students lacked notice of the conspiracy charge.5 2 Judge
Roney acknowledged the oft-quoted dictum in Dixon v. Alabama
State Board of Education53 to the effect that the notice required to
be given students should contain the specific charges and precise
grounds for the disciplinary action.54 He noted, however, that the
question before the court in Dixon was whether any notice at all was
required before a student could be subjected to disciplinary proceedings.55 He pointed out that Jenkins, as distinguished from
Dixon, concerned only the sufficiency of the notice required.
Judge Roney began his analysis of the sufficiency of the notice
required by setting the proper constitutional background. He reasoned that there were no absolute standards of procedural due process 56 and that, instead, courts must always examine the circumstances and the interests of the parties involved to determine the
minimum procedural requirements necessary to satisfy due process. 57 Judge Roney concluded that due process in the context of a
school disciplinary proceeding need not meet the standards required
in a criminal case and that the notice of the charges need not be
drawn with the precision of a criminal indictment. 8 Judge Roney,
in this regard, observed that the notice given the students included
49. Id. at 999.
50. The majority assumed, without deciding, that there was no supportable finding of
solely individual violations. Id.
51. Id.
52. Id.
53. 294 F.2d 150 (5th Cir.), cert. denied, 368 U.S. 930 (1961).
54. 506 F.2d at 1000.
55. Id. at 999.
56. Id. at 1000.
57. Id.
58. Id.; see Linwood v. Bd. of Educ., 463 F.2d 763 (7th Cir.), cert. denied, 409 U.S. 1027
(1972).
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numerous allegations of group or concerted action because the notice referred to the students as "organizers," "leaders," and "instigators.""9
Additionally, he reasoned that the conspiracy here involved was
not to be equated with a conspiracy in the criminal law sense" but
that it was the group activity and the individual participation in
that group activity that constituted the conspiracy." Therefore,
under the circumstances of this case, Judge Roney concluded that
the notice was sufficient to fairly enable the student leaders to pres62
ent their defense.
Jenkins also dealt with the frequently recurring conflict between student exercise of first amendment rights and legitimate
administration by school authorities. The student leaders in Jenkins
argued that they had the right to assemble peaceably and to urge a
peaceful boycott.13 It is clear that the students had this right, but it
is equally clear that the exercise of this right is not unbridled. 4
Judge Roney found the rule of Tinker v. Des Moines Independent
Community School District5 to be controlling; students are free, to
exercise their first amendment rights if they can do so without any
material and substantial interference with the requirements of appropriate school discipline and without colliding with the rights of
others." Judge Roney concluded there was ample evidence of the
disruptive influence on the college brought about by the student
leaders' actions. 7 By shouting and chanting "student power," "organize," and "unite," these students, in the opinion of Judge Roney,
"subjected the teaching and learning atmosphere of the college to
disruption, distraction, and destruction."6 Because the student organizers initially provoked the group action which led to a material
and substantial interference with the educational atmosphere at
Grambling College, the court concluded that their actions were not
protected by the first amendment.69
59. 506 F.2d at 1000.
60. Id.
61. Id.
62. Id. at 1000-01.
63. Id. at 1002.
64. Id.
65. 393 U.S. 503 (1969).
66. 506 F.2d at 1003. This rule was first espoused in Burnside v. Byars, 363 F.2d 744
(5th Cir. 1966), and later expounded upon in the landmark decision of Tinker v. Des Moines
Independent Community School Dist., 393 U.S. 503 (1969).
67. 506 F.2d at 1003.
68. Id.
69. Id.
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Judge Tuttle adamantly disagreed with this conclusion. In a
well reasoned dissent, he argued that the student leaders had been
deprived of substantive due process because they were "found
guilty of acts of violence which they neither urged or condoned,
simply because their 'pure speech' aroused the emotions of others
who later committed illegal acts."7 Judge Tuttle emphasized this
was not a case of a speaker urging violent or destructive acts7 but
that it was "nothing but innocent language which was subsequently
followed by group action in which [the student organizers] did not
participate."7
Judge Tuttle also disagreed with the majority's reading of
Tinker. He construed the language in that opinion that referred to
a "material and substantial" interference with the operation of the
school as being limited to the acts of the speakers and "not [to]
the acts of others who may fortuitously act irresponsibly and destructively on their own.""3 Judge Tuttle would have held that this
"pure speech" was protected by the first amendment.7 4
The result of this decision by the Fifth Circuit was to punish
certain student leaders by holding them vicariously responsible for
the specific acts of others. This holding would seem to cast a chilling
pall on the exercise of first amendment freedoms. Conceivably, with
the realization that they may be held responsible for the subsequent, unrelated acts of their audience, few students will be so bold
as to dissent publicly, even if they do so peacefully.
B.

Teachers' Rights

As in the past, the Fifth Circuit continues to be quite active in
the area of teachers' rights. Black teacher displacement following
unitization of formerly segregated school systems remains a problem.75 Few decisions this survey period dealt with the substantive
rights of teachers." The bulk of litigation in this area concerned
70. Id. at 1005.
71. Id. at 1007. Even if that were the case, the "clear and present danger" requirement
limits any attempt to suppress such rhetoric. Id.
72. Id.
73. Id. at 1008.
74. Id.
75. See, e.g., Ward v. Kelly, 515 F.2d 908 (5th Cir. July 1975); Blunt v. Marion County
School Bd., 515 F.2d 951 (5th Cir. July 1975). These cases are an application of Singleton v.
Jackson Municipal Separate School Dist. 419 F.2d 1211 (5th Cir. 1969), cert. denied, 396 U.S.
1032 (1970). For an analysis of Singleton, see Survey, Civil Rights, Fifth Circuit Survey, 6
TEX. TECH L. REv. 499, 515-17 (1975).
76. See, e.g., Cook v. Hudson, 511 F.2d 744 (5th Cir. Apr. 1975) (public school teachers
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teachers' procedural rights upon dismissal. Few of these cases are
independently significant, for the Supreme Court has established
that when a teacher's "liberty" or "property" interest is at stake,
that teacher is entitled to minimum procedural due process."
Whether such an interest is at stake, however, can still present
difficulties for the courts. Such was the problem before the Fifth
Circuit in Ortwein v. Mackey."
In Ortwein a nontenured faculty member was refused reemployment for nonperformance and incompetence.7 9 The plaintiffteacher maintained that he had been deprived of his "liberty" without the benefit of a pretermination hearing. The district court enjoined the university from refusing Ortwein reemployment until he
was afforded a hearing in compliance with due process.'" The Fifth
Circuit determined that Ortwein was not entitled to a pretermination hearing and reversed the district court's order and remanded
the case.'
The court had earlier withheld a determination of Ortwein on
the merits pending their decision on rehearing en banc of another
current case, Sims v. Fox."2 After pleading nolo contendere in state
court to a charge of indecent exposure, Sims was discharged from
the Army Reserve without a hearing.13 Although he had received an
honorable discharge, Sims' files contained the reason for his discharge. New government regulations, however, disallowed dissemination of this information except upon request by the former serviceman.8 4 Sims, nevertheless, contended that he had been deprived
of his "liberty" without due process of law. Judge Coleman agreed
that " 'liberty' is lost when one's 'good name, reputation, honor, and
community standing' are falsely attacked . . . ."I' In view of the
government regulations insuring the confidentiality of Sims' file,
whose children attended segregated private schools were refused reemployment). For a complete discussion of the issues involved in Cook, see Note, Civil Rights-The State's Interest
in Desegregation May Preclude Non-tenured Public Schoolteachers From Sending Their
Children to a Private Segregated School, 7 TEX. TEcH L. REV. - (1976).
77. See Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972); Perry v.
Sindermann, 408 U.S. 593 (1972).
78. 511 F.2d 696 (5th Cir. Apr. 1975).
79. Id. at 697.
80. Id
81. Id. at 700.
82. 505 F.2d 857 (5th Cir. Dec. 1974).
83. Id. at 860.
84. Id.
85. Id. at 862-63.
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however, Judge Coleman reasoned that the community could not be
expected to discover the reasons for the discharge."0 Additionally,
Sims never denied the truth of the charges against him. 7 The court
concluded that the mere presence of derogatory information in confidential files does not infringe "liberty." 8 Judge Coleman also concluded that "liberty" is not infringed unless the government perpetuates untrue charges89 and that no hearing is necessary unless the
truthfulness of the charges is denied. 0
It was against this background that the court decided Ortwein.
Judge Simpson recognized that the present case was distinguishable
from Sims in that Ortwein had at all times asserted the falsity of
the charges,"' whereas Sims had never denied the reasons for his
discharge. With respect to the potential for the information reaching
the community, however, Judge Simpson found the cases indistinguishable. 2 The university had promulgated a regulation requiring
that the contents of teacher evaluation files be kept confidential.
There appeared slight likelihood of danger to the plaintiff's liberty
interest in view of this regulation. Under the authority of Sims,
therefore, the court held that Ortwein's liberty interest had not been
infringed."
Obviously, the fact that the records were to remain confidential
was considered controlling by the court in Ortwein. The dictum in
Sims, however, indicated that a hearing would be in order if the
truthfulness of the charges was challenged." Moreover, the court in
Ortwein seemed to disregard the practical effect of its decision. The
asserted reason for Ortwein's discharge will follow him wherever he
seeks employment without his ever having had an opportunity to
disprove it. He will either have to conceal the reason given by the
school for his termination or reveal it and suffer the stigma of incompetence. It would appear that a substantial liberty interest was at
stake.
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.

Id. at 863.
Id.
Id. at 864.
Id.
Id.
511 F.2d at 699.
Id.
Id.
Id.
505 F.2d at 864.
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Desegregation

The most difficult task of initiating the desegregation of the
public schools appears to be behind the Fifth Circuit. The emphasis
in this area now is on the court's continuing obligation to insure the
implementation of true unitary systems. Two cases are representative of the court's efforts in this regard.
0 the district court
In Augustus v. School Board"
permanently
enjoined the use of the Confederate Battle Flag as a school symbol
and the use of the name "Rebels" in connection with school activities. 7 There had been four massive confrontations involving major
interracial fighting. The use of the symbols was clearly a source of
this racial tension. 8 Nevertheless, on appeal to the Fifth Circuit, the
court modified the district court order and remanded the case.
Judge Roney agreed with the district court that the order was
within the federal court's jurisdiction and that the order did not
violate the students' first amendment rights. 9 Upon another point,
however, the student-intervenors' and the court found a common
ground for restricting the order. The students argued that if the
school board had been given time to promulgate and enforce its own
regulations, the racial tension could have been eliminated without
federal court intervention.'' The Fifth Circuit agreed. Judge Roney
reasoned that only as a last resort should the courts interfere with
the day-to-day operation of a school system." 2 The court concluded
the district court order was too drastic because lesser restrictions
probably would have sufficed. 013
The court also gave an equally important reason for modifying
the district court order. It noted that upon the establishment of a
unitary school system, the federal court should relinquish jurisdiction. The permanent injunction, therefore, was found to transcend
that period of time over which the court should assert jurisdiction. 10,
Judge Roney advised that any injunction issued under similar cir96. 507 F.2d 152 (5th Cir. Jan. 1975).
97. Id. at 154.
98. Id. at 155.
99. Id. at 156.
100. Id. at 155. The students were allowed to intervene on the side of the school board
after the district court issued its preliminary injunction.
101. Id. at 156. The school board had been working in conjunction with the NAACP in
an attempt to resolve the racial disturbances.
102. Id. at 158; accord, Tate v. Board of Educ., 453 F.2d 975 (8th Cir. 1972).
103. 507 F.2d at 158.
104. Id.
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cumstances should be temporary only and effective only so long as
necessary to prevent interference with the desegregation order. 10 5
Although the Fifth Circuit held that the district court in
Augustus went too far, it held that the district court in McNeal v.
Tate County School District' did not go far enough. In McNeal
plaintiffs contended that a classroom assignment based on facultypredicted ability grouping violated the court's initial order enjoining
the maintenance of segregated classrooms. 17 Finding that the school
authorities were making a good faith effort to operate a unitary
system, the district court held for the defendants.' 8 The Fifth Circuit disagreed. Under the ability grouping system employed in
McNeal, teachers would evaluate the students' past performance,
and upon this evaluation, recommend the next year's class assignments.0 9 This system of classroom assignment resulted in one to
four all-black sections in every elementary grade and a few all-white
sections in the advanced grades."0
Judge Clark, writing for the court, began with the basic proposition that classrooms that are segregated by race are proscribed
regardless of the degree of overall school-wide integration."' Ability
grouping, like any other non-racial method of student assignment
is not per se unconstitutional. But where a dual system has formerly
been maintained, Judge Clark determined that the court must
assay the "plan of student assignment which results in racial segregation with a punctilious care, to see that it does not result in
perpetuating the effects of past discrimination.""' 2 Judge Clark concluded that this method of assignment cannot be used until formerly dual school districts have operated as a unitary system without such assignments for a sufficient period of time to assure that
the underachievement of the slower student groups is not due to
1
yesterday's educational disparities."
The decisions in Augustus and McNeal illustrate the Fifth Circuit's position regarding desegregation. The court is reluctant to
interfere with school districts making a good faith effort to achieve
105.
106.
107.
108.
109.
110.
111.
112.
113.

Id.
508 F.2d 1017 (5th Cir. Feb. 1975).
Id.at 1018.
Id. at 1019.
Id.at 1018.
Id.
Id. at 1019.
Id.at 1020.
Id.at 1020-21.
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unitary status. But where the purpose of the desegregation order is
being undermined, regardless of intent, the court will not hesitate
to authoritatively remedy the situation.
III.

PRISONERS' RIGHTS

The Fifth Circuit reviewed a considerable number of cases this
survey period concerning prisoners' civil rights, and as predicted in
last year's survey article, more decisions were rendered by the circuit on substantive issues this period than were rendered during the
1973-74 survey year. In addition to these decisions in the substantive area, the Fifth Circuit also considered non-substantive questions involving problems of procedure, jurisdiction, and defenses

available in prisoners' rights litigation.
A.

Nonsubstantive Issues"'

1. Defense of Fund Shortage
In Gates v. Collier"5 nine facets of the administrative practices
and physical facilities" 6 at the Mississippi State Penitentiary at
Parchman, Mississippi, were attacked on first, eighth, thirteenth,
and fourteenth amendment grounds. After the case was submitted
on the record by agreement of the parties," 7 the district court made
114. Cases not discussed in this survey article that decided nonsubstantive questions
during the survey period include Fontaine v. Walls, 515 F.2d 884 (5th Cir. July 1975), and
Hardwick v. Ault, 517 F.2d 295 (5th Cir. Aug. 1975) (both held that exhaustion of state
administrative remedies is not required in section 1983 prisoners' suits); In re Estelle, 516
F.2d 480 (5th Cir. July 1975) (held that a writ of mandamus to prevent participation by the
United States in a prisoners' suit should not issue); Patterson v. MacDougall, 506 F.2d 1 (5th
Cir. Jan. 1975) (held that the director of the Georgia State Board of Corrections was a proper
party defendant in a civil rights suit); Lynott v. Stewart, 505 F.2d 1023 (5th Cir. Dec. 1974)
(held that the district court had improperly construed 28 U.S.C. § 1915 (1970)); and Cruz v.
Skelton, 502 F.2d 1101 (5th Cir. Oct. 1974) (held that members of the Texas Board of Pardons
and Paroles are immune from civil rights suits for damages).
115. 349 F. Supp. 881 (N.D. Miss. 1972), aff'd, 501 F.2d 1291 (5th Cir. Sept. 1974). An
excellent discussion of the facts giving rise to the Gates case and an extensive analysis of the
district court's opinion appear in Lipman, Mississippi's Prison Experience, 45 Miss. L.J. 685
(1974).
116. The prisoners challenged the constitutionality of the physical facilities, the medical facilities, the racial segregation policies, the conditions of solitary confinement, the use
of corporal punishment, the existence of the trusty system, the inmate protection procedures,
the mail censorship regulations, and the disciplinary procedures in use at the prison. 349 F.
Supp. 881 (N.D. Miss. 1972).
117. The case was submitted to the court for decision upon the pleadings, stipulations,
depositions, interrogatories and answers, factual summaries, evidentiary synopses, reports
and other documentary evidence. Id. at 886.
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extensive findings of fact and conclusions of law. The district court
then granted declaratory relief and immediate and long-range injunctive relief to the plaintiffs."' At the lower court hearing, defendant Governor of Mississippi conceded the unconstitutionality of
the conditions and practices at the prison." 9 On appeal to the Fifth
Circuit, defendants, who were the superintendent of the prison, the
members of the Mississippi Penitentiary Board, and the governor,
did not challenge the findings of fact or conclusions of law of the
district court. 2 0 Defendants did, however, contest the validity of the
district court's relief on the ground that they lacked the funds necessary to implement portions of the district court's order within the
time period specified.'"' Judge Tuttle, writing for the Fifth Circuit
panel, rejected defendants' argument and stated that the district
court had not ordered the legislature to appropriate money but had
held instead "that if the State chooses to run a prison it must do so
without depriving inmates of the rights guaranteed to them by the
federal constitution."' Judge Tuttle noted that the defense of fund
shortage had been rejected by other federal courts and concluded
that shortage of funds was no defense to a suit based on the deprivation of prisoners' constitutional rights.'23
2.

Discretion of the District Court to Grant Relief

Defendants in Gates also argued that plaintiffs' complaint
failed to state a claim upon which relief could be granted because
the relief granted by the district court was so severe as to be inappropriate. They thereby contended that the relief granted had a
bearing on whether the complaint stated a cause of action.'2 4 The
Fifth Circuit, however, stated that when a constitutional violation
is found to exist, the district court is allowed wide discretion to
118. Gates v. Collier, 349 F. Supp. 881, 896-905 (N.D. Miss. 1972). The district court
granted long-range relief by ordering defendants to submit a plan to bring the physical
facilities and equipment within minimal constitutional standards. Id. at 903-05. The court
also ordered immediate and intermediate injunctive relief concerning the nine facets of the
prison attacked by the inmates. Id. at 898-903.
119. The Governor of Mississippi stated, "We are, in effect, Your Honor, admitting that
the constitutional provisions have been violated." Gates v. Collier, 501 F.2d 1291, 1295 (5th
Cir. Sept. 1974).
120. Id. at 1299.
121. Id.
122. Id. at 1320 (court's emphasis).
123. Id.
124. Id. at 1319.
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fashion effective relief.' 5 Finding in this instance that the district
court's relief was tailored to alleviate the unconstitutional conditions at the prison, the court rejected defendants' argument.
The argument that the relief granted by the district court was
inappropriate was also raised during this survey period by the defendants in Newman v. Alabama.' 26 Newman was a class action in
which plaintiff prisoners attacked, on eighth amendment grounds,
the sufficiency of the medical care afforded them in the Alabama
Penal System. Judge Gewin, writing for the Fifth Circuit panel,
stated, "[lit is axiomatic that the remedial power of a district court
is coterminous with the scope of the constitutional violation found
to exist."' ' He then concluded that the district court had acted
2
within its province in fashioning the relief granted.' 1
3.

The Three-Judge Court Requirement

The jurisdiction of single-judge district courts in prisoners'
rights suits was discussed by the Fifth Circuit this survey period in
relation to the three-judge court requirement, a jurisdictional requisite set forth in 28 U.S.C. § 2281. This statute requires that a threejudge court be convened to hear all cases in which an injunction is
sought, on constitutional grounds, to restrain the enforcement of a
state statute.' 29 The current Fifth Circuit decisions, in construing
this jurisdictional prerequisite, all adhered to the principle that the
three-judge court requirement is a technical enactment and should
be narrowly construed.'13 For example, the court in Gates relied on
the well-established rule that when prior decisions make frivolous
any claim that the statute or administrative practice is not unconstitutional, a three-judge court need not be convened.'3 ' Finding
that the rule could be extended to situations in which the unconstitutionality of the statute or practice was conceded by the defen125. Id. at 1320.
126. 503 F.2d 1320 (5th Cir. Nov. 1974), cert. denied, 421 U.S. 948 (1975).
127. Id. at 1332-33.
128. The district court order in Newman, as in Gates, was far-reaching in its scope in
order to correct the unconstitutional conditions found to exist in the Alabama Penal System.
See id. at 1325.
129. 28 U.S.C. § 2281 (1970).
130. See Leonard v. Mississippi State Probation & Parole Bd., 509 F.2d 820, 822 (5th
Cir. Mar. 1975); Newman v. Alabama, 503 F.2d 1320, 1328 (5th Cir. Nov. 1974), cert. denied,
421 U.S. 948 (1975).
131. Gates v. Collier, 501 F.2d 1291, 1297 (5th Cir. Sept. 1974); see Bailey v. Patterson,
369 U.S. 31 (1962).
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dants,'32 the court held that a three-judge court need not be convened because the defendant Governor of Mississippi had conceded
the unconstitutionality
of the prison conditions and practices under
33
attack.'

4.

Attorneys' Fees

The recent United States Supreme Court decision in Alyeska
Pipeline Service Co. v. Wilderness Society'34 held that use of the
private attorney general exception to the American rule against
awards of attorneys' fees is impermissible absent statutory authorization. Because section 1983,' 31 under which most prisoners' rights
suits are brought, does not expressly provide for awards of attorneys'
fees, the Alyeska decision is sure to have far-reaching effects on
prisoners' rights litigation. The Alyeska Court did not adjudicate
the propriety of awards of attorneys' fees against states in light of
the eleventh amendment,' 6 but three district court cases, including
Gates v. Collier'3 and Newman v. Alabama,'38 are due for en banc

consideration by the Fifth Circuit on that question.' 39 The award of
attorneys' fees in Gates will not be affected by the Alyeska decision
because the Gates decision was based on the bad faith exception to
the American rule,' 40 an exception apparently approved by the
Court in Alyeska. 4 ' Newman, however, appeared to rely on the private attorney general exception,' and, therefore, may be reversed
under the holding in Alyeska.
B.

Substantive Rights

1. Eighth Amendment-Cruel and Unusual Punishments'
The eighth amendment to the Constitution forbids the inflic132. Gates v. Collier, 501 F.2d 1291, 1298 (5th Cir. Sept. 1974).
133. Other Fifth Circuit cases narrowly construing the three-judge court requirement
during this survey period are Leonard v. Mississippi State Probation & Parole Bd., 509 F.2d
820 (5th Cir. Mar. 1975), and Newman v. Alabama, 503 F.2d 1320 (5th Cir. Nov. 1974), cert.
denied, 421 U.S. 948 (1975).
134. 421 U.S. 240 (1975), noted in 7 TEx. TECH L. REV. 122 (1975).
135. 42 U.S.C. § 1983 (1970); see also 42 U.S.C. §§ 1981-94 (1970).
136. 421 U.S. at 269-70 n.44 (1975).
137. 371 F. Supp. 1368 (N.D.Miss. 1973).
138. 349 F. Supp. 278 (M.D. Ala. 1972).
139. See Newman v. Alabama, 503 F.2d 1320, at n.1 (5th Cir. Nov. 1974), cert. denied,
421 U.S. 948 (1975).
140. 371 F. Supp. 1368, 1370-71 (N.D. Miss. 1973).
141. 421 U.S. at 258-59.
142. 349 F. Supp. 278, 286 (M.D. Ala. 1972).
143. Eighth amendment issues not discussed in this survey article were considered by
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tion of cruel and unusual punishments,' and it is clear that the
amendment is applicable to the states.'45 The Supreme Court has
not yet decided what constitutes cruel and unusual punishment in
a prison setting, but the Fifth Circuit, in this survey year, faced the
question on many occasions.
a. Punishment of Individuals'4 6
Although solitary confinement is not per se cruel and unusual
punishment, 4 7 the conditions of punitive isolation may violate the
eighth amendment.'48 In 1971 the Fifth Circuit case of Novak v.
Beto" established that the "common thread" in cruel and unusual
punishment cases "is the deprivation of basic elements of hygiene." 1 This standard was used this survey period by the court in
Gates v. Collier' when plaintiff prisoners challenged the constitutionality of the conditions in the solitary confinement cells at the
Mississippi State Penitentiary at Parchman, Mississippi. Although
defendants did not contest the district court findings on appeal, the
Fifth Circuit panel nevertheless considered whether the district
court "correctly determined to what extent changes in Parchman's
facilities and administrative practices must be effectuated in order
to meet constitutional standards . .. ".
"52 The court, therefore, reviewed the constitutionality of the conditions and administrative
the Fifth Circuit in the following cases: Clemmons v. Greggs, 509 F.2d 1338 (5th Cir. Mar.
1975) (affirmed a district court judgment that the defendant prison guard's actions did not
amount to an infliction of cruel and unusual punishment); McCray v. Sullivan, 509 F.2d 1332
(5th Cir. Mar. 1975) (held that failure to permit conjugal visits was not unconstitutional and
that the failure of the Alabama prison system to provide a rehabilitation program, by itself,
did not constitute cruel and unusual punishment); and Cook v. Whiteside, 505 F.2d 32 (5th
Cir. Dec. 1974) (held that a prisoner's disappointment on the denial of his parole was not
equivalent to cruel and unusual punishment).
144. U.S. CONST. amend. VIII.
145. Furman v. Georgia, 408 U.S. 238 (1972); Robinson v. California, 370 U.S. 660
(1962).
146. Fifth Circuit cases not discussed in this survey article that dealt with punishments
of individuals include Gamble v. Estelle, 516 F.2d 937 (5th Cir. Aug. 1975) (inadequate
medical care of an individual inmate), and White v. Commissioner, 509 F.2d 1332 (5th Cir.
Mar. 1975) (conditions of punitive isolation in the Alabama State Penitentiary).
147. See, e.g., Novak v. Beto, 453 F.2d 661 (5th Cir. 1971); Krist v. Smith, 309 F. Supp.
497 (S.D. Ga. 1970), aff'd, 439 F.2d 146 (5th Cir. 1971).
148. See, e.g., Anderson v. Nosser, 438 F.2d 183 (5th Cir. 1971), modified, 456 F.2d 835
(5th Cir. 1972); Wright v. McMann, 387 F.2d 519 (2d Cir. 1967).
149. 453 F.2d 661 (5th Cir. 1971).
150. Id. at 665.
151. 501 F.2d 1291 (5th Cir. Sept. 1974).
152. Id. at 1299.
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practices at the prison. The prisoners at Parchman were placed in
solitary confinement cells naked, without bedding, without hygienic
materials, and often without adequate food, for periods of up to 72
hours.'53 The court found that these conditions deprived the prisoners of basic elements of hygiene and therefore violated the eighth
amendment. "
b.

System-Wide Conditions

The eighth amendment's ban of cruel and unusual punishments is not limited to punishments of individuals, but also extends
to conditions and practices in the institution that may subject inmates to constitutional deprivations.'55 For example, in Gates the
Fifth Circuit upheld a district court finding that the housing and
other physical facilities at the Parchman prison were unfit for
human habitation and thus violative of the eighth amendment.' 56 In
finding the constitutional violation, the court again used the Novak
v. Beto'57 test based on the deprivation of basic elements of hygiene.
Plaintiffs in Gates also alleged that they were subjected to cruel
and unusual punishment through the use of a trusty system and
other administrative practices that failed to provide adequate protection from assaults by other inmates. At Parchman the responsibility of guarding prisoners was primarily performed by trusties-other prisoners, some of whom were armed, who were selected
by the prison authorities. One deficiency of this trusty system was
that the trusties were selected without the use of uniform standards
153. Id. at 1305. The court described the conditions in solitary as follows:
For solitary confinement at Parchman the inmates are placed in the dark hole,
naked, without any hygienic material, without any bedding, and often without
adequate food. It is customary to cut the hair of an inmate confined in the dark
hold [sic] by means of heavy-duty clippers. Inmates have frequently remained in
the dark hold [sic] for forty-eight hours and may be confined there for up to
seventy-two hours. While an inmate occupies the dark hole, the cell is not cleaned,
nor is the inmate permitted to wash himself.
154. Id.at 1305.
155. Holt v. Sarver, 309 F. Supp. 362, 372-73 (E.D. Ark. 1970), afJ'd, 442 F.2d 304 (8th
Cir. 1971).
156. 501 F.2d 1291, 1303 (5th Cir. Sept. 1974). The living quarters and facilities at
Parchman were found to be unfit for human habitation under any modem concepts of decency. The waste disposal system had been condemned by state authorities, and an inadequate sewage system had been found to cause contamination of the water supply. The firefighting equipment, bathrooms, kitchens, and heating and housing facilities had all been
found to be inadequate. The buildings were "in a deplorable state of maintenance and
repair." Id. at 1300.
157. 453 F.2d 661, 665 (5th Cir. 1971).
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in a process rampant with payoffs, favoritism, and extortion.'," Further, there was no formal program to train the trusties for their
duties, and many trusties were shown to have engaged in extortion
and loansharking and to have physically abused numerous prisoners.'59 Judge Tuttle, writing for the Fifth Circuit, stated that these
characteristics of the trusty system at Parchman constituted cruel
and unusual punishment and held that the district court's order was
justified because the trusty system, as it existed at the time of
review, violated state law.' 0°
In Gates other conditions and practices at the prison were challenged on eighth amendment grounds by plaintiffs, who alleged that
their personal safety was jeopardized by these conditions and practices. Inmates at the prison were assigned to bunks in large barracks
known as cages, and there was no classification of inmates according
to the severity of their offenses. This situation resulted in the intermingling of violent and repeat offenders with prisoners convicted of
nonviolent crimes or first-time offenders.'"' Other conditions at the
prison included the absence of a procedure for discovering and confiscating weapons and a dearth of civilian guards.' 2 Finally, the
delegation of administrative responsibilities to prisoners known as
cage bosses, who frequently abused their authority, added to the
absence of prisoner protection. The Gates court affirmed the district
court's finding of constitutional violations and noted that although
no one of these factors may have amounted to cruel and unusual
punishment, the totality of the circumstances that prevented the
adequate protection of inmates violated the eighth amendment.'63
Another area in which the totality of practices and facilities was
challenged on eighth amendment grounds by prisoners was the adequacy of in-prison medical care afforded inmates.' 4 In Newman v.
158. 501 F.2d at 1307. The absence of uniform standards in the selection of trusties was
reflected in the fact that as of April 1, 1971, 35 percent of the trusties had not been psychologically tested. Of the 65 percent tested, 40 percent were retarded and 71 percent had personality
disorders. Id.
159. Id.
160. Id. at 1308.
161. Id. at 1308-09.
162. Only one civilian guard was assigned to each prison camp, and he could not enter
the barracks where inmates were confined. Id. at 1309,
163. Id.
164. The quality of medical care afforded prisoners was also attacked in Gates, and the
court, relying on Campbell v. Beto, 460 F.2d 765 (5th Cir. 1972), found that deprivations of
basic elements of medical treatment violated the eighth amendment. Gates v. Collier, 501
F.2d 1291, 1303 (5th Cir. Sept. 1974).
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Alabama' 5 the quality of medical care offered prisoners in the Alabama Penal System was challenged, and the Fifth Circuit found the
quality of medical care to be unconstitutional. The medical care
inadequacies in the Alabama Penal System included insufficient
staffing, unsanitary conditions, variations in the quantity and quality of medical supplies, and poorly-serviced and out-of-date medical
equipment.'66 Judge Gewin, writing for the court, concluded that
either the eighth amendment or the fourteenth amendment due
process clause provided ample support for the court's holding.," The
court's conclusion was buttressed by three factors: first, many of the
inadequacies had been found to be unconstitutional in individual
suits by prisoners; second, the inadequacies were such as to insure
large-scale lack of treatment; and third, numerous individual inmates were shown to have suffered as a result of the medical care
deficiencies. '
2.

69
Sentence Credits

Alabama law provides that a convicted felon may elect to take
either a "direct" or a "working" appeal from his conviction. If the
prisoner takes a "direct" appeal, he is incarcerated in the county jail
during the appeal, and the execution of his sentence is automatically suspended."" The prisoner may, however, take a "working"
appeal by waiving the suspension of sentence execution, in which
case he is transferred to the state penitentiary and his sentence
begins to run."' In Gamble v. Alabama"' the prisoner spent 16
months in the county jail during his appeal from a felony conviction.
Upon affirmance of his conviction, the state refused to credit the 16
months spent in the county jail to the prisoner's 30-year sentence.
The prisoner brought a petition for habeas corpus in federal district
court and alleged that the state's denial of sentence credit violated
his constitutional rights. The district court granted the writ. On
165. 503 F.2d 1320 (5th Cir. Nov. 1974), cert. denied, 421 U.S. 948 (1975).
166. Id. at 1323-24.
167. Id. at 1330.
168. Id. at 1332.
169. Duncan v. Alabama, 502 F.2d 571 (5th Cir. Oct. 1974), also dealt with sentence
credits and held that, for parole eligibility purposes, the prisoner was entitled to credit on
his second conviction for time spent in the state penitentiary during an appeal that resulted
in a reversal of his first conviction.
170. ALA. ConE tit. 15, § 372 (1959).
171. Id. § 373.
172. 509 F.2d 95 (5th Cir. Mar. 1975).

TEXAS TECH LAW REVIEW

[Vol. 7:365

appeal to the Fifth Circuit by the state, the court reversed the
judgment of the district court.7 3 The court held that because the
Alabama statutory scheme allowed for avoidance of automatic sentence execution suspension, and because avoidance resulted in no
adverse effect to the prisoner, the Alabama statute did not chill the
prisoner's right to appeal and therefore did not violate due pro"' The court also held that the fifth amendment's
cess. 74
double jeopardy clause did not compel an order of sentence credit, 7 ' relying on
the 1904 Supreme Court case of Dimmick v. Tompkins.'70 Judge
Morgan dissented from the court's holding. He stated that the majority had made two questionable assumptions-first, that all prisoners are informed of their rights under the Alabama statutory
scheme, and second, that the Dimmick case controlled the fifth
amendment contention of the prisoner.'7 7 Judge Morgan believed
that the Supreme Court case of North Carolina v. Pearce7 ' had
implicitly invalidated the basis of the Dimmick holding. Finding
that the central theme of the Pearce decision was that the fifth
amendment is violated when punishment exacted for an offense is
not fully credited, he concluded that the time spent in the county
jail was punishment exacted for the prisoner's offense and that the
prisoner was constitutionally entitled to credit for that punishment.'
IV.

EMPLOYMENT DISCRIMINATION

A.

Scope of Statutes

Three statutes have been used, with varying success, in job
discrimination cases. One, commonly known as Title VII of the Civil
Rights Act of 1964,8 ° forbids discrimination on account of race,
173. Id.
174. Id. at 97.
175. Id. at 97-98.
176. 194 U.S. 540 (1904).
177. 509 F.2d at 98.
178. 395 U.S. 711 (1969).
179. 509 F.2d at 98-99. Some recent Fifth Circuit cases dealt with prisoners' rights in
areas other than those involving the eighth amendment or sentence credits. E.g., Gates v.
Collier, 501 F.2d 1291 (5th Cir. Sept. 1974) (discussed prisoners' rights to equal protection,
first amendment rights, and procedural due process). See also, Mills v. Sullivan, 501 F.2d
939 (5th Cir. Oct. 1974) and Goff v. Jones, 500 F.2d 395 (5th Cir. Sept. 1974) (dealt with
prisoners' constitutional rights of access to the courts).
180. 42 U.S.C. § 2000e (1970).
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color, religion, sex, or national origin. Another is 42 U.S.C. § 1981.'1'
It guarantees that every citizen shall have the same rights to contract and participate in lawsuits as are enjoyed by white citizens.'82
The third is 42 U.S.C. § 1983 which provides that all persons who,
acting under color of authority, deny anyone's Constitutional rights
shall be civilly liable to that person.' 83 The Fifth Circuit was recently
faced with several cases in which it had to determine whether one
of these statutes was applicable to alleged discrimination.
The court in two cases dealt with whether jurisdictional requirements had been met under any of the above statutes. In Vick
v. Texas Employment Commission,'8 4 involving a woman's claim to
unemployment benefits during and immediately after pregnancy,
the court held that claims related to unemployment payments provided by the Texas Employment Commission (TEC) were not
within the scope of Title VII and that the court therefore had no
jurisdiction over such claims.' 5 The court further held that jurisdiction was not conferred by section 1983 because the TEC was not a
"person" as contemplated by that section."8 In McDonald v. Santa
Fe Trail Transportation Co.,87 a suit brought under section 1981,
the court, agreeing with the Fourth Circuit'8 8 but disagreeing with
the Eighth Circuit,'88 held in a per curiam decision that section 1981
conferred no rights upon white citizens. 90
In EEOC v. International Longshoremen's Association"' the
court dealt with whether Title VII prohibits unions that are racially
segregated by choice. Judge Goldberg, writing for a three-judge
panel, stated that if separate unions for whites and blacks are to
stand, it must be shown that separate unions "would not tend to
deprive any individual of employment opportunities or affect his
181. 42 U.S.C. § 1981 (1970).
182. Section 1981 was enacted under the thirteenth amendment and specifically uses
the language "white citizens."
183. 42 U.S.C. § 1983 (1970).
184. 514 F.2d 734 (5th Cir. June 1975). For a subsequent Supreme Court decision on
the denial of unemployment benefits during pregnancy, see Turner v. Department of Employment Security, 96 S. Ct. 249 (1975).
185. Vick v. Texas Employment Comm'n, 514 F.2d 734, 736 (5th Cir. June 1975).
186. Id. at 737.
187. 513 F.2d 90 (5th Cir. May 1975), cert. granted, 96 S. Ct. 264 (1975).
188. Perkins v. Banster, 285 F.2d 426 (4th Cir. 1960).
189. Action v. Gannon, 450 F.2d 1227 (8th Cir. 1971).
190. McDonald v. Santa Fe Trail Transp. Co., 513 F.2d 90 (5th Cir. May), cert. granted,
96 S. Ct. 264 (1975).
191. 511 F.2d 273 (5th Cir. Apr.), cert. denied, 96 S. Ct. 421 (1975).
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status as an employee."' 92 The court held that the defendant-unions
could not make such a showing even though the unions had shown
the existence of equal wages and a seniority system common to the
two unions, both of which assured blacks and whites of equal opportunities of obtaining work.' 93
The reasons for the holding of the Fifth Circuit were twofold.
The court first noted that an all-black union might dissuade potential black employees from becoming longshoremen simply because
they would have to belong to an all-black union.'94 It then suggested
that employees would be better represented in bargaining sessions
in which all union negotiators represent all employees than in sessions in which two groups of negotiators represent two groups of
employees. 9 5 Thus, the court concluded that segregated unions, regardless of their amiability, were unlawful under Title VII and that
they had to be merged. Although it would seem that the court held
that segregated unions were a per se violation of Title VII, Judge
Thornberry, joined by Judge Goldberg in a concurring opinion,
stated that a decision on the merits could be reached without such
a holding. 99 The concurring judges preferred to base the merger
remedy on the fact that the district court had made a specific finding of discrimination resulting from the separate unions. In their
view, the Fifth Circuit should wait until a case arose in which there
had been no finding of discrimination before deciding the question
of per se illegality of segregated unions.
B.

Seniority Systems

In the past year the Fifth Circuit considered several cases dealing with whether various seniority systems were prohibited by Title
VII. Seniority systems within the trucking industry in particular
were under attack. The trucking industry has divided drivers into
two types, road and city, and has established a separate seniority
system for each. Road drivers, who are traditionally all white, receive higher pay and are afforded more prestige within the industry.
City drivers are generally of a minority race and receive less pay. If
a city driver wishes to become a road driver, trucking firms follow a
192. Id. at 277.
193. Id.
194. Id.
195. Id.
196. Id. at 280.
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transfer policy that requires that he first quit his city job, and thus
lose his seniority on the city job and with the firm as a whole, and
then apply for a road job, with no guarantee of receiving it. Thus,
because of this dual seniority system, minority drivers who originally could not have become road drivers because of past hiring
discrimination are often in effect "locked in" to their inferior city
driver jobs.
The leading current case in which dual seniority systems in the
trucking industry were considered was Rodriguez v. East Texas
Motor Freight.'97 Rodriguez was a class action brought by minority
city truck drivers against East Texas Motor Freight (ETMF) and
union organizations for maintaining transfer policies and seniority
systems which, although facially neutral perpetuated past hiring
discrimination as applied. To prevail it was necessary that plaintiffs
prove both past discrimination in hiring and that the present seniority system perpetuated that discrimination. In Rodriguez the court
continued the trend in the federal courts"9 8 and allowed employment
statistics alone to establish a prima facie case of discrimination. 9
Thus, the burden of proof was shifted to defendants to explain the
disparity by showing either that the present seniority policy did not
perpetuate past hiring discrimination or that the policy was justi2
fied by business necessity. 0
Defendants, in asserting that the burden of proof did not shift
'
to them on the basis of statistics alone,201
relied on McDonnell Doug02
las Corp. v. Green. In McDonnell Douglas defendant refused to
hire a job applicant who subsequently sued alleging racial discrimination. The Supreme Court in that case set out the initial burden a
plaintiff must meet to establish a prima facie case of racial discrimination in hiring practices. The Court stated that a plaintiff must
show that he was a member of a minority race; that he was a qualified applicant for a vacant position which an employer was trying
to fill; that even though qualified, he was rejected; and that after
his rejection, the employer continued to try to fill the position from
03
persons of plaintiff's qualifications.
197. 505 F.2d 40 (5th Cir. Nov. 1974).
198. See id. at 54 n.17 for cases allowing statistics to establish a prima facie case of
discrimination.
199. Id. at 54.
200. Id. at 56.
201. Id. at 55.
202. 411 U.S. 792 (1973).
203. Id. at 802.
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The Fifth Circuit in Rodriguez reasoned that the requirements
set out in McDonnell Douglas were not inconsistent with the use of
statistics to establish plaintiffs' prima facie case of discrimination.
Writing for the court, Judge Wisdom distinguished McDonnell
Douglas in a rather cursory manner by pointing out that Rodriguez
was a class action and that it dealt with whether past employment
discrimination was being perpetuated whereas McDonnell Douglas,
an individual action, involved no history of past employment discrimination. Additionally, he noted that qualifications of the plaintiff in McDonnell Douglas were not in dispute but that in Rodriguez
the plaintiffs had never been allowed to take the tests necessary to
qualify for the job." 4
Having found a prima facie case of past hiring discrimination
and thus that the burden of proof had shifted to defendants, the
Fifth Circuit proceeded to conclude that separate seniority systems
for road and city drivers did perpetuate past discrimination and
that they were not justified by business necessity. 05 The Fifth Circuit also set out guidelines for use by the district court on remand
in selecting the appropriate remedy. Judge Wisdom stated that as
job openings occurred,
plaintiffs should be allowed to take their
"rightful places."2'" Under this rightful place doctrine, if a minority
employee would have been a road driver but for the prior discrimination, he must be given the opportunity, as job openings occur, to
transfer to the road. The Fifth Circuit instructed, however, that it
was not requiring the transfer of employees who could not qualify
as road drivers under job prerequisites either neutral in effect, that
is, having no harsher impact on racial minorities, or, if the impact
was harsher, the prerequisites were justified by business necessity.
Judge Wisdom further stated that in assuming their rightful
places, these plaintiffs should receive the seniority that they would
have had but for the discrimination.0 7 In determining from what
date seniority as a road driver should run, the court relied on its
previous decision of Bing v. Roadway Express, Inc.2"" In Bing the
Fifth Circuit held that the seniority of a newly transferred road
driver should run from the date he possesses the experience necessary to qualify him to enter a road driving unit in which a position
204.
205.
206.
207.
208.

505 F.2d 40, 55 (5th Cir. Nov. 1974).
Id. at 56.
Id. at 61-62.
Id. at 63.
485 F.2d 441 (5th Cir. Oct. 1973).
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is also vacant. ' "9 The Bing qualification-date formulation had been
rejected by the Sixth Circuit'1° in a case in which East Texas Motor
Freight was also a defendant. The Fifth Circuit in Rodriguez, however, not only reaffirmed its position in Bing but also took the
opportunity to respond to the Sixth Circuit's criticism of its ration1
ale. '
Finally, the Fifth Circuit also found the co-defendant union in
Rodriguez equally liable for the employment discrimination generated by the dual seniority system."' The union negotiated and was
a party to the collective bargaining agreement under which the dual
system operated. Judge Wisdom recognized that the prima facie
case against ETMF fell only indirectly against the union, but stated
that the role of the union as a party to the collective bargaining
agreement, although undertaken in good faith, contributed significantly to the discrimination.
In another seniority system case, Watkins v. United Steel
Workers Local 2369,13 the Fifth Circuit was faced with two questions which it had never before considered. It had to decide whether
use of a seniority system to determine the order of layoff or the order
of recall violated either Title VII or section 1981 even though there
had been no discrimination in hiring since the enactment of the
Civil Rights Act of 1964.214 The use of seniority systems for such
purposes has been a controversial social issue because the first to be
laid off and the last to be recalled are generally women and members of minorities, both of whom have long been discriminated
against in the job market.
In Watkins co-defendant Continental Can Company had a history of discriminatory hiring practices. All the plaintiff-employees,
however, had been hired after 1965 under nondiscriminatory employment practices, and all plaintiffs were in their rightful places.
Under the union contract, seniority determined order of layoff and
recall during employment cutbacks. During the cutback that gave
rise to the suit, employees hired as early as 1951 were victims of the
layoff. This cutback resulted in a reduction of the workforce from
209. Id. at 451.
210. Thorton v. East Tex. Motor Freight, 497 F.2d 416 (6th Cir. 1974).
211. For the Fifth Circuit's response to the Sixth Circuit's rejection of the Bing
qualification-date formulation, see 505 F.2d 40, 64 (5th Cir. Nov. 1974).
212. 505 F.2d 40, 60-61 (5th Cir. Nov. 1974).
213. 516 F.2d 41 (5th Cir. July 1975).
214. Id. at 43.
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400 employees of which 50 were black to 152 employees of which 2
were black. The first 138 employees on the recall list were white.
Plaintiff-employees asserted that use of the seniority system to determine order of layoff and recall violated both Title VII and section
1981 because it had a detrimental effect on blacks by causing a
larger proportion of blacks than whites to be laid off. The court
disagreed." 5
Being very specific in the holding, Judge Roney stated that the
use of a long established seniority system to determine order of
layoff and recall does not violate Title VII or section 1981 if the
seniority system was not adopted with intent to discriminate and if
the individuals who are laid off have not been victims of past discrimination. He emphasized that this is true if more blacks than
whites are discharged and perhaps even if blacks are eliminated
from the workforce.' This holding by the Fifth Circuit is consistent
with decisions by the Third" 7 and Seventh Circuits."'
C.

ProceduralAspects of Title VII

Several questions regarding Equal Employment Opportunity
Commission (EEOC) procedures were considered by the Fifth Circuit during the survey period. Section 706(e) of Title VII 9 requires
that an aggrieved party suing under Title VII file a complaint with
the EEOC within 180 days after the alleged unlawful employment
practice takes place. Section 706(f)(1)220 states the EEOC can file
suit 30 or more days thereafter. It further provides that if the EEOC
does not bring suit within 180 days from the filing of such complaint, the EEOC must so notify the aggrieved party. The aggrieved
party may then bring a private suit within 90 days after he has
received such notice.
1.

The EEOC's Right to Sue

In EEOC v. Louisville & N. R.R. 2" the Fifth Circuit considered
whether section 706(f)(1) created two separate rights to sue, one for
215.
216.
217.
Cir. 1975).
218.
1974).
219.
220.
221.

Id.
Id. at 44-45.
Jersey Cent. Power & Light Co, v. Electrical Workers Local 327, 508 F.2d 687 (3d
Waters v. Wisconsin Steel Works of Int'l Harvester Co., 502 F.2d 1309 (7th Cir.
42 U.S.C. § 2000e-5(e) (Supp. II, 1972).
42 U.S.C. § 2000e-5(f)(1) (Supp. II, 1972).
505 F.2d 610 (5th Cir. Dec. 1974), cert. denied, 96 S. Ct. 39 (1975).

1976]

CIVIL RIGHTS

the EEOC and one for the aggrieved party, or just one right to sue
which passed from the EEOC to the aggrieved party 180 days after
the filing of the complaint with the EEOC. The question had been
previously resolved in conflicting decisions by the Eighth222 and
Fourth 3 Circuits. Agreeing with the Fourth Circuit's resolution, the
Fifth Circuit held that there is no 180-day limitation on the power
of the EEOC to bring suit. 24 Writing for the court, Judge Ainsworth
stated that section 706(f)(1) creates two rights: that of the EEOC
to bring suit 30 or more days after the complaint is filed by the
aggrieved party if conciliatory efforts fail, and that of the aggrieved
party to bring a private action if the EEOC does not bring suit
within 180 days.22 In holding that the right of the private party does
not cut off the right of the EEOC to bring suit after 180 days,226
Judge Ainsworth first reasoned that subsection 706(f)(1) did not
expressly limit the time in which the EEOC might act although
other subsections of Title VII do contain explicit time limitations.22 7
He also concluded that to hold that the EEOC could not act after
180 days would render the EEOC largely ineffective as an enforcement tool because its enormous backlog of cases prevents it from
acting within 180 days in all cases."2
2.

Timeliness of Suit

Another procedural issue of first impression in the Fifth Circuit
arose in Reeb v. Economic Opportunity Atlantic, Inc.2"' In Reeb
plaintiff did not learn that she had been discriminated against until
90 days after the discriminatory action occurred and thus she was
unable to file a complaint with the EEOC within the 90 days230
required by section 706(e). The court was faced with the question
of whether the 90-day requirement is jurisdictional, thus making
222. EEOC v. Missouri Pac. R.R., 493 F.2d 71, 75 (8th Cir. 1974), where the court held
that once the aggrieved party has filed suit, the EEOC was relegated to the right of permissive
intervention.
223. EEOC v. Cleveland Mills Co., 502 F.2d 153 (1974), cert. denied, 420 U.S. 946
(1975), deciding that two separate rights to sue were created by section 706(f)(1).
224. 505 F.2d 610, 612 (5th Cir. Dec. 1974), cert. denied, 96 S. Ct. 39 (1975).
225. Id. at 613.
226. Id.
227. Id.
228. Id.
229. 516 F.2d 924 (5th Cir. Aug. 1975).
230. At the time of this discrimination an aggrieved party had 90 days under section
706(e) within which to file a complaint with the EEOC. Section 706(e) was amended in 1972
to allow the aggrieved party 180 days within which to file.
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failure to comply an absolute bar to any suit, or whether the requirement is merely a procedural statute of limitations. In keeping with
its trend of interpreting Title VII procedural requirements liberally,
the court stated that the 90-day requirement was not jurisdictional.23 ' Instead, Judge Wisdom analogized the 90-day requirement
to a statute of limitations. Equitable considerations influenced his
decision.2 32 He noted that defendant did not allege prejudice because plaintiff had not brought suit within 90 days and that defendant had deliberately misled plaintiff as to the reasons for her discharge so that she would not know of the discrimination.2 33 Based
on these equitable considerations, the court held that the 90-day
period did not begin to run until a reasonably prudent person should
34
have known of the discrimination.
The timeliness of filing employment discrimination suits was
also at issue in EEOC v. Griffin Wheel1 35 where the court considered
whether state or federal statutes of limitations should apply to the
filing of an EEOC action. Because an EEOC action can involve both
public and private causes of action, the court held that both statutes
of limitations are potentially applicable. 3 For public causes of actions, such as those seeking injunctions, federal statutes of limitations were held to apply. For private causes of action, such as those
seeking back pay, state statutes of limitations were held to govern.
3.

Scope of EEOC Suits

In Gamble v. Birmingham S. R.R.2 37 the complaint filed with
the EEOC alleged that blacks were not given the opportunity for
promotion from switchman to conductor. The EEOC investigated
the allegation, found it to be meritorious, and brought suit. In the
suit, however, the EEOC also alleged that blacks were not being
promoted properly to supervisor, a charge outside the scope of the
original complaint and investigation. The district court had limited
the scope of the trial to that of the original complaint filed with and
later investigated by the EEOC. The Fifth Circuit considered
231.
1975).
232.
233.
234.
235.
236,
237.

Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924, 928 (5th Cir. Aug.
Id. at 929-30.
Id. at 930.
Id. at 931.
511 F.2d 456 (5th Cir. Apr. 1975).
Id. at 459.
514 F.2d 678 (5th Cir. June 1975).
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whether the suit filed in the district court could be larger in scope
than both the complaint upon which the suit is predicated and the
investigation of that complaint by the agency.238 Both parties relied
on the same prior Fifth Circuit case, Sanchez v. Standard Brand,
Inc.,' 39 as support for their opposing views. On appeal the Fifth
Circuit reversed and held that the district court should have considered all allegations even though larger in scope than the complaint
investigated by the EEOC.2 41 In reaching this decision, the court
recognized that conciliation prior to trial, one of the goals of an
EEOC investigation, was unavailable to the defendant-employers
21
because of the lack of EEOC investigation of the supervisor issue. 1
The court reasoned, however, that other policies also had to be
considered. As a result, it relied on the policy that Title VII was
designed to protect unsophisticated persons, 42 and concluded that
precision in filing the complaint with the EEOC should not be required. The court also relied on the policy favoring judicial economy
by noting that little would be gained from sending a plaintiff back
to the EEOC to begin anew the administrative process .243 Finally,
the court rested its decision on the fact that the question before the
court was "like or related to" the original charge filed with the
EEOC 4 4 and that the defendant-employer should have been on sufficient notice of the contents of the complaint.
D.

Sex Discrimination

The court also dealt in several cases with the issue of what
constitutes sex discrimination. One such case was Willingham v.
Macon Telegraph Publishing Co. 4 ' which involved a plaintiff who
claimed to be the victim of sex discrimination when he was denied
employment because of his hair length. The court in that case applied a three-step analysis to determine if sex discrimination existed:2 11 first, was there discrimination; second, if so, was the discrimination based on sex; third, if the discrimination was based on
sex, was it justified because sex was a bona fide occupational quali238.
239.
240.
241.
242.
243.
244.
245.
246.

Id. at 687.
431 F.2d 455. (5th Cir. 1970).
Gamble v. Birmingham S.R.R., 514 F.2d 678, 689 (5th Cir. June 1975).
Id. at 685.
Id.
Id. at 689.
Id.
507 F.2d 1084 (5th Cir. Feb. 1975).
Id. at 1088.
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fication (BFOQ)? Based on this analysis, the court held that there
was discrimination but that the discrimination was based upon
grooming standards and not sex. 47
Having decided the discrimination was based upon grooming
standards, the court considered plaintiff's contention that grooming
standards that applied only to men were a type of "sex plus" discrimination, that is, a "classification of employees on the basis of
2 ' The court
sex plus one other ostensibly neutral characteristic.""
discussed prior case law which supported plaintiff's contention,249
but, relying on scant legislative history, it rejected this line of
cases.25° In discussing "sex plus" discrimination, the court stated
that an employer cannot have different hiring policies for each sex
if the distinctions are based on an immutable characteristic such as
race or sex."' It added that an employer cannot distinguish between
men and women on the basis of a fundamental right such as the
right to have children or to marry.252 Because the distinction between male and female employees' hair length is not immutable and
because it is not a fundamental right protected by the Constitution,
the court concluded that there had been no "sex plus" discrimination by inhibition of employment opportunity in violation of section
703(a) of Title VII.13
Another case that dealt with whether sex discrimination had
occurred was Pond v. Braniff Airways, Inc.254 Plaintiff alleged that
a job description requiring an employee to be 5 feet 8 inches tall was
discriminatory against women. Although the described position was
basically a desk job, it also required some loading and unloading of
freight and opening of airplane doors which, according to defendantemployer, would require a person at least 5 feet 8 inches tall. Based
on this height criterion, a male was hired for the job instead of
plaintiff. The Fifth Circuit was faced with an unusual situation
because, rather than relying on the defense that sex was a BFOQ, a
standard defense to such a charge, the employer relied on the defense that there was no discrimination at all in hiring a man for the
247.
248.
249.
250.
251.
252.
253.
254.

Id.
Id. at 1089.
Id. at 1089-90.
Id. at 1091.
Willingham v. Macon Tel. Publishing Co., 507 F.2d 1084, 1091 (5th Cir. Feb. 1975).
Id.
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position. In remanding the case to the district court, the Fifth Circuit set forth the following guidelines to be used in deciding if
defendant-employer was guilty of discriminatory practices in hiring
a man rather than a woman:
If the capacity or competency distinction upon which the employer's selection is based inheres in the nature of an employee as
a man or a woman, or if the employer in any way permits stereotypical culturally-based concepts of the abilities of people to perform certain tasks because of their sex to creep into its thinking,
then Title VII will come to the employee's aid.255
The court added that in determining good and bad faith and in
evaluating the validity of employment criteria, the failure to objectively test a prospective employee's ability to perform the tasks
required by the position may be considered. Thus, in Pond the
failure of defendant-employer to so test plaintiff's ability may be
looked upon as indicating the possibility of the employer's bad faith
in permitting stereotypical, culturally based concepts to determine
that a man should be hired for the position.
E.

REMEDIES

In the area of remedies the Fifth Circuit relied largely on prior
case law and district court discretion. It did break new ground,
however, in the field of consent decrees in United States v.
Allegheny-Ludlum Industries, Inc.2" In that case the court upheld
a consent decree, the validity of which was being attacked. It also
upheld the validity of requiring discriminatees to sign a release
surrendering claims arising on or before the date of the consent
decree in order to receive back pay awarded under the decree.
The court further stipulated certain rights which the release did
not cover. In this regard, it emphasized that an employee who
signed a release did no waive his right to sue for injunctive relief if
such relief was necessary to eliminate effects of past acts of discrimination. 5 ' Additionally, the court noted that the employee retained
the right to sue the employer in order to enforce a consent decree."'
255. Id. at 166.
256. 517 F.2d 82 (5th Cir. Aug. 1975).
257. Id. at 853. The court suggested that a person locked into a departmental seniority
system which perpetuated past discrimination was an example of this situation.
258. Id. at 854.
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The third right recognized by the court as not being waived was the
right to sue for any future acts of discrimination which actually
result in injury.25
Carter L. Ferguson
David Kithcart
Michael Petty
Julia K. Swisher

Civil Rights-The State's Interest in Desegregation May Preclude Non-Tenured Public Schoolteachers from Sending Their
Children to a Private Segregated School. Cook v. Hudson, 511
F.2d 744 (5th Cir. Apr.), rehearing denied, 515 F.2d 762 (5th Cir.
July 1975), cert. granted, 44 U.S.L.W. 3488 (U.S. Mar. 2, 1976) (No.

503).
In May 1973, the school board of Calhoun County, Mississippi,
refused to rehire three teachers who had failed to comply with the
board's policy directing that, as a condition to employment or reemployment, the children of the public school teachers attend the public schools.' The board's policy had been formulated during the
preceding year when it had come to the board's attention that eight
teachers, including the plaintiffs, had their children enrolled in Calhoun Academy, a private, all-white school.' After the 1972-73 school
259.

Id. at 854-55.

1. Cook v. Hudson, 511 F.2d 744, 746 (5th Cir. Apr.), rehearing denied, 515 F.2d 762
(5th Cir. July 1975), cert. granted, 44 U.S.L.W. 3488 (U.S. Mar. 2, 1976) (No. 503). The
policy was never written, but the parties stipulated that the teachers knew of it and its contents. Subsequent to the trial of Cook v. Hudson but prior to the decision on appeal, the
Mississippi legislature enacted a statute that prohibits a school board from refusing to rehire
a teacher for the sole reason that his children do not attend the public schools. Miss. CODE
ANN. § 37-9-59 (Supp. 1974). The effect of the statute was not considered on appeal because
neither party argued its retroactivity. 511 F.2d at 746 n.3.
2. Calhoun Academy was the first private school in Calhoun County and was founded
coincident with the 1968 desegregation of the county's public schools. The academy has had
a long history of judicial determination of its discriminatory nature. See Green v. Kennedy,
309 F. Supp. 1127 (D.D.C. 1970), appeal dismissed, 400 U.S. 586 (1971), in which the court
found that the sole purpose of the academy and eight other Mississippi schools was to avoid
the desegregated public schools; Green v. Connally, 330 F. Supp. 1150 (D.D.C.), aff'd sub
nom. Coit v. Green, 404 U.S. 997 (1971), in which the Secretary of the Treasury and the IRS
were enjoined from granting tax-exempt status to the same nine schools because of their
racially discriminatory admission policies.

