
Civil Rights-Shopkeepers Who Foster Arrests of Suspected
Shoplifters Pursuant to a Preconceived Plan With the Police
Are Acting Under Color of State Law Within the Meaning of 42
U.S.C. § 1983. Smith v. Brookshire Brothers, 519 F.2d 93 (5th Cir.
1975).

While shopping in a local store, Virdie Smith placed a jar of
cold cream in the side pocket of her purse. Her shopping companion,
Donnie McClure, paid for her own groceries as she was leaving.
Before Smith attempted to pass through the checkout counter, how-
ever, both women were detained by two store employees and es-
corted to the rear of the building where they were accused of shop-
lifting. A policeman who was summoned by the employees arrested
the two shoppers and took them to the police station pursuant to
an arrangement with the store management. He did not investigate
the circumstances surrounding the detention; instead, he was
merely told that the two shoppers had taken a jar of cold cream.
Later, at the police station, a formal complaint was filed by a store
employee.

When the charges for shoplifting were ultimately dismissed,
Smith and McClure filed a suit for damages against the two employ-
ees and Brookshire Brothers, Inc., alleging false imprisonment, ma-
licious prosecution, and violation of civil rights protected by 42
U.S.C. § 1983.' The district court awarded damages to the plaintiffs
based upon its finding that they had been unreasonably detained
and arrested, and thus deprived of a civil right.' The court also
found that the defendants had acted under color of state law in so
violating the plaintiffs' rights, and thus found the suit to be within
the purview of section 1983.1 On appeal by the defendants, the Fifth
Circuit Court of Appeals affirmed the district court's judgment. In
so doing, it accepted the lower court's view that the plaintiffs' de-
tention and arrest fulfilled the color law requirement for section
1983 actions and held that shopkeepers who foster arrest of sus-
pected shoplifters pursuant to a preconceived plan with the police

1. Smith v. Brookshire Bros., 519 F.2d 93 (5th Cir. 1975).
2. Id. at 94.
3. Id. 42 U.S.C. § 1983 (1970) provides:
Every person who, under color of any statute, ordinance, regulation, custom or
usage, of any State . . . subjects, or causes to be subjected, any citizen of the
United States . . . to the deprivation of any rights, privileges, or immunities se-
cured by the Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress.
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are acting under color of state law.'
In Smith v. Brookshire Brothers5 the lower court's color of law

finding was affirmed in a per curiam opinion by a majority of the
Fifth Circuit panel on the basis of testimony from the trial below.
The testimony indicated that the store manager and city policemen
had an understanding concerning the arrest of suspected shoplifters.
The majority stated that this "preconceived plan" was sufficient to
indicate that the employees and the police were acting in concert
when the plaintiffs were detained and arrested.' Thus, under estab-
lished theories of state action,7 the acts of private citizens-the
employees-were deemed sufficiently colored with state authority
to give rise to civil liability under federal law.'

In a dissenting opinion, Judge Gee stated that the facts of
Smith would not support a finding of state action giving rise to
section 1983 liability. He discussed two possible theories for estab-
lishing that the defendants' acts were done under color of state law,
but rejected both, as inapplicable to the defendants' actions. One
theory discussed by Judge Gee concerned the possibility that the
defendants were acting pursuant to a state statute that delegated
to them functions normally performed by the state.' If the statute
delegated to the defendants the authority to arrest suspected shop-
lifters, which is normally a state function, Judge Gee hypothesized
that the defendants' actions might have been sufficiently clothed
with state authority to have been "colored" with state law. Judge
Gee maintained, however, that the statute in question did not dele-
gate any state function but merely codified a common law self-help
privilege among shopkeepers.' 0 He therefore concluded that the de-
fendant store employees had acted in a purely private capacity in
detaining the plaintiffs. The second theory he discussed was the one
on which the majority based its decision. According to Judge Gee,
however, the concerted action of the employees and the police, la-
beled a "preconceived plan" by the majority, was nothing more
than the very procedure authorized by the shopkeeper's self-help
statute." In addition to rejecting state action, Judge Gee warned

4. Smith v. Brookshire Bros., 519 F.2d 93, 94-95 (5th Cir. 1975).
5. 519 F.2d 93 (5th Cir. 1975).
6. Id. at 94-95.
7. Id. at 94, citing Adickes v. Kress & Co., 398 U.S. 144 (1970).
8. Smith v. Brookshire Bros., 519 F.2d 93, 94-95 (5th Cir. 1975).
9. Id. at 96-97.
10. Id. at 97.
11. Id. The Texas shoplifting protection statute is quoted at note 18, infra.
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that the majority's decision might discourage shopkeepers from
calling the police for fear of incurring personal liability under sec-
tion 1983 if the police, when they arrived, arrested without probable
cause. 12

Traditionally, shopkeepers have been faced with a high risk of
incurring civil liability for the false arrest of suspected shoplifters.
At common law, private citizens were permitted to make arrests
only when felonies were actually committed in their presence. 3 This
privilege was generally useless to shopkeepers, however, because
they hardly ever observed the illegal act, and because the pilfered
merchandise was usually too inexpensive to fall within the felony
theft category. 4 In addition to the private citizen's privilege to ar-
rest, shopkeepers had the limited self-help privileges of recapturing
chattels with necessary force" and of detaining suspicious persons
for investigation. 6 In exercising either of these privileges, however,
a shopkeeper was considered an aggressor, and therefore, he could
not raise the defense of reasonable mistake in a subsequent action
brought by a detained party. 7 Hence, a shopkeeper at common law
was faced with the dilemma of either suffering theft losses through
inaction or exposing himself to liability for false arrest if he reason-
ably, but mistakenly, accosted an innocent shopper. In response to
this dilemma, a few courts permitted a shopkeeper to raise probable
cause as a defense to liability for false arrest. 8 In addition, many
state legislatures enacted statutes that authorized him to detain
suspicious shoppers for a reasonable investigation, if he reasonably
believed the shoppers had wrongfully taken his merchandise. 9 Yet,

12. Smith v. Brookshire Bros., 519 F.2d 93, 97 (5th Cir. 1975).
13. W. PROSSER, THE LAW OF TORTS § 26, at 132-33 (4th ed. 1971) [hereinafter cited as

PROSSER].
14. Note, Merchants Liability for False Imprisonment, 17 S.C.L. REV. 729, 733 (1965);

Comment, Shoplifting and the Law of Arrest: The Merchant's Dilemma, 62 YALE L.J. 788,
793-97 (1953).

15. PROSSER, supra note 13, § 22.
16. Id.
17. Id. § 22, at 117-18, 121.
18. Id. § 22, at 122. See generally Note, Merchants Liability for False Imprisonment,

17 S.C.L. REV. 729 (1965).
19. Note, Merchants Liability for False Imprisonment, 17 S.C.L. REV. 729 (1965). The

Texas statute involved in Smith is typical of such shoplifting protection statutes. That
statute provides:

Sec. 2. Prevention of consequences of shoplifting:
All persons have a right to prevent the consequences of shoplifting by seizing

any goods . . . or property which has been so taken, and bringing it, with the
supposed offender . . . before a magistrate for examination, or delivering the same
to a peace officer for that purpose. To justify such a seizure, there must, however,
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the privileges so created for a shopkeeper were very limited because
he might still be held liable for false arrest if he detained the shop-
per for an unreasonable length of time, or if he purported to make
a definite arrest and took the suspect into custody there.20

While the shopkeeper's dilemma under state law has long been
established, the possibility of his liability sounding in federal law
under 42 U.S.C. § 1983 is a recent development. Section 1983 was
originally enacted in 1871 as part of the "Ku Klux Klan Act," which
was entitled "An Act to Enforce the Provisions of the Fourteenth
Amendment . . 2 It was intended to give black citizens of the
Reconstruction South a civil remedy in federal court for violations
of their constitutional rights perpetrated by the states or their offi-
cials. This remedy was thought necessary because in many instan-
ces the states were unable or unwilling to cope with civil rights
violations.22 Subsequently, the section was invoked to create civil
liability for constitutional violations of all sorts, many outside the
realm of racial discrimination. In spite of its ever-widening applica-
tion, however, courts have consistently maintained the requirement
that section 1983 violations be nurtured in some way by the states.23

To come within its provisions, therefore, a plaintiff must show first
that his constitutional rights have been violated, and second that
the deprivation was perpetrated "under color of [a] statute, ordi-
nance, regulation, custom, or usage of [a] State or Territory." '24

This second requirement has been construed as analogous to the
state action requirement of the fourteenth amendment itself. 5

be reasonable ground to suppose the crime of shoplifting to have been committed
and the property so taken ....
Sec. 3. Detention of persons:

Any merchant . . . who has reasonable ground to believe that a person has
wrongfully taken or has wrongful possession of merchandise, may detain such per-
son in a reasonable manner and for a reasonable length of time for the purpose of
investigating the ownership of such merchandise. Such reasonable detention shall
not constitute an arrest nor shall it render the merchant, his agent or employee,
liable to the person detained.

Tex. Laws 1959, ch. 34, at 72, as amended, Tex. Laws 1965, ch. 457, § 1, at 942 (expired 1974)
(now TEX. REV. CIV. STAT. ANN. art. id (Supp. 1975)).

20. PROSSER, supra note 13, § 22 at 122. See also Note, Merchants Liability for False
Imprisonment, 17 S.C.L. REV. 729, 736 (1965); Comment, The Protection and Recapture of
Merchandise from Shoplifters, 47 Nw. U.L. REV. 82, 89-90 (1952),

21. Act of April 20, 1871, ch. 22, § 1, 17 Stat. 13.
22. Monroe v. Pape, 365 U.S. 167 (1961).
23. Adickes v. Kress & Co., 398 U.S. 144, 162-69 (1970).
24. Id. at 150.
25. Id. at 188-234. (Justice Brennan contends that a distinction should be drawn be-
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Until now the color of state law requirement has barred section
1983 actions against shopkeepers for false imprisonment. In the two
cases where the specific issue has arisen, the plaintiffs attempted to
fulfill the color of law requirement by proving that the shopkeepers
who wrongfully detained them did so pursuant to typical state shop-
lifting protection statutes which colored their actions. In the first
case, Weyandt v. Mason's Stores, Inc.,6 plaintiff shoppers were de-
tained by defendant employees who clearly acted within the con-
fines of such a statute. The court, however, refused to find that the
detention was colored by that law per se. Reasoning that the statute
merely codified a pre-existing common law self-help privilege, the
court held that the statute did not "authorize" the detention, but
that it merely "licensed" the detention." Hence, the defendants
were found to have acted in their private capacity, and not under
color of law. This same distinction-between direct vesting and
mere licensing of state authority-formed the basis of the court's
opinion in Warren v. Cummings25 in which the color of law theory
was also rejected.

The Fifth Circuit, in Smith v. Brookshire Brothers,0 has de-
parted from this approach to color of law requirements for section
1983 actions against shopkeepers. Rather than analyzing the actions
of the store and its employees in terms of the state shoplifting stat-
ute, the court relied on the theory of concerted action to elevate
their course of action from a purely private activity to one taken
under color of state law.' Concerted action between private individ-
uals and state officials is a recognized rationale for establishing color
of state law under section 1983 as well as state action under the
fourteenth amendment. 32 The facts of Smith, as evidenced by testi-

tween "state action" and "color of law").
26. 279 F. Supp. 283 (W.D. Pa. 1968).
27. Id. at 287.
28. 303 F. Supp. 803, 805 (D. Colo. 1969).
29. The distinction between direct vesting of state authority and licensing of preexisting

rights has been developed in several situations analogous to those concerning shopkeepers'
self-help statutes. See Ouzts v. Maryland Nat'l Ins. Co., 505 F.2d 547 (9th Cir. 1974), cert.
denied, 421 U.S. 949 (1975); James v. Pinnix, 495 F.2d 206 (5th Cir. 1974); Hall v. Garson,
430 F.2d 430 (5th Cir. 1970); Parks v. "Mr. Ford", 386 F. Supp. 1251, 1259-68 (E.D. Pa. 1975)
(retention and sale under common law repairman's lien); Kirksey v. Thelig, 351 F. Supp. 727
(D. Colo. 1972) (self-help repossession pursuant to contract of sale); Hill v. Toll, 320 F. Supp.
185 (E.D. Pa. 1970) (common law right of bail bondsmen to re-capture principal).

30. 519 F.2d 93 (5th Cir. 1975).
31. Id. at 94.
32. E.g., United States v. Price, 383 U.S. 787, 794 (1966).
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mony, supported the finding of joint activity between state officials
and private citizens, and also illustrated the potential threat of
private action bolstered by the state.

The concerted action approach taken in Smith is distinguish-
able from the approach taken in the two previous cases involving
section 1983 actions against shopkeepers. Neither Weyandt nor
Warren specifically addressed the concerted action theory, although
the fact situations in both cases involved city police officers and
were very similar to Smith. Weyandt implied by way of dictum that
the police officers themselves were acting under color of law, but the
opinion did not discuss the possibility of their presence adding color
of state law to the employees' actions." The plaintiffs apparently
did not advance the concerted action theory.34

Considering the purposes of section 1983, the concerted action
approach taken by the Fifth Circuit seems to be more realistic than
the approach taken by the other courts. The court found that the
policeman who arrested Smith and McClure made no independent
assessment of probable cause, but by a standard arrangement, ac-
cepted the conclusory suspicions of the employees that a crime had
been committed. Thus, the policeman, in arresting persons solely on
the employees' suspicions, was, in effect, lending his authority to
the private employees. The policeman, as a law enforcement officer,
could arrest upon reasonable suspicion that a crime had been com-
mitted, whereas, under common law, shopkeepers could arrest as
private citizens only if a felony had actually been committed in their
presence." In order for the employees' suspicions to serve as the sole
basis for the arrest therefore, they must have had some authority
other than that of a private citizen. This preconceived arrangement
was squarely within the scope of section 1983, insofar as that section
was designed to redress private deprivation of civil rights when that
deprivation was in some way aided by the state. Thus, the Fifth
Circuit was probably correct in using the concerted action approach
to liability under section 1983.

Further, in using the concerted action approach, the Fifth Cir-
cuit majority reached a sounder conclusion than that argued by the
dissent. The dissent contended that the defendants' actions were

33. 279 F. Supp. 283, 286 n.2 (W.D. Pa. 1968). The Weyandt court expressly refused to
consider the concerted action theory because it had not been pleaded by the plaintiffs. Id. at
288.

34. 303 F. Supp. 803 (D. Colo. 1969).
35. PROSSER, supra note 13, § 26.
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justified by a statute that authorized shopkeepers to arrest an of-
fender and actually take him before the magistrate. Using an analy-
sis similar to that used in Warren and Weyandt, Judge Gee did not
find actions under this statute to be under color of state law because
the statute neither delegated a state function nor authorized the
shopkeeper to act beyond his common law self-help privilege. Per-
suasive argument can be advanced, however, to support the asser-
tion that the self-help statute does authorize a shopkeeper to use
measures far beyond his common law privilege and does impress on
the defendants' actions the color state law. This argument begins
with the basic proposition that private citizens are privileged to
arrest, not upon reasonable suspicion, but only when felonies have
actually been committed in their presence;" it is equally basic that
the shopkeeper's privilege to detain has not been extended so far as
to permit instigation of legal proceedings. 3 Therefore, because the
statute authorizes a new right, rather than licensing an old one, it
alone colors the arrest with state authority. Thus, even under the
dissent's analysis, there was arguably color of law in the defend-
ants' actions.

There can be no doubt that Smith v. Brookshire Brothers38

greatly increases the risk of the shopkeeper's dilemma, inasmuch as
he may now be liable for civil damages in federal court. Because the
joint activities of the employees and police officer involved in Smith
resulted in an arrest without probable cause, however, it is appropri-
ate for the remedy to sound under section 1983, which specifically
covers violations perpetrated under color of law. Obviously, shop-
keepers should avoid arrangements with the local police whereby
suspicious persons are arrested before an independent assessment is
made of probable cause for the arrests.

Betty Harbin Little

36. Id.
37. PROSSER, supra note 13, § 22, at 122. See also Comment, The Protection and Recap-

ture of Merchandise from Shoplifters, 47 Nw. U.L. REv. 82, 89, 90 (1952).
38. 519 F.2d 93 (5th Cir. 1975).
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