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The third right recognized by the court as not being waived was the
right to sue for any future acts of discrimination which actually
result in injury.25
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Civil Rights-The State's Interest in Desegregation May Pre-
clude Non-Tenured Public Schoolteachers from Sending Their
Children to a Private Segregated School. Cook v. Hudson, 511
F.2d 744 (5th Cir. Apr.), rehearing denied, 515 F.2d 762 (5th Cir.
July 1975), cert. granted, 44 U.S.L.W. 3488 (U.S. Mar. 2, 1976) (No.
503).

In May 1973, the school board of Calhoun County, Mississippi,
refused to rehire three teachers who had failed to comply with the
board's policy directing that, as a condition to employment or reem-
ployment, the children of the public school teachers attend the pub-
lic schools.' The board's policy had been formulated during the
preceding year when it had come to the board's attention that eight
teachers, including the plaintiffs, had their children enrolled in Cal-
houn Academy, a private, all-white school.' After the 1972-73 school

259. Id. at 854-55.

1. Cook v. Hudson, 511 F.2d 744, 746 (5th Cir. Apr.), rehearing denied, 515 F.2d 762
(5th Cir. July 1975), cert. granted, 44 U.S.L.W. 3488 (U.S. Mar. 2, 1976) (No. 503). The
policy was never written, but the parties stipulated that the teachers knew of it and its con-
tents. Subsequent to the trial of Cook v. Hudson but prior to the decision on appeal, the
Mississippi legislature enacted a statute that prohibits a school board from refusing to rehire
a teacher for the sole reason that his children do not attend the public schools. Miss. CODE
ANN. § 37-9-59 (Supp. 1974). The effect of the statute was not considered on appeal because
neither party argued its retroactivity. 511 F.2d at 746 n.3.

2. Calhoun Academy was the first private school in Calhoun County and was founded
coincident with the 1968 desegregation of the county's public schools. The academy has had
a long history of judicial determination of its discriminatory nature. See Green v. Kennedy,
309 F. Supp. 1127 (D.D.C. 1970), appeal dismissed, 400 U.S. 586 (1971), in which the court
found that the sole purpose of the academy and eight other Mississippi schools was to avoid
the desegregated public schools; Green v. Connally, 330 F. Supp. 1150 (D.D.C.), aff'd sub
nom. Coit v. Green, 404 U.S. 997 (1971), in which the Secretary of the Treasury and the IRS
were enjoined from granting tax-exempt status to the same nine schools because of their
racially discriminatory admission policies.
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year ended, the principal of the school at which plaintiffs were em-
ployed refused to recommend them for reemployment on the sole
ground that they had refused to comply with the policy.3 The teach-
ers instituted a suit in which they sought reinstatement and alleged
that the board's policy violated equal protection, substantive due
process, and procedural due process.' The trial court dismissed the
complaint with prejudice,5 and the teachers appealed to the Fifth
Circuit Court of Appeals. A majority of the Fifth Circuit panel held
that the school board had the power to condition the teachers' em-
ployment on the teachers' surrender of the right to educate their
children at a private school.'

Because the panel was unable to agree upon the constitution-
ality of the board's action or their reasons for affirming the trial
court's decision, the case contained four separate opinions. In the
per curiam opinion which preceded their separate opinions, the
panel pointed out the pertinent findings of the trial court. The dis-
trict court had found that Calhoun Academy was a racially discrim-
inatory institution,' that the board's policy was adopted to further
the district court's 1968 desegregation order," that the reason the
teachers enrolled their children at the academy was to avoid the
desegregated public schools,9 and that the sole reason the teachers
were not reemployed was their refusal to comply with the board's
policy.,,

The panel then determined that the testimony most relied upon
by the district court was that of two educational psychologists."
Both of these experts believed that the policy was reasonable and
"significantly related" to the ability of the teachers to effectively
perform in a unitary school system.' 2 The panel noted that from this

3. 511 F.2d at 745. Mississippi school teachers do not have tenure and must be recom-
mended for reemployment every year. Miss. CODE ANN. § 37-9-17 (1972).

4. 511 F.2d at 745.
5. Id.; see Cook v. Hudson, 365 F. Supp. 855, 857 (N.D. Miss. 1973), noted in 45 U.

Miss. L.J. 953 (1974) [hereinafter cited as U. Miss. Comment and 6 N.C. CENT. L.J. 107
(1974).

6. 511 F.2d at 749-50.
7. Id. at 745.
8. Id.
9. Id.
10. Id.
11. Id. at 746.
12. Id. at 746-47. Neither of the psychologists had evaluated plaintiffs or the school

involved. Rather, their opinions were based on the general psychological concepts of "negative
social reinforcement" and "teacher expectations." As they explained these principles the
racial attitude of the teachers was not a factor in their reasoning. Id.
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evidence the trial court had found sufficient rational relationship
between the challenged policy and the school board's objectives to
defeat plaintiffs' equal protection claim.'" Noting that the trial court
had conceded that the board's policy restricted the personal free-
doms of the teachers, the panel concluded its per curiam opinion by
finding that the trial court had utilized the same rational relation
test to defeat the teachers' substantive due process claim. 4 The
members of the panel were unable to agree that this was a proper
analysis of the school board's power, and they expressed their views
in separate opinions.

Judge Coleman concluded that he would affirm the trial court's
dismissal because the teachers had failed to present a substantial
constitutional question. 5 Relying on the United States Supreme
Court decision in United States Civil Service Commission v. Na-
tional Association of Letter Carriers," Judge Coleman found that
the government has the power to restrict in good faith the personal
freedoms of its employees in order to promote the efficiency of the
public services rendered by the particular employees.' 7 He noted
that in reaching its decision in Letter Carriers, the Court utilized
the balancing test first announced in Pickering v. Board of
Education." This test requires that the weight of the interests of the
government in the efficient operation of the particular public serv-
ices be greater than the weight of the interests of the individual
public employees in the exercise of personal freedoms in order for
government restriction of those freedoms to be justified.'"

Judge Coleman believed that the parental interest of the teach-
ers in educating their children at private schools was not at issue in
Cook v. Hudson." The issue instead concerned the teachers' inter-
ests in sending their children to a private, all-white school and in
retaining their jobs as teachers." These interests, in Judge Cole-
man's opinion, constituted attempts by the teachers to command
employment on their own terms. This analysis followed from Judge
Coleman's understanding of the teachers' argument that because

13. Id. at 747.
14. Id.
15. Id. at 748.
16. United States Civil Serv. Comm'n v. National Ass'n of Letter Carriers, 413 U.S.

548 (1973).
17. 511 F.2d at 748.
18. Pickering v. Board of Educ., 391 U.S. 563 (1968).
19. 511 F.2d at 748, quoting Pickering v. Board of Educ., 391 U.S. 563 (1968).
20. 511 F.2d at 748.
21. Id. \
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the teachers had a right to send their children to private schools,
they also had a constitutionally guaranteed right to be employed by
the public schools. When balanced against the efficient operation of
the school system by Judge Coleman, the personal interests of the
teachers were found by him to be insufficient to serve as a valid
constitutional objection to the discretionary power of the school
board to manage the public schools in accordance with its declared
policy conditioning employment on the attendance in public schools
by the children of its employees."

Expressly restricting his decision to the facts, Judge Roney also
voted to affirm the decision of the trial court. 3 In a short opinion,
Judge Roney said that the teachers had the burden of proving the
school board's refusal to rehire them was unconstitutional. 4 He con-
cluded that the findings of the trial court indicated that plaintiffs
had failed to discharge their burden. 5

In his dissent Judge Clark objected to the board's policy as a
general rule and as applied to the plaintiffs. In the first part of his
dissent, he found that the teachers, as parents, had a fundamental
right to educate their children at private schools." He further found
that the state had a compelling interest in eliminating racial dis-
crimination." Judge Clark said that when a state regulation based
on a compelling interest restricts a fundamental freedom the valid-
ity of the regulation as a general rule will turn upon its precision."
Judge Clark concluded that the board's policy in Cook v. Hudson
was imprecise because it was overbroad."9 This overbreadth, he said,
could be traced to the irrebuttable presumption established by the
policy, that is, that every teacher who sent his children to a segre-
gated school would be less effective.3 This overbreadth, he con-
cluded, violated the fourteenth amendment and provided one basis
for reversing the decision of the trial court.3'

22. Id. at 749.
23. Id.
24. Id. at 749-50. Judge Roney's opinion cited only two authorities and these only for

the conclusion that nontenured teachers may be terminated for any reason except an uncon-
stitutional one. It is unclear whether he felt citation unnecessary in this case or whether he
relied upon the authorities cited by the district court.

25. 511 F.2d at 750.
26. Id. Judge Clark was the only member of the panel to consider the origin of the right

of the teachers, as parents, to educate their children at private schools. Id. at 750 n.2.
27. Id. at 751.
28. Id. at 752.
29. Id. at 753.
30. Id.
31. Id. Part I of Judge Clark's dissent provides ample material for a note itself. The
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In the second part of his dissent Judge Clark objected to the
board's policy as it was applied to the teachers in Cook. He noted
first that under the holding of Pickering v. Board of Education" the
proper test for the validity of the board's restriction of the teachers'
personal freedoms was to balance the board's interests with those
of the teachers.13 He said that there was no authority for the proposi-
tion that the mere presence in this case of a desegregation order
precluded the use of the Pickering test and rejected those portions
of the opinions of the trial court and of his colleagues which implied
that it did. 34 He further objected to the trial court's use of the "ra-
tional relation" standard with the Pickering test. 35 Judge Clark
found that a rational relation between the school board's policy and
its objectives was insufficient to justify its restriction of the teach-
ers' personal freedoms. He reasoned that the proper standard re-
quired a showing that the exercise of those freedoms would "materi-
ally and substantially" interfere with the public school function. 6

This improper analysis, he concluded, provided a second ground for
reversing the district court dismissal.37

The power of government to restrict the personal freedoms of
its employees has been subjected to different analyses over the
years. Mr. Justice Holmes' reasoning in McAuliffe v. Mayor38 gave

firsi question is whether the holding of the panel in its per curiam opinion, which Judge Clark
authored, that the trial court was correct in reviewing the policy narrowly as it was intended
and applied rather than as it was broadly formulated obviates a consideration of the policy
as a general rule. Note also Judge Clark's treatment of the importance of governmental action
to eliminate racial discrimination vis-A-vis personal freedoms. 511 F.2d at 751-52. It is debata-
ble whether the fact that the policy failed to identify all of the teachers who possessed
undesirable traits is by itself fatal overbreadth. For a discussion of overbreadth and of Cook
v. Hudson, see U. Miss. Comment, supra note 5, at 973-81. Finally, there is a question
whether the presumption established was in fact irrebuttable. See generally Note,
Irrebuttable Presumptions: An Illusory Analysis, 27 STAN. L.R. 449 (1975); Note, The Irre-
buttable Presumption Doctrine in the Supreme Court, 87 HARV. L. REV. 1534 (1974). This
note will deal only with that constitutional standard, the Pickering balancing test, common
to all of the opinions and will not discuss Part I of Judge Clark's dissent.

32. 391 U.S. 563 (1968).
33. 511 F.2d at 754.
34. Id. at 755.
35. Id. at 754. Note that the district court's use of the improper standard is not reversi-

ble error if its decision could be otherwise sustained. See Smith v. United States, 502 F.2d
512, 519 (5th Cir. 1974).

36. 511 F.2d at 757.
37. Id.
38. McAuliffe v. Mayor, 155 Mass. 216, 29 N.E. 517 (1892). Mr. Justice Holmes, then

a member of the Massachusetts Supreme Court, characterized the rights of the plaintiffs
thus: "The petitioner may have a constitutional right to talk politics, but he has no consti-
tutional right to be a police officer." Id. at 216, 29 N.E. at 517.
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rise to the "right-privilege" theory. Under this view, public employ-
ment was considered not a right but a privilege which could be
denied for any reason, even because the public employee had exer-
cised such fundamental freedoms as those of speech and associa-
tion." Using this theory the Supreme Court, in United Public Work-
ers v. Mitchell,4" upheld the Hatch Act 4 which denies federal em-
ployees the right to participate in partisan politics. This "right-
privilege" distinction was extended to teachers in Adler v. Board of
Education,42 a case in which the Court upheld New York's Feinberg
Law which provided for the dismissal of public school teachers who
advocated or belonged to organizations that advocated the over-
throw of the government. In Adler the Court said that the privilege
of working for the school system could be denied on the basis of
association with such an organization, not because there was any
evidence that the school system would be harmed, but because there
was a reasonable presumption that harm would result.4"

The theory announced in Adler was soon eroded, 4 and it was
finally rejected in Keyishian v. Board of Regents. 5 The Court in
Keyishian found the same New York law to be vague and overbroad
and therefore unconstitutional. The Court further stated that the
premise in Adler that public employment could be conditioned
upon the surrender of constitutional rights had been rejected by the
constitutional doctrines which had emerged since Adler. 7 Keyishian
contained no language that would indicate that the government
may restrict the personal freedoms of its employees in furtherance
of its valid objectives.

The Supreme Court clarified its Keyishian holding 18 months
later in Pickering v. Board of Education." In Pickering a teacher
had been dismissed for writing to a local newspaper a letter critical
of his school board. The school board defended the dismissal by
asserting that the teacher's letter was detrimental to the efficient

39. See, e.g., Bailey v. Richardson, 182 F.2d 46 (D.C. Cir. 1950), aff'd, 341 U.S. 918
(1951); City of Jackson v. McLeod, 24 So.2d 319 (Miss.), cert. denied, 328 U.S. 863 (1946).

40. United Public Workers v. Mitchell, 330 U.S. 75 (1947).
41. 5 U.S.C. §§ 7322 et seq. (1970).
42. Adler v. Board of Educ., 342 U.S. 485 (1952).
43. Id. at 494-95.
44. See, e.g., Shelton v. Tucker, 364 U.S. 479 (1960); Weiman v. Updegraff, 344 U.S.

183 (1952).
45. Keyishian v. Board of Regents, 385 U.S. 589 (1967).
46. Id. at 604, 608.
47. Id. at 595.
48. 391 U.S. 563 (1968).
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operation of the school system." The Court held that, while the
interests in public employment had been dichotomized into those
of the individual and those of the government, neither would rule
the other and a proper resolution of their conflict demanded they
be balanced against each other.5 The Court found that the delinea-
tion of a mechanical test was impossible," but it did provide the
general guidelines for applying this balancing test. One factor to be
considered, the Court said, was whether the teacher had acted with
actual malice.5

1 Other factors, it noted, were the different effects of
the teacher's action. The Court held that if a teacher's exercise of
his constitutional freedoms had destroyed his harmonious relations
with co-workers, impaired the ability of his superiors to maintain
proper discipline, impeded the administration of the school by pub-
licly airing private disputes rather than public issues, or impaired
his own ability to remain an effective teacher, then the school board
could have a permissible basis for terminating his employment.54

Later cases using the Pickering test and the guidelines it set out
have established that the initial burden of proof is upon the teacher
to show that the termination of his employment was prompted by
his exercise of constitutional freedoms. 5 If this burden is met, the
school board must then justify its action by showing that the
teacher's exercise of constitutional freedoms would materially and
substantially interfere with the school function or that it had al-
ready done so." Material and substantial interference was distin-
guished from undifferentiated fear by the Court in Healy v. James."
In Healy an abhorrence of the philosophies of a group or individual
was termed an undifferentiated fear and as such was found to be
mere speculation which was not a proper basis for the restriction of
personal freedoms.5" Material and substantial interference, the
Court said, would be found only where there was substantial evi-

49. Id. at 566-67.
50. Id. at 568.
51. Id. at 569.
52. Id. at 574.
53. Id. at 571.
54. Id. at 569-73.
55. Fluker v. Alabama State Bd. of Educ., 441 F.2d 201 (5th Cir. 1971). Fluker, by far

the clearest case on burdens of proof and the Pickering test, is mentioned in Cook v. Hudson
only in Judge Clark's dissent.

56. Id. at 206. The "material and substantial" standard was adopted from Tinker v.
Des Moines Independent School Dist., 393 U.S. 503 (1969).

57. Healy v. James, 408 U.S. 169 (1972) (dictum).
58. Id. at 187-88.
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dence that the philosophies of the group or individual would give
rise to action that would disrupt the education process. 9 There is
some authority, however, which suggests that the government itself
may establish in advance the type of conduct that would constitute
material and substantial interference with the public function and
thereby justify the restriction of personal freedoms.'"

In United States Civil Service Commission v. National Associa-
tion of Letter Carriers,"' a non-teacher case, the Supreme Court did
not mention the material and substantial standard when it used the
Pickering test to again uphold the Hatch Act." In Letter Carriers
the Court held that the government's interest in the neutrality and
impartiality of its employees, as embodied in the Act's proscription
of partisan political activity, outweighed the federal employees' in-
terests in freedom of association. The Court apparently concluded
that because the Congress had seen fit to demand neutrality in the
administration of the law by public employees, any partisan politi-
cal conduct would be a material and substantial interference with
the aims of government.64 Whether Letter Carriers represents a spe-
cial exception to the Pickering test or whether it is an extension of
that test is unclear.

Cook v. Hudson again presents the issue found in Pickering and
its progeny of whether a school board has the power to restrict the
personal freedoms of its employees. Although the Pickering balanc-
ing test would seem to be an appropriate means for resolving the
issue, neither of the affirming judges undertook a conventional ap-
plication of it. This may have been because the board's policy was
adopted in order to help implement the prior desegregation order.

Judge Coleman upheld the board's policy by relying upon
Letter Carriers. Thus, he avoided the question of what effect, if any,
the 1968 desegregation order had on his decision in Cook v. Hudson.

59. Id. at 189.
60. United States Civil Serv. Comm'n v. National Ass'n of Letter Carriers, 413 U.S.

548 (1973).
61. Id.
62. See text accompanying notes 40-41 supra.
63. 413 U.S. at 564.
64. Id. at 557. It could be argued that the Court's deference to the Congressional deci-

sion was merely the recognition of a political decision on political matters made by the
political branch. The better view, however, would be that the Court, because it found the
Hatch Act to be narrowly and clearly limited to partisan political activity, found that history
had established that any interference would be material and substantial. Indeed, an entire
section of the opinion is devoted to the historical data supporting the wisdom of the Hatch
Act. Id. at 557-63.
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His reliance on Letter Carriers, however, seems misplaced for two
reasons. First, the Supreme Court in Letter Carriers did not hold
that the federal employees there had failed to present a constitu-
tional question." Rather, the Court found that the Hatch Act's pro-
scription of partisan political activity was constitutional because it
was sustainable under the Pickering balancing test." Judge Cole-
man used the Pickering test to determine the existence of a constitu-
tional question. 7 But this is not its function. Nor was it used in this
way in Letter Carriers. Indeed, it seems inescapable that the Court
in Letter Carriers used the Pickering test only after it had concluded
that there were two valid, substantial constitutional interests in
conflict. 8 The Letter Carriers Court then used the balancing test set
forth in Pickering to determine the constitutionality of the govern-
ment's action. 9 It did not use the test to determine the substantial-
ity of the plaintiff's claim, as Judge Coleman did in Cook v. Hudson.

The second reason that Judge Coleman's reliance on Letter
Carriers is misplaced is that even if he had used the Pickering bal-
ancing test to determine correctly the constitutionality of the
board's action, Letter Carriers does not support the balance he ulti-
mately struck. Judge Coleman balanced the interests of the teachers
in sending their children to a private school and in retaining their
employment against the discretionary power of the school board to
manage the public schools. He concluded that the board's interest
was greater.70 In Letter Carriers, however, the Court did not weigh
the power of the Congress to pass the Hatch Act but instead bal-
anced the interests served by the Act against the interests of the
federal employees in commenting on matters of public concern. 7'
Thus, Letter Carriers sustained the Hatch Act not because the gov-
ernment had any plenary power to restrict the personal freedoms of
its employees but because the government had clearly identified
interests served by the Act which the Court in turn found overbal-
anced those of the federal employees.7 2 The interests of the govern-
ment in the impartial administration of the laws, the Court found
in Letter Carriers, were superior because it was the judgment of

65. Id. at 564.
66. Id.
67. 511 F.2d at 749.
68. 413 U.S. at 564-65.
69. Id.
70. 511 F.2d at 749.
71. 413 U.S. at 564-67.
72. Id.
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history that neutrality in government was essential.13 Judge Cole-
man, on the other hand, cited no historical or factual data which
could support a finding that the board's policy in Cook v. Hudson
served interests that outweighed those of the teachers. 4 Judge Cole-
man's analysis, although perhaps appealing because it avoids the
desegregation issue, may have raised more questions than it an-
swered by failing to consider the effect of the desegregation order."

In contrast, Judge Roney considered the effect of the earlier
desegregation order but neither applied nor mentioned Pickering or
Letter Carriers. He concluded that the teachers had failed to prove
the board's policy to be an unconstitutional restriction of their free-
doms."6 This, however, was not their burden of proof." The teachers
needed only to establish that their rights were restricted and that
their employment was terminated because they did not abide by the
restriction. 8 Indeed, the trial court found that the sole reason that
the teachers were not rehired was because they had continued to
exercise their right to send their children to a private school in
defiance of the policy." Judge Roney's opinion does not reveal the
weight he accorded the desegregation order in reaching his decision.

It does seem clear, however, that the desegregation order was
the element in Cook v. Hudson that prevented Judge Coleman and
Judge Roney from joining Judge Clark in an analysis which was
consistent with prior decisions using the Pickering test. A preceden-
tially proper resolution of the case would have found, as Judge Clark
did, that the teachers had satisfied their burden of proof, 0 that the
burden then shifted to the school board to justify its restrictive
policy,8' and that the evidence of the educational psychologists

73. Id. See note 64 supra.
74. 511 F.2d at 749. Judge Coleman did not rely upon or even mention the testimony

of the psychologists but gave controlling effect to the board's good faith.
75. Significantly, both Judge Coleman and the district court relied upon Adler v. Board

of Educ., 342 U.S. 485 (1952), in concluding their opinions, even though the validity of Adler
is at best questionable after its treatment in Keyishian v. Board of Regents, 385 U.S. 589
(1967). See text accompanying note 47 supra. With the benefit of hindsight, Adler could be
read more as an overreaction to the then current fear of communism than as a teachers' rights
case. If that is so, the question can be asked whether Cook v. Hudson in light of the now
current emphasis on desegregation might not represent the same sort of overreaction and
therefore suffer the same infirmities as Adler.

76. 511 F.2d at 749-50.
77. Fluker v. Alabama State Bd. of Educ., 441 F.2d 201 (5th Cir. 1971). See text

accompanying note 55 supra.
78. Id.
79. 511 F.2d at 745.
80. See note 55 supra and accompanying text.
81. Id.
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failed to do this because it was speculative and did not establish
that the teachers' action would materially and substantially inter-
fere with the public school funcion. 2 The effect of the desegregation
order was to remove Cook v. Hudson from a conventional Pickering
analysis, but as Judge Clark correctly pointed out, there is no au-
thority for such a departure."

It is submitted that removing Cook v. Hudson from the
Pickering analysis by lending controlling effect to the desegregation
order is not justified on policy grounds. The desegregation order is
a judicial mandate to the state. It is a court order that imposes
affirmative duties on the state, but it does not create greater powers
in the state to discharge those duties. It is urged that the state
should operate within the same constitutional limitations whether
desegregation is an element of the case or not. As repugnant as the
philosophies of some teachers may be, a school board, as an arm of
state government, has no constitutional power to restrict their indi-
vidual freedoms because it abhors those philosophies.84

Because of the diversity of opinion in Cook v. Hudson, it is
impossible to anticipate its impact on later Pickering cases. If it is
used at all, Cook v. Hudson should be viewed as a special type of
desegregation case with very limited application and not as a start-
ing point for a general retreat from the Pickering test or the stan-
dards it imposes.

Michael Crowley

82. See note 56 supra and accompanying text.
83. 511 F.2d at 745.
84. Healy v. James, 408 U.S. 169 (1972). See text accompanying notes 57-59 supra.
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