
Commercial Law-Installment Sales-Due Process-North
Dakota Prejudgment Attachment Statute Declared Unconstitu-
tional. Guzman v. Western State Bank 516 F.2d 125 (8th Cir.
1975).

In 1970, Richard and Mary Ann Guzman (plaintiffs) purchased
a 1970 Medallion Mobile Home under a retail installment sales
contract. The contract and security agreement were assigned to
Western State Bank (Western) of Devils Lake, North Dakota, who
added an automobile to the security agreement on a subsequent
cash loan to plaintiffs. On March 5, 1973, Western filed suit against
the plaintiffs in a North Dakota state court for judgment on the
overdue and unpaid balance under the contract. To protect its secu-
rity interest, Western, acting pursuant to the North Dakota attach-
ment statute,' obtained a warrant of attachment. Upon Western's
proper filing of a verified complaint based on specific facts and its
posting of the required bond with the court clerk, the sheriff seized
the mobile home and the automobile.'

Plaintiffs commenced an action in the United States District
Court for a judgment declaring that North Dakota's attachment
statute was unconstitutional on its face, and that the seizure of
plaintiff's property without prior notice or opportunity to be heard
failed to satisfy the requirements of due process as guaranteed by
the fourteenth amendment.3 Upon finding that plaintiffs had failed
to sustain their burden of proof,4 the district court dismissed the
action. On appeal, the Court of Appeals for the Eighth Circuit va-
cated that judgment and remanded the cause to the district court.5

The appeals court held that the North Dakota prejudgment attach-
ment statute was unconstitutional on its face, and that as a result,
the seizure of plaintiff's mobile home had constituted a denial of
due process.'

1. N.D. CENT. CODE § 32-08 (1960).
2. Guzman v. W. State Bank, 516 F.2d 125 (8th Cir. 1975).
3. Additionally, plaintiffs sought actual and punitive damages. Id. at 127.
4. The district court found that the attachment remedy was limited to nine specific

grounds; that the North Dakota courts required strict compliance, and that the debtor had a
statutory right to move immediately for discharge of the attachment on grounds of an irregu-
lar issue. That court also found that freedom from hardship was not a right guaranteed by
the Constitution or laws of the United States. Guzman v. W. State Bank, 381 F. Supp. 1262
(D.N.D. 1974).

5. Guzman v. W. State Bank, 516 F.2d 125 (8th Cir. 1975).
6. Id. at 133.
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The Eighth Circuit in Guzman v. Western State Bank7 mea-
sured the constitutionality of the attachment statute by three recent
Supreme Court decisions.' In two of these cases, Fuentes v. Shevin
and Sniadach v. Family Finance Corp., ' the Supreme Court invali-
dated creditors' statutory prejudgment remedies because the stat-
utes allowed a defendant-debtor no prior notice or opportunity to be
heard before seizure pursuant to the statute. The Eighth Circuit
concluded that the North Dakota statute which likewise failed to
provide a debtor with notice or an opportunity to be heard before
the seizure was unconstitutional under the reasoning of these two
earlier cases." The court noted, however, that the more recent Su-
preme Court decision of Mitchell v. W. T. Grant Co.'2 had upheld a
Louisiana sequestration statute even though the defendant-debtor
had no notice or opportunity to be heard before the seizure. There-
fore, the Eighth Circuit found it necessary to examine the constitu-
tionality of the North Dakota statute under the standards estab-
lished by Mitchell.

The Eighth Circuit found several inconsistencies between the
sequestration procedure upheld by the Supreme Court in Mitchell
and that established by the North Dakota attachment statute.
Under the Mitchell standards, the Eighth Circuit found four defi-
ciencies that rendered the North Dakota procedure unconstitu-
tional: (1) it lacked sufficient justification for attachment in the
sworn affidavit; (2) it provided inadequate judicial supervision of
the attachment procedure; (3) it forced the debtor to post a bond
in order to have a hearing; and (4) it caused an impact on the debtor
by permitting the seizure of his sole residence that outweighed the
creditor's right to an ex parte attachment. As a result of these defi-
ciencies, the Eighth Circuit held that the attachment statute proce-
dure resulted in a denial of due process because it failed to balance
the conflicting debtor-creditor interests as required by Mitchell. 3

Few constitutional standards for testing the validity of credi-
tors' prejudgment remedies are readily discernible in the seeming

7. 516 F.2d 125 (8th Cir. 1975).
8. Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974); Fuentes v. Shevin, 407 U.S. 67

(1972); Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).
9. 407 U.S. 67 (1972).
10. 395 U.S. 337 (1969).
11. Guzman v. W. State Bank, 516 F.2d 125, 128 (8th Cir. 1975).
12. 416 U.S. 600 (1974).
13. Guzman v. W. State Bank, 516 F.2d 125, 133 (8th Cir. 1975).
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maze created by the Supreme Court through its decisions in
Sniadach," Fuentes,'" Mitchell,6 and most recently North Georgia
Finishing, Inc. v. Di-Chem, Inc. 7 The dearth of standards resulting
from the apparently vacillating Supreme Court decisions is most
vividly revealed by the acrid dissent of Mr. Justice Blackmun in
North Georgia Finishing, Inc."5 He reasoned that a constitutional
measure by which states may evaluate their respective attachment
statutes no longer exists after the inconsistent results the Supreme
Court has reached in these statutory prejudgment garnishment and
attachment decisions. 9 This lack of consistency may be somewhat
alleviated, however, by a closer examination of the decisions and
their respective factual distinctions.

Sniadach v. Family Finance Corp., the first"0 significant Su-
preme Court decision concerning creditors' prejudgment remedies,
held that a Wisconsin prejudgment garnishment procedure that
froze a defendant's wages without giving him an opportunity to be
heard violated fourteenth amendment due process.2' The Court fo-
cused on wages as a special type of property presenting "distinct
problems in our economic system""2 and found that their prejudg-
ment seizure necessitated more strict due process standards. The
Supreme Court relied on the Sniadach reasoning when it later recog-
nized another special type of property and struck down a state's
authority to terminate a welfare recipient's benefits without prior
notice or opportunity to be heard.23 The Court in these cases ap-
peared to be carving out special exceptions to conventional state
prejudgment seizures based upon the type of property taken from
the debtor. Such an interpretation, however, was to be short-lived.

Fuentes v. Shevin, 4 in finding the statutory replevin proce-
dures in Florida and Pennsylvania violative of due process, dis-

14. 395 U.S. 337 (1969).
15. 407 U.S. 67 (1972).
16. 416 U.S. 600 (1974).
17. 419 U.S. 601 (1975).

18. Id. at 601, 614-20 (Blackmun, J., dissenting).
19. Id.
20. It should be noted that the Supreme Court had previously approved the Maine

statutory prejudgment attachment procedure in an unexplicated, per curiam opinion. McKay
v. McInnes, 279 U.S. 820 (1929).

21. Sniadach v. Family Fin. Corp., 395 U.S. 337, 340 (1969).
22. Id.
23. Goldberg v. Kelly, 397 U.S. 254, 264-66 (1970).
24. 407 U.S. 67 (1972).
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carded the focus on the type of property subject to seizure. Both
states permitted state agent seizures on an ex parte application of
anyone who merely claimed a right to possession and posted a bond.
Furthermore, both state procedures failed to provide notice of the
seizure to debtors and failed to allow them the opportunity to pro-
test the seizure at any type of prior hearing. Pennsylvania did not
require that there ever be any hearing on the right to possession of
the replevied property. 5 The Court in Fuentes pointed out that if
due process is to be applied with any objectivity its application
cannot rest upon distinctions among types of property. The Court
noted that the fourteenth amendment refers to property "gener-
ally,"2 and that an opportunity for a hearing before a deprivation
of property was not innovative but rather "in the mainstream of
past cases."27 Post-seizure hearings were said by the Court to be
permissible only in extraordinary situations in which some valid
governmental or general public interest was at stake." The Court
did, however, approve the statutory provision for the seizure of
goods before a final judgment so long as a creditor's claims were
subject to scrutiny at a fair prior hearing. 9

The Court in Mitchell v. W. T. Grant Co.30 alleviated the anxi-
eties it had created in creditors with its Sniadach and Fuentes
decisions. In Mitchell the validity of the Louisiana sequestration
statute was upheld. This statute authorized summary seizure of
property where:

. . . one claims ownership or right or privilege thereon if it is
within the power of the defendant to conceal, dispose of, or waste
the property or revenues therefrom, or remove the property from
the parish during the pendency of the action.3

The Court held that the Louisiana sequestration procedure met the
requirements of due process even though it provided the debtor with
no notice or opportunity to be heard before the taking. Several
provisions of the Louisiana statute were found by the Mitchell Court
to preserve its constitutionality. Most important was the provision

25. Id. at 77.
26. Id. at 90.
27. Id. at 88.
28. Id. at 90-93.
29. Id. at 96-97.
30. 416 U.S. 600 (1974).
31. LA. CODE CIv. PRO. art. 3571 (1961) (especially Reporter's Comment (a)).

[Vol. 7:151



COMMERCIAL LAW

for judicial supervision of the sequestration process from beginning
to end.2 Another provision required the petitioner to post bond to
protect the debtor against all damages .3 3 Although the impact of the
deprivation on the debtor was a consideration, the Court found any
hardship thereof mitigated by the debtor's right to an immediate
hearing on the right to possession of the goods.34 If such a hearing
failed to allow the debtor to repossess his property, the debtor could
in any event post bond to regain possession pendente lite. 5 Finally,
the statute prevented the issuance of the writ on conclusory allega-
tions of ownership and required instead specific facts shown by a
verified petition or affidavit.3 1 In addition, before any taking, the
petitioner had to establish a default by the debtor, the existence of
a creditor's lien on the property, and possession by the debtor. The
Mitchell Court noted that the creditor under an installment sales
contract was entitled to immediate possession of the goods, undi-
minished by further deterioration through the use of the property
by the debtor,37 "[wiholly aside ' 3 from the issue of whether the
debtor might destroy or make away with the goods.39 The Court
ruled that Louisiana was entitled to protect the creditor against the
risk of the deterioration of his security interest.'" Where Fuentes
dwelled on the interest of the debtor in the seized property, Mitchell
recognized a duality of interests in the creditor and the debtor and
that the creditor's interest was coextensive with that of the debtor
under an installment sales contract.4' The Mitchell Court reasoned
that under such a contract the vendor's lien securing the unpaid
balance entitled the seller to the debtor's payment or to possession
of the goods.2 The Court made every effort to validate the seques-
tration statute because it expressly realized that invalidating the
statute would lessen protections for debtors by encouraging more
self-help repossession.4 3

32. Mitchell v. W.T. Grant Co., 416 U.S. 600, 616 (1974).
33. Id. at 606.
34. Id. at 618.
35. Id. at 607.
36. Id. at 605.
37. Id. at 607-08.
38. Id. at 608.
39. Id.
40. Id.
41. Id. at 604.
42. Id. at 607.
43. Id. at 618. The Court referred to the creditor's statutory right to self-help reposses-
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Although it may have been thought that Mitchell overruled
Fuentes, the Fuentes rationale appears to have possibly been resur-
rected in the most recent Supreme Court prejudgment remedy case,
North Georgia Finishing, Inc. v. Di-Chem, Inc." In this case the
Supreme Court held the Georgia prejudgment garnishment statute
unconstitutional. The Court found the statute contained several
fatal defects. Its garnishment affidavit required only conclusory al-
legations of the defendant's obligation." The issuance of the writ did
not have to be judicially supervised. 6 The statute contained no
provision for an early hearing to challenge the writ.47 Finally, the
only procedure provided the debtor for challenging the garnishment
was the filing of a bond, regardless of any relevant, critical, determi-
native facts at his disposal.4 8 In addition, the Court noted that the
impact of the garnishment on the debtor could result in irreparable
harm .

Although no consistency is apparent in these decisions regard-
ing creditors' prejudgment remedies, a consistency among them can
be discerned by a close examination of the factual context in which
each arose. On the one hand, it may be observed that Sniadach and
North Georgia Finishing, Inc. concerned prejudgment remedies for
unsecured creditors who had no current interest in the garnished
property. No provision existed in the statutes in either case for a
prior or immediate post seizure hearing or for judicial supervision
of the procedure.

Fuentes and Mitchell, on the other hand, concerned purchase
money secured creditors.5 ° Both involved defendant-debtors who

sion under state statutes modeled after U.C.C. § 9-503. Under such codifications six circuits
have refused to find sufficient state involvement to invoke due process requirements. Turner
v. Impala Motors, 503 F.2d 607 (6th Cir. 1974); Gibbs v. Titelman, 502 F.2d 1107 (3d Cir.
1974); Shirley v. State Nat'l Bank, 493 F.2d 739 (2d Cir. 1974); James v. Pinnax, 495 F.2d
206 (5th Cir. 1974); Nowlin v. Professional Auto Sales, Inc., 496 F.2d 16 (8th Cir.), cert.
denied, 419 U.S. 1006 (1974); Adams v. S. Cal. First Nat'l Bank, 492 F.2d 324 (9th Cir. 1973),
cert. denied, 419 U.S. 1006 (1974).

44. 419 U.S. 601 (1975).
45. Id. at 607.
46. Id.
47. Id.
48. Id.
49. Id. at 608.
50. A security interest is a "purchase money security interest" if it is "(a) taken or

retained by the seller of the collateral to secure all or part of its price, or (b) taken by one
who by making advances or incurring an obligation gives value enabling the debtor to acquire
rights in or the use of the collateral if such value is in fact so used." UNIFORM COMMERCIAL

CODE § 9-107.
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had defaulted on payments under installment sales contracts. Each
exemplified the duality of current property interests that exists be-
tween debtor and creditor in a purchase money secured transaction.
The attached property in each was intimately related to the debtor's
obligation.

A logical reason exists for judicial recognition of the distinction
between unsecured and purchase money secured creditors when
courts are faced With cases involving creditors' prejudgment reme-
dies. Under purchase money secured transactions, the seller is enti-
tled to the debtor's contractual payment or to possession of the
secured goods.' This right is generally well within the expectations
of the contracting parties, is an expressed contractual condition,
and is an element of the contractual consideration. None of these
transactional characteristics, however, is descriptive of the circum-
stances surrounding unsecured creditors. Unsecured creditors have
no shared interests in, nor contractual rights to, the attached prop-
erty.

The statutory recognition of the distinction between purchase
money secured and unsecured creditor interests has already been
made. It is evidenced by the legislative policies of almost all states
under their respective codifications of the Uniform Commercial
Code. The highest degree of protection has been provided for pur-
chase money secured creditors.52 Because two-thirds of the $129 bil-
lion of outstanding consumer credit5 3 in the United States is attrib-
utable to purchase money transactions in the form of automobile
and consumer goods installment financing, 4 a restructuring by the
courts of debtor-creditor relationships in .the purchase money se-
cured transaction could have violent economic consequences. This
is not, however, to suggest a need for relaxing due process require-
ments for creditors' remedies, but rather to suggest that the Su-
preme Court remain cognizant of the possible impact of its decisions
in the installment sales environment.

This distinction between unsecured and purchase money se-
cured creditors was implicitly recognized by the Supreme Court in
Mitchell.55 The Court in that case noted that it was not faced with

51. E.g., UNIFORM COMMERCIAL CODE §§ 2-402, 9-301.
52. Steinheimer, Summary Prejudgment Creditor's Remedies and Due Process of Law,

32 WASH. & LEE L. REV. 79, 84 (1975).
53. U.S. DEPT. OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES, Table No.

722, at 445 (1973).
54. Id.
55. See Mitchell v. W.T. Grant Co., 416 U.S. 600, 604-10, 614-15 (1974).
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the issue of whether a debtor's property could be seized pendente
lite by creditors who held no present interest in the property sought
to be seized,5" rather it recognized that the debtor and creditor both
had interests at stake. It held that the resolution of the due process
issue had to account for the interests of both.5"

The Eighth Circuit's failure to recognize this element in the
Mitchell reasoning resulted in its misapplication of Mitchell in sev-
eral respects. In addition, it committed an error in interpreting part
of the North Dakota attachment statute.5"

Although professing to apply the logic of Mitchell, the Guzman
court first committed an error by relying on Sniadach to support its
finding that the impact on the debtor of the prejudgment seizure of
the mobile home residence outweighed the right of the creditor to
be made whole. 5 Although Sniadach involved a balancing test as to
the harm of the garnishment of the debtor's wages, it did not involve
the purchase of goods. Sniadach and North Georgia Finishing, Inc.,
cases that turned upon the harmful impact of a deprivation on the
debtor, dealt with unsecured creditors. Fuentes and Mitchell, how-
ever, cases that dealt with purchase money secured creditors,
turned on whether or not procedures have provided the debtor with
an opportunity to be heard and judicial supervision of the process.
These latter cases recognized that, even though the impact of the
seizure on the debtor may be "harmful," if the seizure procedure
comports with due process, the creditor's interests in the property
are not to be subordinated to those of the debtor.6 0

The Eighth Circuit erred again when it found the attachment
affidavit required by the North Dakota statute inadequate under
Mitchell because of its failure to require the creditor to assert the
danger of concealment or disposal of the property or the removal of
the goods from the state.6 ' Mitchell did not require such an aver-
ment. Rather, it merely required that the affiant's claim to the

56. Id. at 604.
57. Id.
58. N.D. CENT. CODE § 32-08-23 (1960) (giving of an undertaking not a waiver of right

to move for discharge of an attachment). Ravely v. Isenee, 57 N.D. 286, 221 N.W. 38, 40
(1928); Fox v. MacKenzie, 1 N.D. 298, 47 N.W. 386 (1890) (dissolution of an attachment
either by a giving of an undertaking or on a motion because of irregularities in proceedings
or falsity of attachment affidavit).

59. Guzman v. W. State Bank, 516 F.2d 125, 132 (8th Cir. 1975).
60. Mitchell v. W.T. Grant Co., 416 U.S. 600, 607 (1974) (a narrow issue; the default,

existence of a lien, possession of the debtor).
61. Guzman v. W. State Bank, 516 F.2d 125, 130 (8th Cir. 1975).
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property be based not on mere conclusory allegations, but on spe-
cific averments of the existence of a lien, a delinquency, and the
debtor's possession of the property.2 These specific facts entitled
the seller to immediate possession of the goods. The Guzman court's
finding that the affidavit required an averment of danger to the
creditor's interest derived from Mitchell's approval of the Louisiana
attachment procedure that permitted seizure on the petitioner's
allegation that the property was "within the power of the defendant
to conceal, dispose of, or waste the property."6 Guzman appeared
to miss Mitchell's finding that "[wiholly aside" from whether the
debtor with possession of the goods would destroy or make away
with the goods, the debtor would erode the seller's security interest
by normal deterioration through the intended use of the goods. 4

Even though the Eighth Circuit made these various errors in
applying Mitchell, it was correct in its finding that the North Da-
kota statute failed to satisfy the Mitchell mandate 5 requiring mean-
ingful judicial supervision of the attachment procedure from be-
ginning to end." Mitchell did stand for meaningful judicial man-
agement, and the North Dakota attachment procedure fatally failed
to provide such judicial supervision. 7

The decision of Guzman was probably justified alone by the
failure of North Dakota to provide judicial supervision in its pre-
judgment attachment procedures. The Guzman court's difficulties
in applying Mitchell are evidence of the real need for the Supreme
Court to clarify due process standards for statutory prejudgment
creditor remedies. The difficulty in applying the prejudgment rem-
edy cases might well be resolved if the court would explicitly distin-
guish the fundamental rights and interests of purchase money se-
cured creditors from those of the mere unsecured creditors.

If the Supreme Court is given the opportunity, it should grant
certiorari on Guzman v. Western State Bank and shed fresh light
upon due process standards for statutory prejudgment remedies.
Surely the Supreme Court has no desire to become the final arbiter,

62. Mitchell v. W.T. Grant Co., 416 U.S. 600, 607 (1974).
63. Guzman v. W. State Bank, 516 F.2d 125, 130 n.6 (8th Cir. 1975).
64. Mitchell v. W.T. Grant Co., 416 U.S. 600, 608 (1974).
65. Id. at 616-17.
66. Guzman v. W. State Bank, 516 F.2d 125, 130-31 (8th Cir. 1975).
67. But see North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 609-14, 614-20

(1975) (Powell, J., concurring; Blackmun, Rehnquist, J.J., dissenting) (questioning necessity
of judicial supervision).
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on a case-by-case basis, of whether a deprivation caused by a pre-
judgment seizure of property violates due process standards.

Samuel Lane Boyd


