
Constitutional Law-Equal Protection-Utah Statute Setting
Different Ages of Majority for Males and Females Is Unconstitu-
tional. Stanton v. Stanton, 421 U.S. 7 (1975).

Thelma and James Stanton were divorced in 1960.' Pursuant
to the divorce decree, Mr. Stanton was ordered to pay child support
in the amount of $100 per month for the children born of the mar-
riage, Sherri and Rick.' In 1971, when Sherri attained age 18, Mr.
Stanton discontinued payments for her support. In 1973, Mrs. Stan-
ton moved in the divorce court for entry of judgment against Mr.
Stanton in her favor to grant support for the children after they
became 18. In considering Mrs. Stanton's motion, the divorce court
noted that Rick would not attain majority under Utah law until he
became 21 and that Sherri had attained majority under Utah law
when she became 18. 3 The divorce court then held that Mr. Stanton
was not obligated to pay child support for Sherri after the date on
which she had attained her majority. Mrs. Stanton appealed the
divorce court's decision to the Utah Supreme Court. She there con-
tended that the Utah minority statute contained a constitutionally
invalid classification based on sex, and that the statute had to be
struck down because the state had not shown a compelling interest
for the classification contained therein.' The Utah Supreme Court
unanimously affirmed the lower court's judgment on this issue.5 On
Mrs. Stanton's further appeal, the United States Supreme Court
reversed the Utah court's judgment and held that the statute sus-
tained by that court violated the equal protection clause of the
fourteenth amendment.'

Stanton v. Stanton7 confronted the Supreme Court with one
primary issue: whether a state statute8 that specifies a greater age

1. Stanton v. Stanton, 421 U.S. 7 (1975).
2. Id. at 8-9.
3. UTAH CODE ANN. § 15-2-1 (1953). "Period of minority. - The period of minority

extends in males to the age of twenty-one years and in females to that of eighteen years; but
all minors obtain their majority by marriage."

4. Stanton v. Stanton, 30 Utah 2d 315, 517 P.2d 1010 (1974).
5. Id.
6. Stanton v. Stanton, 421 U.S. 7 (1975). The Court also ruled on initial issues of

standing and mootness. The fact that Sherri had attained age 21 did not cause the case to
become moot because the debt which arose while Sherri was between ages 18 and 21 was still
unpaid and presented a continuing controversy. The Court determined that Mrs. Stanton had
standing to raise the questions presented for decision because support payments were defined
under Utah law as payments to a spouse for support of the children. Id. at 11-12.

7. 421 U.S. 7 (1975).
8. UTAH CODE ANN. § 15-2-1 (1953).
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of majority for males than it does for females denies equal protection
under the laws in the context of a parent's obligation to continue
child support payments until majority. To determine this issue, the
Court found it unnecessary to decide whether sex is a constitution-
ally suspect criteria. Rather, the Court found that the Utah statute
being challenged contained several of the same constitutional defi-
ciencies invalidated in Reed v. Reed,9 and that, therefore, Reed was
controlling. The Court then stated that its test of constitutionality
was "whether the difference in sex . . . warrants the distinction
• . . drawn by the Utah statute."'0

Before it concluded that this distinction was unwarranted and
that the statute was thus unconstitutional, the Court rejected the
arguments relied on by the Utah Supreme Court to support the
statute. It first considered and rejected the "old notions" offered by
the Utah court to establish a rational basis for the statutory classifi-
cation. Those "notions" were that generally the male is given pri-
mary responsibility for providing a home and income, and that "it
is salutary for him to have education and training before he assumes
that responsibility;"" that females tend to mature earlier than
males; and that "females tend to marry earlier than males. '"'2 The
Court did not challenge the veracity of these conceptions, but nei-
ther did it perceive them as providing a rational basis for the dis-
tinction drawn by the statute. Rather, the Court viewed these "no-
tions" as "criteria wholly unrelated to the objective of that stat-
ute,""3 and noted that a child is still a child regardless of his or her
sex.

In dismissing the "notion" that men need a longer period of
support than women to attain education and training, the Court
noted the significant and increasing presence of women in all fields
of endeavor that require advanced education. The Court determined
that to continue the distinction between sexes for the purposes of
determining the amount of support allowed for education and train-
ing would work to impede any change. If female children are not
provided continued child support, they cannot pursue education

9. 404 U.S. 71 (1971). See text accompanying notes 19-24 infra for a discussion of the
Reed case.

10. Stanton v. Stanton, 421 U.S. 7, 14 (1975).
11. Id.
12. Id. The Court noted here that whatever weight this factor may have was discounted

by the fact that minors of either sex gained emancipation by marriage. See note 3 supra.
13. Id.
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and thereby avert "the role-typing society has long imposed."" As
for the tendency of women to mature earlier than men, the Court
could not find any significant relationship between it and the con-
tinuation or termination of support payments. The fact that other
Utah statutes held the age of majority to be the same for males and
females for certain purposes'5 made it even less clear to the Court
why the distinction between the sexes should exist in the context of
child support. Not only was there no apparent reason for the distinc-
tion drawn by the challenged statute in the context of child support,
but its discriminatory effect also affected other rights and duties
concerning minors." Thus, the Court concluded that regardless of
the test, "compelling state interest, or rational basis, or something
in between,"'" a distinction between male and female in the context
of child support simply could not be drawn."

To reach its decision in Stanton, the Supreme Court relied
primarily on Reed v. Reed'" which is generally considered to be the
first of what may be called the "modern" 0 cases dealing with
gender-based classifications challenged under the equal protection
clause of the fourteenth amendment." In Reed, the Court was con-
fronted with a challenge to an Idaho statute brought by the mother
of a deceased minor child. Both the mother and father of the child
had sought appointment as administrator of the child's estate. The
probate court approved the father's application based on a statutory

14. Id. at 15.
15. Id. at 15-16, citing UTAH CODE ANN. §§ 16-10-48 (act as incorporator), 41-2-10

(eligibility for motor vehicle license), 53-30-5 (admission to adult education programs), 78-
46-8 (competence as juror), 78-51-10 (practice of law) (1953).

16. Id. at 17, citing UTAH CODE ANN. §§ 15-2-2 (minor may disaffirm his contracts), 75-
4-4 (minor not competent as administrator), 78-11-6 (right of action for wrongful death or
injury to minor), 78-12-36 (statute of limitations tolled for minors) (1953).

17. Id.
18. The Court declined to decide the issue of what the age of majority should be.

Rather, the Court held that Utah should decide whether 18 or 21 would be the age of majority
for both sexes on remand. Id. at 17-18. Mr. Justice Rehnquist dissented, but did not reach
the merits. He would have dismissed the appeal as being an unnecessary constitutional
adjudication. Id. at 18-20.

19. 404 U.S. 71 (1971).
20. See Comment, Sex Discrimination in the 1970's: The Supreme Court Decisions, 6

TEX. TECH L. REV. 149 (1974).
21. Although the fifth amendment contains no equal protection clause, the Supreme

Court has always approached denial of equal protection claims in the same way whether they
arise under the fifth or fourteenth amendments. Technically, unconstitutional discrimination
under the fifth amendment is treated as a violation of due process. Weinberger v. Wiesenfeld,
420 U.S. 636, 638 n.2 (1975).

1975]
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preference for males when otherwise equal applications were made.
The mother appealed to the Idaho Supreme Court and contended
that the challenged statute violated equal protection of the laws.
The Idaho Supreme Court sustained the validity of the statute and
found it related to a proper legislative objective of reducing the
workload of probate courts by removing one type of controversy. The
Idaho Supreme Court further found that the preference for males
could have been based on a reasonable legislative determination
that males are qenerally more knowledgeable in business and finan-
cial affairs. The United States Supreme Court rejected the reason-
ing of the Idaho court in a unanimous decision.22 The Court defined
the issue in Reed as "whether a difference in the sex of competing
applicants for letters of administration bears a rational relationship
to a state objective. ' 23 In deciding that it did not, the Court said
that giving "mandatory preference to the members of either sex over
members of the other"24 was clearly to treat dissimilarly men and
women otherwise similarly situated. Thus, the Idaho statute was
found violative of the equal protection clause of the fourteenth
amendment.

Since its decision in Reed, the Supreme Court has handed down
sex discrimination decisions in six disparate areas. Three decisions
have held gender-based classifications to be constitutionally in-
valid,25 whereas the other three have sustained such classifications.2 1

In addition to the primary issue of sex discrimination as a violation
of equal protection, the cases subsequent to Reed have produced a
controversy within the Court over how to determine whether a con-
stitutional violation has occurred. The controversy centers on the
question of whether sex-based classifications are constitutionally
suspect,27 and the correlative question of whether such classifica-
tions should be subjected to strict, or only minimal, judicial scru-
tiny.28

22. Reed v. Reed, 404 U.S. 71 (1971).
23. Id. at 76.
24. Id. The reader may wish to make a mental note of this unequivocal statement by a

unanimous court and attempt to trace it's application through the cases that follow.
25. Weinberger v. Wiesenfeld, 420 U.S. 636 (1975); Taylor v. Louisiana, 419 U.S. 522

(1975); Frontiero v. Richardson, 411 U.S. 677 (1973).
26. Schlesinger v. Ballard, 419 U.S. 498 (1975); Geduldig v. Aiello, 417 U.S. 484 (1974);

Kahn v. Shevin, 416 U.S. 351 (1974).
27. Comment, Are Sex-Based Classifications Constitutionally Suspect?, 66 Nw. U. L.

REV. 481 (1971).
28. 48 TuiL. L. REV. 710 (1974).

[Vol. 7:161



CONSTITUTIONAL LAW

This controversy became clear 2 years after Reed when the
Court invalidated a sex-based classification in Frontiero v.
Richardson."9 Frontiero was a suit brought by a servicewoman who
contended that she had been denied equal protection of the laws in
the context of qualifying for dependents' benefits. The uncontested
facts showed that the dependents of male service members auto-
matically qualified for increased quarters allowances and medical
and dental care, but that a female service member had to demon-
strate that her husband was in fact dependent on her for more than
one-half of his support before she could receive the same benefits.

With the facts in Frontiero and with Reed as a recent prece-
dent, the Supreme Court seemingly had a clear path to another
unanimous decision in Frontiero. Eight members of the Court did
agree that the challenged practice was invidious discrimination vio-
lative of the due process clause of the fifth amendment, 3 but the
Court was split on the issue of how to arrive at that decision. The
plurality's 3' judicial solution to sex discrimination was to find "clas-
sifications based upon sex . . . inherently suspect and . . . there-
fore [subject] to close judicial scrutiny. ' 32 Because a classification
based on inherently suspect criteria can only be supported by a
compelling state interest, the plurality found the government argu-
ment of administrative convenience and fiscal savings to be clearly
insufficient.3 3 The concurring justices would have deferred the issue
of whether sex was a suspect criterion because they believed the
statutes challenged could not withstand the test of rational basis
announced in Reed. 4 When it invalidated the challenged statute,
the plurality in Frontiero5 stated in a footnote36 a portent of things
to come: "It should be noted that these statutes are not in any sense
designed to rectify the effects of past discrimination against
women.

'37

A year later, the importance of the footnote became clear in
Kahn v. Shevin,'3 a suit brought by a widower who contended that

29. 411 U.S. 677 (1973).
30. See note 21 supra.
31. The plurality consisted of Justices Brennan, White, Marshall, and Douglas.
32. Frontiero v. Richardson, 411 U.S. 677, 682 (1973).
33. Frontiero v. Richardson, 411 U.S. 677 (1973).
34. Id.
35. Id.
36. Id. at 689 n.22.
37. Id.
38. 416 U.S. 351 (1974).
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a Florida statute allowing widows, but not widowers, an annual $500
property tax exemption violated the equal protection clause of the
fourteenth amendment. Mr. Justice Douglas, writing for six mem-
bers of the Court, affirmed the judgment of the Supreme Court of
Florida and held the challenged statute not to be in violation of the
Constitution.39 The majority thought the different treatment of the
widows and widowers rested on a classification having "a fair and
substantial relation to the object of the legislation."40 That object
was found to be an effort to soften "the financial impact of spousal
loss upon the sex for which that loss imposes a disproportionately
heavy burden." 4' Thus, the statute, because it was directed toward
rectifying past discrimination against women, was upheld.

The decisions in Reed, Frontiero, and Kahn are indicative of
the changing judicial attitude in the law concerning sex discrimina-
tion. This change is even better demonstrated by a comparison of
Hoyt v. Florida" with Taylor v. Louisiana." These latter two cases,
separated by 14 years, reach opposite results although faced with
the identical issue of whether women other than volunteers could be
excluded from jury duty on the ground that their distinctive role in
society as the center of the home necessitated their presence there.
The Hoyt decision in 1961 held that women could be so excluded,
but Taylor, decided in 1975, held that they could not.

With this relatively rapid evolution has come a certain degree
of confusion as to exactly what constitutes unconstitutional discrim-
ination based on sex. The confusion can be attributed to three prin-
cipal causes in addition to the aforementioned rapid change. One
cause, and the most basic, is the uncertainty inherent in constitu-
tional law in general." A second cause is that each case in which the
Court has sustained'a sex-based classification can be distinguished
on the ground that the sex classification could have been upheld on
some constitutional basis independent of equal protection analy-

39. Id.
40. Id. at 352; Reed v. Reed, 404 U.S. 71, 76 (1971).
41. Kahn v. Shevin, 416 U.S. 351, 355 (1974).
42. 368 U.S. 57 (1961).
43. 419 U.S. 522 (1975).
44. The uncertainty of constitutional law is nothing more than the result of the con-

stantly changing interpretation of the flexible wording which has enabled the constitution to
meet the varied needs of American society throughout the years. For a concise discussion of
the inevitable change of constitutional interpretation, see J. LIEBERMAN, UNDERSTANDING OUR
CONSTITUTION 3-15 (1967).
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sis.4 5 The third source of confusion is the Court's internal dispute
over which equal protection test is to be used when sex is alleged as
a basis for different treatment. The lack of clarity on this point is
clearly demonstrated by noting that Reed required a state to show
a rational basis for its classification,46 whereas Frontiero demanded
that the state show a compelling interest for a sex-based classifica-
tion.47 This confusion seems to be superficial, however, because as
was correctly predicted after Frontiero, gender-based classifications
appear to have been subjected to strict judicial scrutiny without
regard to the nomenclature of the test.48 Despite the uncertainty
surrounding the sex discrimination cases, at least one precept can
be gleaned from the cases as a whole. This precept is that distinc-
tions based on sex will not withstand constitutional attack when the
foundation for the distinction is predicated upon past social mores
and the traditional role of women in American society." An appar-
ent exception to the foregoing "rule" is the statutory distinction
which is intended to rectify past or present sex discrimination. 0

Stanton v. Stanton"' is a valuable case because it clarifies the
law that has developed in this area since Reed and provides a more
clearly denominated standard for sex-based classifications. In
applying the "law of sex discrimination" to Stanton, the Supreme
Court correctly held the different ages of majority dictated by the
Utah statute to be discriminatory under the equal protection clause

45. Schlesinger v. Ballard, 419 U.S. 498 (1975) (constitutional allocation of decision
making power concerning armed forces to Congress and President); Geduldig v. Aiello, 417
U.S. 484 (1974) (state's authority to shape its social welfare programs); Kahn v. Shevin, 416
U.S. 351 (1974) (state taxing power).

46. Reed v. Reed, 404 U.S. 71 (1971).
47. Frontiero v. Richardson, 411 U.S. 677 (1973).
48. Ginsburg, The Need for the Equal Rights Amendment, 59 A.B.A.J. 1013 (1973). Her

prediction was based on the conclusion that Justice Stewart would join the Frontiero plurality
because it could be assumed he "knows sex discrimination when he sees it." Accordingly at
least five justices could be relied upon to scrutinize sex classifications closely. Id. at 1016.
Her reference is to Justice Stewart's concurring opinion in Jacobellis v. Ohio, 378 U.S. 184
(1964), in which he said that he could not define pornography but that he knew it when he
saw it.

49. Frontiero v. Richardson, 411 U.S. 677 (1973); Reed v. Reed, 404 U.S. 71 (1971). See
also Weinberger v. Wiesenfeld, 420 U.S. 636 (1975) (benefit payments to widows with depen-
dent children, but not widowers); Taylor v. Louisiana, 419 U.S. 522 (1975) (exclusion of
women, except volunteers, from jury duty).

50. Kahn v. Shevin, 416 U.S. 351 (1974). See also Schlesinger v. Ballard, 419 U.S. 498
(1975) (naval procedures for mandatory discharge according different treatment for male and
female line officers).

51. 421 U.S. 7 (1975).
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of the fourteenth amendment. Previous holdings of the Court clearly
indicate that sex alone cannot be determinative when selecting
administrators52 and jury members,53 or providing benefits to mili-
tary dependents54 and surviving parents.55 Thus, it seems quite clear
that the sex of a dependent child should not be the determining
factor in that child's opportunity to pursue an education, learn a
trade, or otherwise prepare for life as an adult. To be certain, fami-
lies may privately continue the practice of providing education and
training for one child while providing the other with only the oppor-
tunity to marry a self-supportive person. This practice may be
deeply rooted in American society and may in fact completely mesh
with the desires of many persons.51 A state, however, should not be
allowed to mandate unequal opportunity based on sex when each
citizen in the nation is guaranteed equal protection of its laws.

The Court in Stanton also wisely disregarded the test nomen-
clature controversy by simply stating its test to be whether the
difference in sex warrants the distinction drawn.57 Although this
"difference-distinction" test may be nothing more than one or both
of the other tests in disguise, the phraseology focuses more sharply
on the issue of sex discrimination and avoids continued dueling over
what seems to be an exercise in semantics.5"

Another important facet of the Stanton case is the Supreme
Court's return to a nearly unaminous" stand against sex discrimi-
mationY' Not since Reed6 has the Court so clearly denounced sex
discrimination when squarely faced with the "old notions" or the
traditional role of women62 as a basis for different treatment of men

52. Reed v. Reed, 404 U.S. 71 (1971).
53. Taylor v. Louisiana, 419 U.S. 522 (1975).
54. Frontiero v. Richardson, 411 U.S. 677 (1973).
55. Weinberger v. Wiesenfeld, 420 U.S. 636 (1975).
56. Stanton v. Stanton, 421 U.S. 7 (1975). The "old notions" accepted by the Utah

Supreme Court as rational bases for sex discrimination are illustrative of this line of thinking.
57. Id.
58. Several writers have espoused the theory that the result will be the same regardless

of the nomenclature of the test used. See, e.g., Ginsburg, The Need for the Equal Rights
Amendment, 59 A.B.A.J. 1013 (1973).

59. See note 18 supra.
60. Taylor v. Louisiana, 419 U.S. 522 (1975), was also an eight to one decision, but the

majority in Taylor relied heavily on the sixth amendment right to jury trial in reaching its
conclusion.

61. Reed v. Reed, 404 U.S. 71 (1971).
62. An excellent example of the traditional role of women being accepted as a basis for

discrimination appears in Hoyt v. Florida, 368 U.S. 57 (1961).
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and women. Unanimity is important not only because it adds
weight to this decision, but also because it lends some needed stabil-
ity and predictability to the field of sex discrimination in general.

The ultimate impact of the Supreme Court's decision in
Stanton v. Stanton3 will not be apparent for some time because of
the inherent unpredictability of constitutional law. Its immediate
effect, however, is to give to those states whose statutes provide
different ages of majority for the sexes64 fair notice that different
treatment will not be sustained on the basis of "old notions" and
traditions. 5 The Stanton court should be commended for directly
facing these "old notions," accepting the truth of their existence,
and discounting their continued use as a constitutionally acceptable
basis for different treatment of the sexes.

Walter B. Huff man

63. 421 U.S. 7 (1975).
64. Arkansas also sets the age of majority for females at 18 and for males at 21. ARK.

STAT. ANN. § 57-103 (1947). Oklahoma sets the age of majority for females at 18 and for males

at 21 for the purposes of purchasing alcoholic beverages or working in an establishment that

sells alcoholic beverages. OKLA. STAT. ANN. tit. 37 § 245 (Supp. 1974).
65. See Note, Sex Discrimination in the Statute Governing the Sale of Beer to Minors,

27 OKLA. L. REV. 32 (1974), for a questioning look at Oklahoma's dual age of majority for the
purchase of alcoholic beverages.
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