
Constitutional Law-No Constitutional Basis Exists to Permit
a Parent to Assert for His Adult Child a Right to Die. In re
Quinlan, 348 A.2d 801 (N.J. Super. Ct. Ch. Div. 1975).

On the night of April 15, 1975, Karen Quinlan entered a state
of unconsciousness from which she has not emerged. Miss Quinlan
ceased breathing for at least two 15-minute periods, and the lack of
oxygen resulting from those cessations of respiration is the apparent
cause of her present "persistent vegetative state."' Although she is
not "dead" by accepted medical standards, her physician believes
that she will never again be able to function on a cognitive level.2

Because Miss Quinlan is unable to breathe spontaneously, she is
completely dependent on a respirator. A request by Miss Quinlan's
father to be appointed guardian and to be granted the authority to
compel suspension of the use of the respirator was denied by the
Superior Court of New Jersey, Chancery Division. In doing so, the
court held that a constitutional right to die could not be asserted
by the parent of an incompetent adult child.3

Petitioners in In re Quinlan4 presented the court with several
constitutional questions.' The court found none of them persuasive.
The constitutional arguments advanced were based on the rights of
privacy, self-determination, and free exercise of religion.' Mr. Quin-

1. In re Quinlan, 348 A.2d 801, 810-11 (N.J. Super. Ct. Ch. Div. 1975).
2. Id. at 811.
3. Id. at 822.
4. Id.
5. Id. The plaintiff also advanced a non-constitutional argument based on the concept

of equity and the extent of its jurisdiction. Mr. Quinlan argued that the doctrine of parens
patriae would allow the court to intervene in the best interests of Karen Quinlan. The court
did not reject the concept of parens patriae, but the court's opinion differed from Mr. Quin-
lan's as to what in fact constituted the best interests of Miss Quinlan. In addition, the court
concluded that, although rules of equity were applicable in this case, state statutory law could
not be disregarded. In this instance, New Jersey law on homicide was seen as controlling
unless there existed an overriding constitutional basis for Mr. Quinlan's proposed actions. Id.
at 815-21.

6. Id. A fourth constitutional argument was advanced by Mr. Quinlan. His claim was
that to refuse to allow Karen Quinlan to die with dignity constituted cruel and unusual
punishment. The court, after examining the major case in this area, Furman v. Georgia, 408
U.S. 238 (1972), found the argument unconvincing. Cruel and unusual punishment was seen
as an inapplicable argument in a civil action. Further, Furman was found to have concen-
trated on the process of selection of those who were to receive punishment, rather than on
the method of punishment itself, and the ending of arbitrary and discriminatory application
of punishment. When the Quinlan court considered that the only standard advanced in
Furman concerning the method to be used was community acceptance of that method, the
court thought it illogical that the community, speaking figuratively, would refuse to accept
life-sustaining measures as used in the present case. 348 A.2d at 823-24.
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lan asserted that through the right of privacy, a right of self-
determination exists which would allow Karen Quinlan and her
family to decide to terminate the use of life-sustaining measures.7

The court rejected this claim on the ground that the rights of pri-
vacy and self-determination are personal ones.8 The court declined
to permit a parent to assert those rights and denied Mr. Quinlan the
status of guardian of Karen Quinlan's person. Mr. Quinlan's argu-
ment based on the right of free exercise of religion was also rejected
by the court. Although it recognized that a personal right to free
exercise exists, the court found that that right could not be exercised
by someone other than the individual to whom it belongs.' The court
concluded that the best interests of Karen Quinlan required that it
select to continue her life.'" In doing so, it saw no violation of any
of Miss Quinlan's constitutional guarantees."

The right of an individual to choose to die, as part of a so-called
right of self-determination, is not expressly guaranteed by the
United States Constitution or by federal law. The same is true of
the right of an individual to act for one permanently unable to
render a decision in choosing between life and death. Nor is either
right recognized by the state. If either right exists, its presence must
be derived from existing law. The rights of privacy and of free exer-
cise of religion have been suggested as bases for supporting a right
of self-determination.

Neither the United States Constitution nor its amendments
mentions a right of privacy. That right has been recognized by the
Supreme Court, however, as a necessary, peripheral right to those
expressed in the Bill of Rights. The right of privacy was given recog-
nition and effect in the case of Griswold v. Connecticut,'" which
involved an attack by a married couple on Connecticut laws forbid-
ding the distribution of contraceptives and their use by any individ-
ual, including married persons. In holding that the Connecticut
statutes infringed an individual's right of privacy, the Court over-
came objections to the absence of its express guarantee by stating
that it was found in "penumbras and emanations" of the specific
guarantees in the first ten amendments.'3 The Court in that case

7. 348 A.2d at 821-22.
8. Id. at 822.
9. Id. at 822-23.
10. Id. at 822.
11. Id.
12. 381 U.S. 479 (1965).
13. Id. The Court explained the "penumbra" concept by stating: "[Clases suggest that
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classified the right of privacy as a fundamental one,'4 and as such
found that it was protected from infringement against all but the
most compelling state interests. Using that base, the Court con-
cluded that marriage was a relationship protected by a zone of pri-
vacy created by several fundamental constitutional guarantees.'

Those rights that are determined to be fundamental, however,
are not absolutely free from state regulation. A state may regulate
the exercise of the right of privacy if a compelling state interest
justifies its regulation. For example, the right of privacy was found
to be subject to state regulation in the case of Roe v. Wade," a
challenge to the Texas criminal abortion statutes by a pregnant
woman who sought the right to terminate her pregnancy. Her action
was based on a claim of personal privacy which she asserted was
violated by the statutes that imposed criminal liability on anyone
procuring an abortion. The Supreme Court recognized that the right
of privacy was sufficiently broad to encompass the woman's decision
to terminate her pregnancy. The Court refrained from categorizing
that right as absolute however, and noted that the right could be
limited by the state if a compelling state interest motivated the
limitation.'7 In finding that the state had a compelling interest in
the life of a fetus after the first trimester of pregnancy, the Court
stated that "[a]t some point the state interests as to protection of
health, medical standards, and pre-natal life, become dominant."'"

Although the right of self-determination most often arises in
connection with free exercise of religion claims, the concept can be
linked logically to the right of privacy. A very early Supreme Court
case, Union Pacific Railway v. Botsford,'9 is an illustration. In
Botsford the defendant in a personal injury case attempted to ob-
tain a court order forcing the plaintiff to submit to a physical exami-

specific guarantees in the Bill of Rights have penumbras, formed by emanations from those
guarantees that help give them life and substance [citation omitted]. Various guarantees
create zones of privacy." Id. at 484.

14. Id. at 485. The Court, quoting from its opinion in Mapp v. Ohio, 367 U.S. 643, 656
(1961), stated: "[The] right to privacy, [is] no less important than any other right carefully
and particularly reserved to the people."

15. Justice Goldberg, in a concurring opinion in Griswold, was more explicit. He stated:
"I agree fully with the Court, that, applying these tests, the right of privacy is a fundamental
personal right, emanating from the totality of the constitutional scheme under which we
live." 381 U.S. at 494.

16. 410 U.S. 113 (1973).
17. Id. at 153-55.
18. Id. at 155.
19. 141 U.S. 250 (1891).
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nation. While admitting that the plaintiff's case could suffer by her
refusal to submit to the examination,0 the Court did not hesitate
to uphold her refusal on the ground that her body was inviolate and
that to force her to submit to the examination would be tantamount
to an assault and battery.2 The Court's language was strong: "No
right is held more sacred, or is more carefully guarded, by the com-
mon law, than the right of every individual to the possession and
control of his own person, free from all restraint or interference of
others, unless by clear and unquestionable authority of law." 2 The
Botsford case thus suggests a right of self-determination that might
constitute a valid base upon which to found a right of an individual
to direct or choose the fate of his own body.

In the majority of cases in which it is applicable, however, the
right of self-determination has been related to the right of free exer-
cise of religion. This express first amendment freedom has been
examined in detail in several cases involving the Jehovah's Witness
religious order and its members' opposition to the use of blood trans-
fusions. United States v. George23 is a principle case in this area. In
George a blood transfusion was ordered by the court although it was
opposed by the patient on religious grounds. The patient had exe-
cuted a written release of liability covering both the hospital and the
doctors involved, but the district court was not convinced of its
validity. In this resulting threat of liability, the court found a state
interest strong enough to uphold a limitation on the patient's prac-
tice of his religious beliefs.24 Further, the court suggested that a
patient does not have the right in any case to demand "mistreat-
ment." 21 A New Jersey case involving a pregnant woman, Raleigh
Fitkin-Paul Morgan Memorial Hospital v. Anderson,2 resulted in a
holding similar to that in George. In Anderson the state's interest
in the life of the unborn child was found sufficient to overcome the
mother's rights of free exercise and self-determination. Accordingly,
the court ordered a blood transfusion for the woman in spite of her
opposition to it on religious grounds.27 In the case of In re President

20. Id. at 254-55.
21. Id. at 252.
22. Id. at 251.
23. 239 F. Supp. 752 (D. Conn. 1965).
24. Id. at 754.
25. Id. at 754.
26. 201 A.2d 537 (N.J. 1964).
27. Id. at 538.
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& Directors of Georgetown College, Inc.8 a woman was also denied
the right to refuse a blood transfusion. Although she was not preg-
nant and a valid release of liability had been executed, the court
concluded that the state's interest in the preservation of the pa-
tient's life was compelling. Because the patient was the mother of
a small child, the court concluded that her death would be detri-
mental to the rearing and education of that child.29

The common element in these cases dealing with the right of
free exercise of religion is the presence of a state interest so compel-
ling that it necessitates a limitation on an individual's right of self-
determination. When a compelling state interest is absent, however,
it has been recognized that an individual may choose his destiny.
He may, for example, refuse a blood transfusion. In re Osborne,3 0

also a Jehovah's Witness case, is illustrative of this principle. In
Osborne a valid release of liability was executed by the patient, and
the court could find no interest sufficiently compelling to restrain
the individual's rights of free exercise and self-determination. The
court therefore refused to order a transfusion even though the pa-
tient's life was jeopardized by his refusal.'

In addition to the existence of a compelling state interest, the
distinction between subjective beliefs and actual practices presents
a limitation on the right of free exercise of religion. Although no
state interest may be sufficient to support a limitation on religious
beliefs, state interests may exist that are sufficiently strong to limit
religious practices that may be contrary to the public welfare. The
Supreme Court, speaking in Reynolds v. United States,3" pointed to
that distinction when it said:

Can a man excuse his practices to the contrary [contrary to valid
law] because of his religious belief? To permit this would be to
make the professed doctrines of religious belief superior to the law
of the land, and in effect to permit every citizen to become a law
unto himself.33

The validity of limitations on religious practices, as opposed to be-
liefs, was expressly recognized in Prince v. Massachusetts.4 In

28. 331 F.2d 1000 (D.C. Cir. 1964).
29. Id. at 1008.
30. 294 A.2d 372 (D.C. Ct. App. 1972).
31. Id. at 375.
32. 98 U.S. 145 (1878).
33. Id. at 166-67.
34. 321 U.S. 158 (1944).
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Prince the custodian of a child attempted to spread her own reli-
gious convictions through the distribution of religious literature,
and in violation of Massachusetts child labor statutes, she used her
ward to aid in the distribution. She appealed her subsequent convic-
tion for that violation on the ground that the state child-labor stat-
ute conflicted with her free exercise of religion. The Supreme Court,
however, said that there existed a compelling state interest in the
welfare of children sufficient to support imposition of limitations on
the right of the custodian to practice her religion in this manner. 5

The interests of the state in children as a general class were consid-
ered by the Court to be significantly broader in scope than the
interest of the state in relation to the conduct of adults.

The constitutional rights to privacy and free exercise of religion
may indeed support a right to self-determination, a right to choose
to die. The right to free exercise of religion is a fundamental right,
and this right may be exercised even though death may result."
Because the right of privacy is also fundamental, that a person's
death might result from his assertion of that right should not be
objectionable. In the absence of compelling state interests, there-
fore, it seems that both the right of privacy and the right of free
exercise of religion should allow an individual the choice of action,
or inaction, even though that choice may result in the person's
death.

Arguments based on those same constitutional rights, however,
do not support the request of Karen Quinlan's parents in In re
Quinlan to be permitted to terminate measures used in sustaining
Miss Quinlan's life. In the first place, the tenets of the Roman
Catholic religion, to which both Miss Quinlan and her father ad-
here, do not require that one choose death when one is confronted
with a life-death decision. Rather, the religion allows the individual
to choose his fate, and does not compel a choice of either alterna-
tive.3" On that point, therefore, the Quinlan court's decision did not
interfere with Miss Quinlan's right to free exercise of religion. In the
second place, if the right of self-determination may be said to exist
through the right to privacy or the right to free exercise of religion,
major obstacles to its exercise were present in this case. The require-
ment that no compelling state interest exist in opposition to the

35. Id. at 166-69.
36. In re Osborne, 294 A.2d 372 (D.C. Ct. App. 1972)
37. 348 A.2d at 823.
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individual's freedom of self-determination played a pivotal role in
the present decision. In the few cases in which a patient has been
allowed to choose a course that could have resulted in death, there
has been a marked absence of any opposing state interests.3 8 In
contrast, in the Quinlan case two state interests were present, and
either of those interests would be sufficient to allow a curtailment
of constitutionally protected rights. The first state interest was the
duty of the doctors involved to fulfill their professional oath to do
all in their power to sustain life.39 The second interest lay in the
preservation of the lives of children, and similarly, of incompetent
wards of the court. 0 If, as Prince held, parental control of the activi-
ties of children can be regulated by the state in cases not involving
a life or death situation,4 then surely the state has a more compel-
ling interest in regulating the parent-child relationship when death
will most certainly be the result of the parental decision.

In addition to the presence of compelling state interests in
Quinlan, the fact that the right to die was asserted by someone other
than the potential victim was a major obstacle to rendering a deci-
sion in favor of Miss Quinlan's parents. In the few cases that have
allowed a person to choose to die, the element of personal choice, a
choice made following a confrontation with the potentiality of
death, has been present.42 To allow a guardian to make such a choice
violates literally the essence of the right of self-determination. The
court in the instant case saw little evidence of a self-determined
choice. 3 The few pieces of evidence illustrating Miss Quinlan's atti-
tude toward life and death arose well before any confrontation by
her with the choice of life or death. Even if Karen Quinlan is never
able to exercise a right to die, that right should not be automatically
transferred to another individual to act on her behalf. To grant such
a transfer would be so great an extension of existing precedent that
a lower court should be hesitant to make it. The language of the
Supreme Court in Prince, although referring to a parent-child rela-
tionship rather than the guardian-ward relationship sought by Mr.
Quinlan, is most instructive: "Parents may be free to become mar-

38. In re Osborne, 294 A.2d 372 (D.C. Ct. App. 1972); accord, In re Brooks, 32 Ill. 2d
361, 205 N.E.2d 435 (1965).

39. 348 A.2d at 822.
40. Id.
41. Prince v. Massachusetts, 321 U.S. 158 (1944).
42. See authorities cited note 38 supra.
43. 348 A.2d at 822.
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tyrs themselves. But it does not follow they are free, in identical
circumstances, to make martyrs of their children before they have
reached the age of full and legal discretion when they can make that
choice for themselves."" The cases that allow a guardian or parent
to act and exercise a right for an incompetent or a child have in-
volved "life" situations, decisions made to prolong life or to improve
its quality. 5 With state law opposing the proposed action of Mr.
Quinlan," and no sound constitutional foundation supporting it, a
decision that would allow a guardian to choose death for his ward
should not be expected.

Although Judge Muir's decision in In re Quinlan may seem an
easy escape from many difficult and multi-faceted questions, it was
consistent with existing law. It is more than an isolated judicial
opinion, however, for it has exposed to the public the multitudinous
problems encompassed in the asserted right-to-die situation. Re-
gardless of the result of the expected appeal of In re Quinlan to the
New Jersey Supreme Court, public opinion has been touched, and
the process of re-evaluating that opinion has perhaps begun.*

Robert Doty

44. 321 U.S. at 170.
45. See Wisconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Society of Sisters, 268 U.S.

510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923).
46. 348 A.2d at 820.

*[EDITOR*S NOTE: Immediately prior to publication, the New Jersey Supreme Court rendered
an opinion on the appeal of this decision. (No citation available.) In essence, the court allowed
Mr. Quinlan to become Miss Quinlan's guardian, but maintained the lower court's require-
ment that the decision to terminate life-sustaining measures be a medical decision.]
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