
Constitutional Law-The Texas Equal Rights Amendment-A
Rape Statute that Only Punishes Men Does Not Violate the
Texas ERA. Finley v. State, 527 S.W.2d 553 (Tex. Crim. App.
1975).

Isaiah Finley was convicted of attempted rape under article
21.02 of the Texas Penal Code.' He appealed his conviction to the
Texas Court of Criminal Appeals, contending that the Texas rape
statute violated article I, section 3a, of the Texas Constitution, the
Texas Equal Rights Amendment (Texas ERA).2 He argued that the
Texas ERA made unconstitutional any statute that restricted men
but not women and that the Texas rape statute restricted only men.'

The court in Finley v. State' found Finley's contention to be
without merit.' It first pointed out that a woman could be convicted
of rape under this statute if she were found to have assisted a man
in committing rape because no distinction is made between ac-
complices and principals in Texas.' From this fact the court drew
the conclusion that "the proscriptions of the statute thus apply
equally to men and women." 7 The court noted, however, that be-
cause the "sexual intercourse" prohibited by the rape statute was
defined in a way that made it impossible for a female to be the
actual perpetrator of the crime, the statute did to that extent re-
strict men and not women.8 The court decided that it therefore had
to determine if this sex-based classification was rationally related
to the furthering of a legitimate state interest and found that it was.'
Finding that the state had an interest in preventing unwanted preg-
nancies and serious bodily injuries,'" the court found that, because
most rapes are perpetrated by men, the sex-based classification
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made in the statute was rationally related to the purposes of the
statute." The court indicated that a "unique characteristics" test,
that is, one based on a characteristic unique to the class affected by
the statute, would also justify the sex-based classification" and
cited hymen and uterine injury, the danger of pregnancy, and "the
physiological difficulty of a woman forcing a man to have sexual
intercourse with her" as unique characteristics.' 3 Finally, the court
asserted that almost all of the other states that had dealt with the
question had upheld the constitutionality of their rape statutes
against equal protection attacks.'4 The court affirmed the conviction
and approved the trial court's holding that the Texas rape statute
is not unconstitutional under the Texas ERA.' 5

The Texas ERA was adopted on November 7, 1972.16 It states:
"Equality under the law shall not be denied or abridged because of
sex, race, color, creed, or national origin."" The Texas rape statute
provides: "A person commits an offense if he has sexual intercourse
with a female not his wife without the female's consent."' 8 Sexual
intercourse is defined, for the purpose of this statute as "any pene-
tration of the female sex organ by the male sex organ."' 9 This statu-
tory scheme creates a "one-way" rape statute, that is, it proscribes
certain activities of men only, and its purpose is to protect women
only, regardless of whether women may be convicted under the stat-
ute if they aid a man in the commission of rape.

No cases in any jurisdiction have applied a constitutional provi-
sion similar to the Texas ERA in determining the constitutionality
of a "one-way" rape statute. The question has, however, been dis-
cussed by at least two commentators. 0 In those and related discus-
sions, a pivotal question was the test that should be used to deter-
mine if a statute violates an ERA." The most frequent suggestion

11. Id.
12. Id.
13. Id.
14. Id.
15. Id. Finley also raised issues concerning jury bias and submission of the charge to

the jury. The court held against Finley on all points.
16. TEX. CONST. art. I, § 3a.
17. Id.
18. TEX. PENAL CODE ANN. art. 21.02(a) (1974).
19. Id. art. 21.01(3).
20. Brown, Emerson, Falk, & Freedman, The Equal Rights Amendment: A Constitu-

tional Basis for Equal Rights for Women, 80 YALE L.J. 871, 955-61 (1971); Comment, An
Overview of the Equal Rights Amendment in Texas, 11 HOUSTON L. REV. 136, 146-50 (1973).
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is that one of the tests used in applying the equal protection clause
of the fourteenth amendment to the Federal Constitution be used
in applying an ERA.22

At least two equal protection tests are currently in use by
courts.23 The first, referred to as a "permissive" equal protection
test, places the burden of showing that the enactment denies equal
protection of the laws on the opponent of the challenged statute."
To meet that burden, the opponent must show either that the pur-
pose of the statute is not to further a legitimate state interest or that
the classification made by the statute is not rationally or reasonably
related to its purpose.25 The second equal protection test, the
"strict" test, comes into play when a statute makes a classification
on the basis of a suspect criterion such as race.2" Under this test, the
proponent of the statute has the burden of proving the constitution-
ality of the statute. 7 To do so, he must show that the statute meets
a compelling state interest and that the classification made in the
statute is rationally related to that purpose. 8

Both the permissive and the strict equal protection tests can be
restricted by using a "unique characteristics" form. 9 This form re-
quires that a classification made in the statute be based on a unique
characteristic found throughout the class, and the presence of that
characteristic must require a difference in treatment with regard to

tional Basis for Equal Rights for Women, 80 YALE L.J. 871, 888-909 (1971); Comment, An
Overview of the Equal Rights Amendment in Texas, 11 HOUSTON L. REV. 136, 138-39 (1973);
cf. Kurland, The Equal Rights Amendment: Some Problems of Construction, Equal Rights
for Women: A Symposium on the Proposed Constitutional Amendment, 6 HARV. Civ. RIGHTS-
Civ. LIB. L. REV. 243, 249-51 (1971); Sampson, The Texas Equal Rights Amendment and the
Family Code: Litigation Ahead, 5 TEx. TECH L. REV. 631, 632-35 (1974); Comment, Is the
Texas Equal Rights Amendment the Answer?, 15 S. TEx. L.J. 111, 121-27 (1974).

22. See authorities cited note 21 supra.
23. See Stanton v. Stanton, 421 U.S. 7 (1975); Frontiero v. Richardson, 411 U.S. 677

(1973); Dunn v. Blumstein, 405 U.S. 330 (1972); Reed v. Reed, 404 U.S. 71 (1971); Dandridge
v. Williams, 397 U.S. 471 (1970); Shapiro v. Thompson, 394 U.S. 618 (1969); Sampson, The
Texas Equal Rights Amendment and the Family Code: Litigation Ahead, 5 TEx. TECH L. REV.
631, 634-35 (1974); Comment, An Overview of the Equal Rights Amendment in Texas, 11
HOUSTON L. REV. 136, 138-41 (1973).

24. Sampson, The Texas Equal Rights Amendment and the Family Code: Litigation
Ahead, 5 TEx. TECH L. REV. 631, 634-35 (1974).

25. Id.
26. Id.
27. Id.
28. Id.
29. See Comment, An Overview of the Equal Rights Amendment in Texas, 11 HOUSTON

L. REV. 136, 140-41 (1973).
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the class.3 This form is sometimes mistaken for a distinct test of its
own,3' but it is only a method for determining whether the classifica-
tion made by the statute is rationally related to the purpose of the
statute and whether that purpose is either legitimate or compelling,
as the case may be.

The writers who have dealt with the question of which of these
tests should be used in the application of an ERA have generally
concluded that the strict test should be applied. 2 Some have
argued, however, that the strict test, limited to the unique charac-
teristics form should be used. 33 There has even been argument that
an absolute test rather than an equal protection test should be used
in applying the ERA. Under this absolute test, a statute would be
declared unconstitutional if it is determined to have made a classifi-
cation on the basis of some classification enumerated by the ERA,
sex, for example, regardless of the purpose of the classification.34

No Texas case prior to Finley v. State has openly considered
what test should be applied in determining constitutionality under
the Texas ERA .3 The Texas cases that have dealt with the amend-
ment have done so without revealing what sort of test was being
applied.

3 1

In selecting the test it would use in applying the Texas ERA in
Finley, the Texas Court of Criminal Appeals failed to make two
distinctions that were crucial to the proper disposition of the issues
raised by Isaiah Finley. First, the court failed to distinguish a con-
stitutional attack under the ERA from one under fourteenth amend-
ment equal protection. Second, it failed to recognize that because

30. Comment, An Overview of the Equal Rights Amendment in Texas, 11 HOUSTON L.

REV. 136, 140-41 (1973).
31. See, e.g., id.
32. E.g., Sampson, The Texas Equal Rights Amendment and the Family Code: Litiga-

tion Ahead, 5 TEx. TECH L. REV. 631, 634-35 (1974); see Brown, Emerson, Falk, & Freedman,
The Equal Rights Amendment: A Constitutional Basis for Equal Rights for Women, 80 YALE
L.J. 871, 955-61 (1971); Comment, An Overview of the Equal Rights Amendment in Texas,
11 HOUSTON L. REV. 136, 146-50 (1973).

33. Comment, An Overview of the Equal Rights Amendment in Texas, 11 HOUSTON L.
REV. 136, 140-41 (1973).

34. Id. at 140.
35. See Texas Woman's University v. Chayklintaste, 521 S.W.2d 949 (Tex. Civ.

App.-Fort Worth 1975), rev'd 530 S.W.2d 927 (Tex. 1975); Friedman v. Friedman, 521
S.W.2d 111 (Tex. Civ. App.-Houston [14th Dist.] 1975, no writ); Turner v. Baytown, 516
S.W.2d 270 (Tex. Civ. App.-Houston [14th Dist.] 1974, no writ); Cooper v. Cooper, 513
S.W.2d 229 (Tex. Civ. App.-Houston [1st Dist.] 1974, no writ); Scanlon v. Crim, 500
S.W.2d 554 (Tex. Civ. App.-Dallas 1973, no writ).

36. See cases cited note 35 supra.
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Finley was a perpetrator and not a victim, he was arguing that the
Texas rape statute was unconstitutional because it failed to restrict
conduct by women, not because it failed to protect men.

The court's failure to distinguish between ERA and equal pro-
tection attacks is made apparent by its adoption of the permissive
equal protection test and its citing of the United States Supreme
Court's decision in Stanton v. Stanton37 as authority for doing so.3"
Stanton concerned a challenge on fourteenth amendment equal pro-
tection grounds of a Utah statute that defined the age of majority
to be 21 for males and 18 for females. 9

Further evidence of the Finley court's failure to distinguish
between an ERA attack and a fourteenth amendment equal protec-
tion attack is found in its reference to a Texas case decided before
the enactment of the Texas ERA.4° That case was an equal protec-
tion attack on a statute that made any assault by an adult male on
an adult female an aggravated assault, although a similar assault
by a female on a male was a simple assault, unless made aggravated
for some other reason. 4

1

The last, and perhaps the most revealing indication that the
Finley court overlooked the distinction between ERA and equal
protection attacks is the fact that the court cited ten decisions from
other states to support the proposition that other states that had
"confronted this question" had upheld their rape statutes "against
equal protection attacks."'" A reading of these opinions clearly indi-
cates that the Finley court was confused about the precise issue it
faced. 3 Not one case of the ten cited attempted to apply, or even
acknowledged the existence of, an ERA or any provision similar to
an ERA."

37. 421 U.S. 7 (1975).
38. Finley v. State, 527 S.W.2d 553, 555 (Tex. Crim. App. 1975).
39. Stanton v. Stanton, 421 U.S. 7 (1975).
40. See Finley v. State, 527 S.W.2d 553, 555-56 (Tex. Crim. App. 1975), See also Buch-

anan v. State, 480 S.W.2d 207 (Tex. Crim. App. 1972).
41. Buchanan v. State, 480 S.W.2d 207 (Tex. Crim. App. 1972). See generally Tex.

Laws, 1st Spec. Sess. 1950, ch. 11, § 1(9), at 51.
42. Finley v. State, 527 S.W.2d 553, 556 (Tex. Crim. App. 1975).
43. See State v. Kelly, 111 Ariz. 181, 526 P.2d 720 (1974); People v. Mackey, 46 Cal.

App. 3d 755, 120 Cal. Rpts. 157 (1975); People v. Gould, 532 P. 2d 953 (Colo. 1975); In re
W.E.P., 318 A.2d 286 (D.C. App. 1974); Wilson v. State, 288 So. 2d 480 (Fla. 1974); People
v. Medrano, 24 Ill. App. 3d 429, 321 N.E.2d 97 (1974); State v. Drake, 219 N.W.2d 492 (Iowa
1974); State v. Price, 215 Kan. 718, 529 P.2d 85 (1974); Brooks v. State, 24 Md. App. 334,
330 A.2d 670 (1975); State v. Ewald, 63 Wis. 2d 165, 216 N.W.2d 213 (1974).

44. See cases cited note 43 supra. Six of those cases did uphold "one-way" rape statutes
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Because the Finley court failed to deal adequately with the
question, it is appropriate to here consider what sort of test should
be used in applying the Texas ERA. The argument has been made
that the Texas ERA was enacted merely to extend equal protection
principles to classifications made on the basis of sex, but this view
will not withstand the test of logic.45 No need existed to extend
permissive equal protection to sex-based classifications because this
protection was already had." Further, the fact that the Texas ERA
relates not only to sex, but also to race, color, creed, and national
origin, tends to negate the contention that the purpose of its enact-
ment was to extend strict equal protection to sex-based classifica-
tion. This conclusion follows because at least two of the classifica-
tions protected by the Texas ERA were already entitled to strict
equal protection when the Texas ERA was passed." If the Texas
ERA were merely an extension of equal protection, it would be an
amendment without meaning. Thus, the Texas ERA must be con-
strued to be something more than equal protection. On the other
hand, it seems unlikely that the amendment was intended to be
absolute and that no balancing of any interests was intended in
construing it. For these reasons, it is proposed that a proper inter-
pretation of the Texas ERA would require, at a minimum, a test
similar to a strict equal protection test, but limited to the unique
characteristics form of that test.

If the Finley court had applied this proposed ERA test, its first
question would have been whether the statute promoted a compel-
ling state interest. The Finley court did find that the state had a
legitimate interest in protecting women from the danger of un-
wanted pregnancies and from hymen and uterine injuries.49 and it
could easily have found these state interests to be compelling. The

against equal protection attacks, Kelly, Gould, Price, Brooks, and Ewald using a permissive
test, and Medrano using a strict test. Three others, however, dealt with the constitutionality
of statutory rape statutes rather than forcible rape statutes like the one in Finley. Of these
three statutory rape cases, only Mackey dealt with an equal protection attack in which sex
discrimination was alleged. Of the other two statutory rape cases, In re W.E.P. involved a
fifth amendment due process argument, and Drake was an equal protection attack based on
age discrimination. The Finley court also cited a sodomy case, Wilson, which was decided
on the basis of ex post facto and unconstitutional invasion of the legislative function.

45. Comment, An Overview of the Equal Rights Amendment in Texas, 11 HOUSTON L.
REv. 136, 138 (1973).

46. Reed v. Reed, 404 U.S. 71 (1971).
47. See Frontiero v. Richardson, 411 U.S. 677, 688 (1973).
48. Finley v. State, 527 S.W.2d 553, 556 (Tex. Crim. App. 1975).
49. Id. at 555.
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next question under the proposed ERA test would have been
whether there were any unique characteristics which made the sta-
tutory classification necessary in order for the statute to achieve its
purposes. In answering this question it becomes apparent that the
Finley court failed to recognize that the appellant attacked the rape
statute because it did not proscribe conduct by women, rather than
because it did not protect men. The classification challenged by the
appellant was the one made between male and female perpetrators,
not between male and female victims." Therefore, any unique char-
acteristics used to justify the statutory classification must be those
possessed by perpetrators, not by victims. Most of the characteris-
tics that the Finley court discussed which might be denominated
"unique" were characteristics possessed by victims. 5° The court did
refer to the relative sizes of men and women, and physical size is a
characteristic of perpetrators as well as victims, but the relative size
of the sexes will not qualify as a unique characteristic because it is
not possessed uniformly throughout the class." There are some
small men and some large women.

The only unique characteristic present throughout the class of
men is the presence of a male sex organ. If the Finley court had cited
this characteristic as being a unique one, the final question for its
determination would have been whether the presence of that char-
acteristic required different treatment of males in order to achieve
the purposes of the statute. Certainly the presence of a male sex
organ requires different treatment in order to prevent pregnancy.
The presence of a male sex organ among perpertrators, however does
not necessarily relate to the prevention of hymen and uterine in-
jury.2 A sexually motivated attack that involves penetration of the
female sex organ could well cause more injury if perpetrated by a
female than if perpetrated in the typical rape. If the Finley court
had relied only on the prevention of pregnancy as a compelling state
interest, the classification made in the statute could have been held
constitutional. If the court, however, had relied upon the state's
interest in preventing hymen and uterine injury as justification for

50. Id. at 556 (danger of pregnancy, hymen and uterine injury, "the physiological diffi-
culty of a woman forcing a man to have sexual intercourse with her" (emphasis added).

51. Id.; see Comment, An Overview of the Equal Rights Amendment in Texas, 11
HOUSTON L. REv. 136, 140 (1973).

52. Other problems and arguments can be raised. This note is not an attempt to exam-
ine and refute each one, but merely to demonstrate the fallacy in the Finley court's manner
of dealing with the Texas ERA.
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the statutory classification, it could not have said that any unique
characteristic of men required that they be treated differently as a
class, and under this test, the court would have concluded that the
statute was unconstitutional.

The Texas Equal Rights Amendment is a relatively new addi-
tion to our law. It is likely to have far-reaching effects. For this
reason especially, the need to construe and apply it clearly and
logically from the beginning should be apparent. The Texas Court
of Criminal Appeals has broken new ground in Finley, but it has
done so in a haphazard manner. Even if its intent was to limit the
effect of a law, it should eschew the kind of illogical and muddled
thinking reflected by its opinion. The case of Finley v. State"3 may
well be a positive hindrance to reasoned application of the Texas
ERA.

James W. Collins

53. 527 S.W.2d 553 (Tex. Crim. App. 1975). One can well understand the court's reluct-
ance to interpret the Texas ERA in a manner that would render unconstitutional a rape
statute designed to protect women from hymen and uterine injury that only proscribed
conduct by men. Such a rape statute comports with basic common sense. The court must

now be governed by the Texas ERA, however, and it can no longer follow the dictates of
common sense and unconstitutional statutory law.
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