
CRIMINAL LAW & PROCEDURE

States v. Windoms the majority of the three-judge panel applied
the concurrent sentence doctrine to hold that harmless error re-
sulted from multiple sentences. Dissenting, District Judge Rosenn,'
emphasized the harm inherent in multiple concurrent sentences. A
defendant's opportunity for earlier parole or probation may be seri-
ously impaired. Windom also indicates that even today Fifth Cir-
cuit jurists persist in failing to appreciate that they cannot realisti-
cally act as jurors for the purposes of determining harmless error.
This is true because judges lack the power of renunciation that is
often exercised by real jurors when confronted by possibly prejudi-
cial actions or evidence.

Survey

I. SEARCH AND SEIZURE

A. Affidavits and Search Warrants

Federal Rule of Criminal Procedure 41(c)' permits a magistrate
to issue a search warrant only upon the basis of an affidavit or
affidavits sworn to before him. The magistrate may require the
affiant and any witness to appear before him for examination under
oath provided such hearing is recorded and made part of the record.

In United States v. Acosta2 a magistrate was presented with an
affidavit which verified first-hand observation by an informer but
stated nothing about the informer's reliability or trustworthiness.'
The magistrate issued a warrant based on the affidavit and the
magistrate's unrecorded, personal recollection of the informer's reli-
ability. A Fifth Circuit panel reversed the defendant's conviction on
the grounds that the warrant was not properly issued.' The panel,
stating that the case was one of first impression,' held that rule 41(c)

8. 510 F.2d 989 (5th Cir. Apr. 1975), cert. denied, 44 U.S.L.W. 3204 (U.S. Oct. 7, 1975).
9. Judge Rosenn was sitting by designation from the Third Circuit.

1. FED. R. CaIM. P. 41(c).
2. 501 F.2d 1330 (5th Cir. Oct. 1974).
3. Id. at 1331. See Spinelli v. United States, 393 U.S. 410 (1969), which requires the

affidavit to disclose (1) particular facts which show the informant is reliable, and (2) facts
showing that the informant obtained his information in a reliable manner.

4. United States v. Acosta, 501 F.2d 1330 (5th Cir. Oct. 1974).
5. Id. at 1334.

1976]



TEXAS TECH LAW REVIEW

required the magistrate to record and make part of the affidavit any
evidence upon which he relied. The court reasoned that this require-
ment ensures that all necessary information is presented and that
the entire record is preserved for review.6 Subsequently, the Fifth
Circuit considered the affidavit and warrant en banc and upheld the
defendant's conviction by an equally divided court.7

B. Standing

It is well established that in order to contest the validity of a
search and seizure for its alleged violation of the fourth amendment,
a litigant must have standing. In 1973 the United States Supreme
Court held in Brown v. United States' that to have such standing a
party complaining of a search or seizure must show that he had a
"legitimate" interest in the premises searched or in the property
seized.'

The Fifth Circuit applied the Brown rule of standing in United
States v. Hunt I° where instruments of electronic surveillance were
seized from employees of a private investigating agency allegedly
employed by defendants. The Fifth Circuit ruled that although the
principal-agent relationship existing between defendants and their
investigators was sufficient to imply culpability for the investiga-
tors' violation of a wiretapping statute,1" that relationship was not
sufficient to confer standing on defendants for fourth amendment
purposes.'" Any possessory interest defendants had in the equip-
ment was also found insufficient to confer standing because they
could not show even a slight expectation of privacy with respect to
objects they had never seen and of whose existence they were un-
aware until after the search and seizure. 3 In aligning the Fifth Cir-
cuit with those circuits that have followed Brown, the Hunt court
stated that the decisive factor in determining the reasonableness of

6. Id.
7. United States v. Acosta, 509 F.2d 539 (5th Cir. Mar. 1975).
8. 411 U.S. 223 (1973).
9. Id. at 229. The court found that there was no standing where defendants: "(a) were

not on the premises at the time of the contested search and seizure; (b) alleged no proprietary
or possessory interest in the premises; and (c) were not charged with an offense that includes,
as an essential element of the offense charged, possession of the seized evidence . Id.

10. 505 F.2d 931 (5th Cir. Dec. 1974).
11. 18 U.S.C. § 2511 (1970).
12. United States v. Hunt, 505 F.2d 931, 942 (5th Cir. Dec. 1974).
13. Id. at 941.
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the search is "whether the complaining party's reasonable expecta-
tions of privacy have been unreasonably disturbed." ' ,

C. Warrantless Searches

The United States Supreme Court in Coolidge v. New
Hampshire5 stated that "the most basic constitutional rule in this
area is that 'searches conducted outside the judicial process, with-
out prior approval by judge or magistrate, are per se unreasonable
under the fourth amendment-subject only to a few specifically
established and well-delineated exceptions.' "16 Among the excep-
tions to this rule considered by the Fifth Circuit were searches justi-
fied by exigent circumstances, searches incident to arrest, and
searches of areas within a suspect's immediate reach.

1. Search Justified by Exigent Circumstances

In Chambers v. Maroney,17 an automobile search case, the
United States Supreme Court expressed the conditions that must
exist to justify a warrantless search based on exigent circumstances.
Those conditions are that probable cause arising from unforeseen
circumstances must have existed and that the opportunity to search
must have been fleeting.

The Fifth Circuit applied the exigent circumstances exception
to the general fourth amendment search warrant requirement in
United States v. Hand,' and in doing so, it extended the rationale
of Chambers to a non-automobile situation. In Hand a routine check
of a federal credit union by a government examiner revealed an
embezzlement scheme in which defendant was involved. At about
the same time that defendant gave the examiner probable cause
to think that she was involved in the embezzlement scheme, 9 de-
fendant informed the examiner that she was requesting that the
credit union office send her several of her own personal handbags
that she had left at the office. This statement by defendant led
the examiner to search the handbags.

14. Id. at 940.
15. 403 U.S. 443 (1971).
16. Id. at 454-55, quoting Katz v. United States, 389 U.S. 347, 357 (1967).
17. 399 U.S. 42 (1970), citing Carroll v. United States, 267 U.S. 132 (1925).
18. 516 F.2d 472 (5th Cir. July 1975).
19. Id. at 474-75. Probable cause was found to exist based on the facts that defendant

had admitted juggling the credit union's accounts and that numerous financial records of the
credit union were found in defendant's home in a condition indicating that someone had tried
to destroy them.
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Judge Gee stated that if the examiner's "investigative" position
subjected him to the fourth amendment requirements, it also au-
thorized him to seize the handbags. Upon consideration of the ease
with which the handbags could have been moved and of defendant's
announced intent to move them, Judge Gee determined that the
requirements of Chambers were met and that either immobilization
or immediate search was a reasonable course under the fourth
amendment.2

The Fifth Circuit also applied the Chambers rationale to vali-
date a warrantless search during an undercover operation that did
not originally contemplate a search. In United States v. Ramirez22

a federal agent in charge of an operation expected to take delivery
of a shipment of marijuana at a motel in Hillsboro, Texas. The
agent did not expect that a search of the transporting truck would
be necessary in Hillsboro. Thus, no warrant was obtained. Upon
arrival at the motel, the agent determined that it was not suited for
a nighttime operation. For this reason, the truck in which defendant
was transporting the marijuana shipment was stopped and searched
in route to Hillsboro at a cafe in Waco, Texas. The court ruled that
although there had been both sufficient time and probable cause to
obtain a warrant to search the truck in Hillsboro, this fact had no
bearing on whether exigent circumstances existed for the search
subsequently conducted in Waco.13 Therefore, the requirements of
Chambers were found to have been met, and the search was held to
have been constitutional.2 Ramirez indicates that, henceforth in
the Fifth Circuit, if officers anticipate that contraband will be
handed over to them and that a search will therefore not be neces-
sary, failure to obtain a search warrant will be held immaterial,
although an opportunity to do so in fact existed. Thus, subsequent
searches conducted under exigent circumstances will be valid re-
gardless of the prior failure to exercise the earlier opportunity to
obtain a warrant.

2. Search Incident to Arrest

The search incident to arrest exception to the fourth amend-
ment warrant requirement is based on the rationale that when a

20. Id. at 475.
21. Id. at 476.
22. 513 F.2d 72 (5th Cir. May 1975).
23. Id. at 75.
24. Id. at 76.
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person is taken into custody and lawfully detained it is reasonable
to search for weapons, instruments of escape, and evidence of
crime. 5 The Fifth Circuit applied this rationale in the recent case
of United States v. Maslanka.6 Twelve hours passed between the
time that defendant was jailed and the time at which there occurred
a warrantless removal of his clothing for an evidentiary examina-
tion.27 Federal agents spent the 12 hours transporting for safekeep-
ing 1800 pounds of marijuana seized from defendant. 8 Citing a line
of United States Supreme Court cases, 9 the Fifth Circuit held that
whether a search is in fact incident to the arrest must be tested in
light of the particular circumstances. 0 The court determined that
the first duty of the agents was to secure the marijuana and that
the later warrantless removal of defendant's clothing occurred at the
first practicable moment incident to the arrest.'

The Maslanka holding suggests that the Fifth Circuit will up-
hold a search as incident to arrest if it occurs during the continuing
process of lawfully taking a defendant into custody and securing the
evidence of his crime. Furthermore, it indicates that the search
must occur at the "first practicable moment" incident to the arrest.
This appears to be the test by which the Fifth Circuit will decide
whether a search is no more extensive than is allowable at the time
and place of the arrest."2

3. Search Within Suspect's Immediate Reach

The United States Supreme Court held in Terry v. Ohio33 that
an officer who reasonably believes that his own safety or that of
others is endangered may make a reasonable search for weapons of
a suspect who is believed to be armed. The Fifth Circuit, sitting en
banc, applied this minimally offensive security measure in United

25. United States v. Edwards, 415 U.S. 800 (1974); United States v. Robinson, 414 U.S.
218 (1973); Chimel v. California, 395 U.S. 752, 755 (1969).

26. 501 F.2d 208 (5th Cir. Sept. 1974).
27. The clothes were taken to a laboratory where they were examined for marijuana

particles. Id. at 212.
28. The arrest of the defendant and seizure of the marijuana were made at a creek

crossing in a remote section of a rural county. Id. at 210.
29. United States v. Edwards, 415 U.S. 800 (1974); Cooper v. California, 386 U.S. 58

(1967); United States v. Preston, 376 U.S. 364 (1964).
30. United States v. Maslanka, 501 F.2d 208, 214 (5th Cir. Sept. 1974).
31. Id.
32. This view is supported by United States v. Edwards, 415 U.S. 800 (1974).
33. 392 U.S. 1 (1968).
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States v. Castellana34 where federal agents entered defendant's store
with search warrants for both the store premises and defendant's
person. As one agent prepared to read the warrant, another asked
defendant if he had any weapons within reach. Four handguns were
found in a drawer to which defendant pointed. Judge Gee, writing
for the majority, found that the question asked and the subsequent
search constituted a mild measure that was justified by reasonable
prudence to ensure the safety of the operation. This was true even
though the agents did not actually feel threatened by the prospect
of defendant's easy access to the handguns." The holding in
Castellana apparently extends the Terry decision by eliminating the
necessity that an officer actually believe that a suspect is armed and
dangerous.

D. Border Searches

The United States Supreme Court ruled in Almeida-Sanchez v.
United States36 that a warrantless search by a roving border patrol
without probable cause or consent constituted an unreasonable
search and seizure7.3 Recognizing that the statutory authority for
warrantless searches at fixed checkpoints is contained in the same
statute that authorizes searches by roving patrols, 38 the Fifth Circuit
considered in light of Almeida-Sanchez the constitutionality of per-
manent checkpoint searches in the current case of United States v.
Hart.39 The Fifth Circuit held that Almeida-Sanchez did not control
the fixed checkpoint situation. Therefore, the court validated a war-
rantless search at a fixed checkpoint located 20 land miles and 14
air miles from the United States-Mexico border.

Judge Roney found substantial differences in the operation of
permanent checkpoints and the techniques used by roving patrols.
First, all vehicles must pass through a fixed checkpoint, whereas
only a few vehicles are examined by a roving patrol. Second, all
travelers know of a permanent checkpoint and thus may avoid it,
whereas a roving patrol may be located anywhere near the border

34. 500 F.2d 325 (5th Cir. Sept. 1974).
35. Id. at 326-27.
36. 413 U.S. 266 (1973).
37. Id. at 273. The court found that the search was not conducted at the border or its

functional equivalent and that the roving patrol had too much discretion in determining
which cars to search.

38. Immigration and Nationality Act, 8 U.S.C. § 1357(a) (1970).
39. 506 F.2d 887 (5th Cir. Jan. 1975).
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and thus be more difficult to avoid. 0 Judge Roney determined that
the "constitutionally frightening aspect of a roving patrol" is not
present in a case involving only fixed checkpoints."

In United States v. Ortiz4" the United States Supreme Court
recently extended its Almeida-Sanchez rationale to cases involving
fixed traffic checkpoints that were actually located several miles
from the border itself. 3 In Ortiz the Supreme Court discussed the
same operational differences between roving patrols and fixed
checkpoints that were discussed by the Fifth Circuit in Hart." The
Supreme Court stated:

These differences are relevant to the constitutional issue, since the
central concern of the Fourth Amendment is to protect liberty and
privacy from arbitrary and oppressive interference by government
officials . . . . While the differences between a roving patrol and
a checkpoint would be significant in determining the propriety of
the stop . . . they do not appear to make any difference in the
search itself.45

The Court in Ortiz found that the border agent's discretion to search
cars at fixed checkpoints located at some distance from the border
or its functional equivalent was too broad to satisfy the fourth
amendment.46

Almeida-Sanchez and Ortiz suggest that the propriety of future
border searches will turn on whether they are conducted at the
border or at its functional equivalent or whether they are conducted
at points removed therefrom. In Almeida-Sanchez the Supreme
Court provided two examples of a "functional equivalent" of a bor-
der. First, such an equivalent is found in an established station near
the border at the junction of two or more roads extending from the
border. Second, an international airport within the United States
constitutes the functional equivalent of a border.47 The Fifth Circuit
has previously suggested other possible functional border equiva-

40. Id.
41. Id. at 894-95.
42. 422 U.S. 891 (1975).
43. The checkpoint in Ortiz was 62 air miles and 66 land miles from the border on an

interstate highway.
44. See text accompanying note 40 supra.
45. United States v. Ortiz, 422 U.S. 891, 895 (1975).
46. Id.
47. Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973).
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lents, such as the only practical position 8 or the only feasible and
effective checkpoint." Because Fifth Circuit practitioners are heav-
ily involved with border searches, they should observe with great
interest whether the Fifth Circuit functional border equivalents will
withstand Supreme Court scrutiny in light of Almeida-Sanchez and
Ortiz.

II. CONFESSIONS

Prior to 1967 an oral confession of an accused was not admissi-
ble into evidence at trial in a Texas court unless it was "witnessed
by some person other than a peace officer."5 ° This limitation was
deleted from the Texas Code of Criminal Procedure when article
38.22 was amended in 1967.' In Wilson v. Estelle" an inmate of a
Texas prison sought habeas corpus relief on the ground that his oral
confession was improperly admitted into evidence at his trial be-
cause it had not been "witnessed by some person other than a peace
officer." The petitioner's confession had been made to a police offi-
cer before article 38.22 was amended. The trial in which the confes-
sion was admitted, however, occurred after the amendment to arti-
cle 38.22 became effective.5 3 The petitioner's argument that the
amended statute was unconstitutionally applied because it violated
the constitutional prohibition of ex post facto laws54 was rejected by
the Fifth Circuit in a per curiam opinion. Because the deletion of
the third party witness requirement was a change in a state rule of
procedure to which the provision against ex post facto laws does
not apply," the petitioner's argument was held to be without merit.

The only authority cited by the Fifth Circuit in support of its
holding in Wilson was an earlier Fifth Circuit case which dealt with
the application of a nonevidentiary procedural statute. 7 It is, how-
ever, well-established that the proscription of ex post facto laws

48. United States v. Byrd, 483 F.2d 1196 (5th Cir. 1973).
49. United States v. Daly, 493 F.2d 395 (5th Cir. 1974).
50. TEx. CODE CRIM. PRoc. ANN. art. 38.22(a)3 (1966), as amended, TEX. CODE CRIM.

PRoc. ANN. art. 38.22 (Supp. 1974).
51. TEX. CODE CRIM. PROC. ANN. art. 38.22 (Supp. 1974), amended by Acts 1967, 60th

Leg., p. 1740, ch. 659, § 23, effective August 28, 1967.
52. 504 F.2d 562 (5th Cir. Nov. 1974).
53. Id. at 563.
54. U.S. CONST. art. I, § 10.
55. Wilson v. Estelle, 504 F.2d 562, 563 (5th Cir. Nov. 1974).
56. Id.
57. Donald v. Jones, 445 F.2d 601 (5th Cir. 1971).
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applies to "[e]very law that alters the legal rules of evidence ..."
and requires " . . . less, or different, testimony, than the law re-
quired at the time of the commission of the offense, in order to
convict the offender." '58 Thus, the Wilson court failed to distinguish
between rules of procedure which concern the admission of evidence
and those which do not. Since rules of evidence are procedural
rules,5" it is suggested that a blanket assertion that the constitu-
tional provision against ex post facto laws "has no application to
procedural rules" is an erroneous statement of the law. Because the
amended statute in Wilson did change a rule of evidence and oper-
ated to the disadvantage of the defendant by making conviction
easier, its application appears to have been a violation of the consti-
tutional provision against ex post facto laws.

III. PRELIMINARY PROCEDURES: GRAND JURY AND INDICTMENT

In United States v. Briggs"° the Fifth Circuit faced an issue of
first impression at the appellate level,"' namely, whether individuals
can be named in an indictment as unindicted conspirators. The
defendants in Briggs were charged with violating various federal
statutes in connection with a plot to create riot and violence at the
1972 Republican National Convention.2 Three of ten persons
named in the indictment were not made defendants but instead
were named as unindicted conspirators . 3 These unindicted conspir-
ators moved to expunge reference to themselves in the indictment.
The trial court refused to do so and the named persons appealed to
the Fifth Circuit.64 While their appeal was pending, the indicted
conspirators were acquitted." Judge Godbold, speaking for the Fifth
Circuit, held that the grand jury had exceeded its power by includ-

58. Calder v. Bull, 3 U.S. 386, 390 (1798); see generally W. LAFAVE & A. Scowt, CRIMINAL

LAW § 12, at 89-90, 92-93 (1972).
59. W. LAFAVE & A. Scorr, CRIMINAL LAW § 12, at 90 (1972).
60. 514 F.2d 794 (5th Cir. June 1975).
61. The practice has been commented on several times at the trial court level but

apparently not at the appellate level. Id. at 797. The practice of issuing grand jury "reports"
criticizing private persons without indictment has been criticized recently. Hammond v.
Brown, 323 F. Supp. 326, 345-46 (N.D. Ohio), aff'd, 450 F.2d 480 (6th Cir. 1971) (Kent State
Prosecutions), and In re Report & Recommendations of June 5, 1972 Grand Jury, 370 F. Supp.
1219 (D.D.C. 1974) (Watergate), have both condemned the practice.

62. 514 F.2d at 796.
63. Id. at 797.
64. Id.
65. Id.
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ing these persons' names in the indictment and that in doing so it
had violated due process.6

Judge Godbold recognized that a grand jury need not provide
all procedural guarantees but emphasized that this does not mean
that it enjoys complete exemption from the commands of due pro-
cess. 7 An unindicted conspirator who is nevertheless named in an
indictment is deprived of certain incidents of due process that are
available to a conspirator named as a defendant. The unindicted
conspirator is not a party to the trial and has no right to intervene;
if he is called as a witness at the trial he may be excluded from the
courtroom when not testifying; and most important, an acquittal of
the named defendants neither vindicates the unindicted conspirator
nor bars his later being indicted and tried. Finally, an unindicted
conspirator's reputation is damaged and he suffers economic in-
jury."9 The court concluded that when the harm or loss resulting to
the individual is weighed against the governmental interest in nam-
ing unindicted conspirators the scales are tipped in favor of the
individual and a violation of due process results. In fact, the court
found no legitimate governmental interest at all in the practice. If
naming the parties as conspirators is necessary to prove an element
of the conspiracy they can be made defendants.7" Evidence of a
person's participation in a conspiracy can be presented at trial and
his acts ascribed to the coconspirators even if he is not named in the
indictment.7' The court pointed out that any justification the gov-
ernment could offer was attainable by other and less injurious
means 72

The Briggs decision should go far in eliminating what appears
to be a harmful and unnecessary practice which possesses great
potential for use as a tool for political oppression. 73

66. Id. at 806.
67. Id. at 804.
68. Id.
69. Id. These injuries are used to justify defendant's standing to appeal. In addressing

the standing issue the court rejected the government's contention that appellants are inno-
cent by association with the acquitted defendants. Id. at 797-99.

70. Id. at 805.
71. Id.
72. Id.
73. The court suggests that political oppression may have been the government's pur-

pose in this case. Id. at 806.
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IV. GUILTY PLEAS

Rule 11 of the Federal Rules of Criminal Procedure governs the
acceptance of guilty pleas by the federal district courts. It requires
a court, prior to accepting a defendant's guilty plea, to address the
defendant personally and to determine that the plea is made volun-
tarily with understanding of the nature of the charge and the conse-
quences of the plea.74 During the survey period, the Fifth Circuit was
confronted with a number of cases regarding the application and
interpretation of rule 11 in contexts which ranged from plea bargain-
ing to the mental competence required of an accused to plead guilty.

A. Plea Bargaining

1. Background

In 1974 the Fifth Circuit set forth procedural requirements for
a trial court to follow in accepting a guilty plea.75 Bryan v. United
States" established that the court must inform the defendant and
all counsel that they have "a duty to disclose the existence and
details of any agreement which relates to the plea tendered" and
that the court must place the defendant under oath and inquire as
to the existence of any such agreement." Bryan also addressed the
problem of when a federal prisoner should be afforded an eviden-
tiary hearing with respect to a collateral attack of his guilty plea
based on alleged promises or inducements. It noted that a court may
refuse such an evidentiary hearing when the files and records of the
case conclusively show that the prisoner is entitled to no relief.7" For
the purposes of making this determination, the transcript of the
hearing held on the plea was considered to be a highly relevant
subject of inquiry." Two recent notable cases decided by the Fifth
Circuit concerned the application of Bryan to the plea bargaining
process.

2. Reliance on the Plea Transcript

In Frank v. United States" the district court relied upon the

74. FED. R. CRIM. P. 11.

75. Bryan v. United States, 492 F.2d 775 (5th Cir. 1974).
76. 492 F.2d 775 (5th Cir. 1974), aff'g on rehearing 481 F.2d 272 (5th Cir. 1973).
77. Id. at 781.
78. Id. at 780; Bryan v. United States, 481 F.2d 272, 274 (5th Cir. 1973).
79. Id.; accord, Frank v. United States, 501 F.2d 173, 174 (5th Cir. Sept. 1974).
80. 501 F.2d 173 (5th Cir. Sept. 1974).
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transcript of the plea hearing alone in denying an evidentiary hear-
ing on defendant's collateral attack of his guilty plea based on alle-
gations of unkept promises.8 The plea transcript in this case indi-
cated that the district court had conducted a scrupulous plea hear-
ing which had complied with the requirements of rule 11 and at
which defendant had testified under oath that no plea bargain had
been made or promised. In approving the district court's action,
the Fifth Circuit cited Bryan as authority for allowing the plea
transcript alone to be a sufficient basis for denying an evidentiary
hearing. 3 The Fifth Circuit held that the record did not support
defendant's claim of an unkept plea bargain. 4 However, Frank ex-
pressly left open the question of whether the transcript of the plea
hearing alone is a sufficient basis for denying an evidentiary hearing
in cases where the transcript is "silent on plea bargaining or indica-
tive of specific motives to disclaim plea bargaining."85

3. The Scope of the Applicability of Bryan

The decision in Bryan raised several other questions which were
finally resolved during the survey period in United States v.
Maggio."6 The district court in Maggio had established a policy of
neither asking for nor accepting sentencing recommendations from
the prosecutor in relation to guilty pleas. 7 Because of this policy,
the district court concluded that Bryan was inapplicable8 and thus
accepted defendant's guilty plea after a hearing on the plea which
did not comply with Bryan." On appeal, however, the Fifth Circuit
rejected the conclusion that Bryan was inapplicable.

Although it reached no determination concerning the types of
plea bargains that must be permitted by a district court, the Fifth
Circuit did hold that a district court may not prohibit all types."
As a result, the court concluded that Bryan must always be com-
plied with before a district court may accept a guilty plea. The court

81. Id. at 174.
82. Id. at 174-75.
83. Id.
84. Id.
85. Id. at 175.
86. 514 F.2d 80 (5th Cir. June 1975), petition for cert. filed, 44 U.S.L.W. 3212 (U.S. Oct.

7, 1975) (No. 385).
87. Id. at 83.
88. Id. at 89-90, 91.
89. Id. at 84, 88.
90. Id. at 90-91.
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held, however, that the failure of a district court to comply strictly
with Bryan does not necessitate that a guilty plea be vacated and
the defendant be allowed to plead anew, unless the defendant is able
to show prejudice resulting from the failure."

B. The "Understanding of the Consequences" Requirement

The requirement of rule 11 that a court determine that a guilty
plea is made with an understanding of its consequences92 is also
imposed upon state courts as a part of the general requirement that
a guilty plea be made voluntarily and knowingly." Extensive case
law has developed with respect to how far a court must go to satisfy
the requirement that a defendant be informed of the consequences
of his plea. 4

Numerous cases have held that a court need not advise a defen-
dant of every collateral consequence of his guilty plea.15 No specific
standard has been developed, however, for deciding whether a con-
sequence of a guilty plea is collateral. Thus, the actual determina-
tion is on a case-by-case basis. Two such cases were recently decided
by the Fifth Circuit. In United States v. Saldanall the court held
that rule 11 does not require a court to inform a defendant that any
sentence imposed as a result of his guilty plea would be served
consecutive to, rather than concurrent with, a sentence which the
defendant was already serving. 7 In a subsequent case, Moore v.
Hinton,9" the court held that a state court need not inform a defen-
dant that, as a collateral consequence of his conviction on a plea of
guilty to driving while intoxicated, his driver's license will be sus-
pended. Judge Morgan found in Moore that such a consequence
was collateral because it was not a part of the punishment imposed
by the state court. Rather, it was a penalty imposed by the Alabama
Department of Public Safety.9 0 Saldana and Moore indicate that if

91. Id. at 91-92.
92. FED. R. CRIM. P. 11.
93. See Brady v. United States, 397 U.S. 742, 748 (1970); Boykin v. Alabama, 395 U.S.

238, 243 (1969).
94. See 1 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 173 (1969).
95. See, e.g., Cuthrell v. Director, 475 F.2d 1364 (4th Cir.), cert. denied, 414 U.S. 1005

(1973); Tindall v. United States, 469 F.2d 92 (5th Cir. 1972); United States v. Parrino, 212
F.2d 919 (2d Cir. 1954).

96. 505 F.2d 628 (5th Cir. Dec. 1974).
97. Id. at 629.
98. 513 F.2d 781 (5th Cir. June 1975).
99. Id. at 782-83.
100. Id. at 782.
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a consequence of a guilty plea is not intended to be a part of the
punishment imposed by the court, it is a "collateral" consequence
of which the court need not inform the defendant.

C. The "Address Personally and Determine" Requirement

The requirement of rule 11 that the court address a defendant
personally and determine that the plea is made voluntarily and
knowingly'0 1 requires no particular ritual. 02 In Burroughs v. United
States'03 the Fifth Circuit reluctantly held that the use of a stand-
ardized, written guilty plea form complied with the requirement
when supplemented in the record by an oral dialogue between the
defendant and the judge inquiring into the defendant's understand-
ing of the nature of the charge. 04 In the absence of intervening
precedent, the court felt bound by its prior ruling in United States
v. Sapp,05 which had approved the use of an identical form.' After
reviewing the purpose of rule 11, however, Judge Clark admonished
district judges not to use guilty plea forms but to accept guilty pleas
"in a manner that develops a record which tracks the commands of
Rule 11 and demonstrates . . . that its intended protections were
in fact accorded . ... 107 It is suggested that the judge should
accept the entire guilty plea through oral dialogue with the defen-
dant.

D. The Standard of Mental Competence to Plead Guilty

In a case of first impression, the Fifth Circuit held that the
standard of mental competence required for an accused to voluntar-
ily plead guilty is the same as the standard required for an accused
to stand trial. 0 8 The test is whether the accused has "sufficient
present ability to consult with his lawyer with a reasonable degree
of rational understanding-and whether he has a rational as well as
factual understanding of the proceedings against him."'' 9 In so hold-

101. FED. R. CRIM. P. 11.
102. Dorrough v. United States, 385 F.2d 887, 890 (5th Cir. 1967). See 1 C. WRIGHT,

FEDERAL PRACTICE AND PROCEDURE § 172, at 368 (1969).
103. 515 F.2d 824 (5th Cir. July 1975).
104. Id. at 827.
105. 439 F.2d 817 (5th Cir. 1971).
106. Burroughs v. United States, 515 F.2d 824, 827 (5th Cir. July 1975).
107. Id.at 827-28.
108. Malinauskas v. United States, 505 F.2d 649, 654 (5th Cir. Dec. 1974).
109. Id. at 653, quoting Dusky v. United States, 362 U.S. 402 (1960).

[Vol. 7:413



CRIMINAL LAW & PROCEDURE

ing, the court followed the view of the Tenth Circuit,"0 apparently
the only other circuit to have ruled on the issue."' The opinion in
Malinauskas v. United States"2 did not delve into the reasoning
behind equating the two standards. The Tenth Circuit, however,
has reasoned that the test of mental competence required for an
accused to stand trial adequately protects the requirement that the
accused enter his plea knowingly and voluntarily."3

V. GENERAL CONDUCT OF TRIAL

A. Conduct of the Court

In 1967 the Fifth Circuit stated summarily and without any
supporting authority that it is "inherently unfair to try a defendant
for crime while garbed in his jail uniform, especially when his civil-
ian clothing is at hand.""' The statement was apparently the first
such holding by any federal court of appeals. Four years later, in the
landmark case of Hernandez v. Beto,"5 the court held that the prac-
tice of trying a defendant in prison garb constitutes constitutional
error. Although such error may be waived by a defendant's failure
to object to the practice, waiver will not be presumed and, absent a
waiver, the trial of a defendant in prison garb is reversible error."
Three other circuits have ruled on the issue, each following the
decision in Hernandez."7 Two of those circuits have given the
Hernandez rule retroactive effect."5

In Williams v. Estelle"' Judge Ainsworth, writing for the court,
decided that Hernandez should be applied retroactively in the Fifth
Circuit.20 Although the United States Supreme Court has never

110. See, e.g., Wolf v. United States, 430 F.2d 443, 444 (10th Cir. 1970).
111. Id. at 654.
112. 505 F.2d 649 (5th Cir. Dec. 1974).
113. Wolf v. United States, 430 F.2d 443, 444-45 (10th Cir. 1970).
114. Brooks v. Texas, 381 F.2d 619, 624 (5th Cir. 1967).
115. 443 F.2d 634, 636-37 (5th Cir.), cert. denied, 404 U.S. 897 (1971).
116. Id.
117. See Gaito v. Brierley, 485 F.2d 86 (3d Cir. 1973); Anderson v. Watt, 475 F.2d 881

(10th Cir. 1973); Bentley v. Crist, 469 F.2d 854 (9th Cir. 1972).
118. See Gaito v. Brierley, 485 F.2d 86 (3d Cir. 1973); Bentley v. Crist, 469 F.2d 854

(9th Cir. 1972).
119. 500 F.2d 206 (5th Cir. Sept. 1974), cert. granted, 420 U.S. 907 (1975).
120. Williams v. Estelle, 500 F.2d 206, 209-10 (5th Cir. Sept. 1974). Two other cases

decided by the court this term cited Williams as controlling and followed the decision in
Williams. St. Jules v. Estelle, 505 F.2d 656 (5th Cir. Dec. 1974); Hollins v. Estelle, 503 F.2d
1373 (5th Cir. Nov. 1974).
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ruled on the issue, certiorari has been granted in Williams to deter-
mine whether the trial of a defendant in prison garb is constitution-
ally infirm.'2 '

B. Jury Instructions

1. Proof Beyond a Reasonable Doubt

It is well established that the burden is on the government in a
criminal prosecution to prove beyond a reasonable doubt that every
element necessary to constitute the crime is present and that the
accused is responsible for the commission of the crime.' Although
the court must instruct the jury that the defendant's guilt must be
established beyond a reasonable doubt, there is no particular defini-
tion of "proof beyond a reasonable doubt" that must be used.2 3 The
usual form of instruction, however, charges the jury that a reason-
able doubt is "a doubt that would cause prudent men to hesitate
before acting in matters of importance to themselves."'2 4

In United States v. Richardson'25 the district court instructed
the jury that proof beyond a reasonable doubt is established "if the
evidence is such that you would be willing to rely and act upon it
in the most important of your personal affairs."' The Fifth Circuit,
in an opinion written by Judge Goldberg, held that the instruction
was incorrect. 27 Since the defendant had failed to object to the
instruction at trial, however, he had to demonstrate that the error
constituted plain error in order to succeed on appeal. 12 Because the
remainder of the court's charge was correct, and because the United
States Supreme Court2 9 and several circuit courts of appeal 3 ° had
previously held that such an instruction did not constitute plain
error, the Fifth Circuit reluctantly affirmed the defendant's convic-

121. Estelle v. Williams, 420 U.S. 907 (1975).
122. See, e.g., Davis v. United States, 160 U.S. 469, 487 (1895).
123. 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 500 (1969).
124. Id. (emphasis added).
125. 504 F.2d 357 (5th Cir. Nov. 1974).
126. Id. at 361 (emphasis added).
127. Id.
128. Id.
129. See Holland v. United States, 348 U.S. 121, 140 (1954).
130. See, e.g., United States v. Emalfarb, 484 F.2d 787, 790-91 (6th Cir.), cert. denied,

414 U.S. 1064 (1973); United States v. Cole, 453 F.2d 902, 906-07 (8th Cir.), cert. denied, 406
U.S. 922 (1972); United States v. Nuccio, 373 F.2d 168, 174 (2d Cir.), cert. denied, 387 U.S.
906 (1967); Scurry v. United States, 347 F.2d 468 (D.C. Cir. 1965), cert. denied, 389 U.S. 883
(1967).
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tion in Richardson.'' Judge Goldberg's opinion, however, strongly
discouraged the use of the "would be willing" form of instruction on
reasonable doubt. He expressed a desire that district courts hence-
forth use the "would not hesitate" language"' because it is less
confusing and more accurately defines the standard of proof beyond
a reasonable doubt. 133

2. Conspiracy

In United States v. Brasseaux,'34 a prosecution for conspiracy
to obstruct justice, the district court instructed the jury that
"[o]nce the existence of the agreement or common scheme or con-
spiracy is shown, . . . 'slight evidence' is all that is required to
connect a particular defendant with the conspiracy.' 3

1
5 On appeal,

the Fifth Circuit held that the district court had erred in submitting
this instruction.' 6 Nevertheless, defendant's conviction was af-
firmed because he had not objected at trial to the instruction and
the use of the "slight evidence" language did not constitute plain
error when the jury charge was considered as a whole. 13 Brasseaux
is apparently the first conspiracy case in any circuit to use a "slight
evidence" instruction.'38 Later in the survey period, the court was
presented with the same issue and again held that the "slight evi-
dence" instruction was erroneous. 39 The defendant this time, how-
ever, had objected at trial to the improper instruction. 40 Thus, the
court was not bound by the stricter "plain error" standard but was
able instead to apply the "harmless error" test. Under that test the
district court's charge was held to constitute reversible error.,"

131. United States v. Richardson, 504 F.2d 357, 361 (5th Cir. Nov. 1954).
132. Id.
133. The leading case for the view that couching the definition of "proof beyond a

reasonable doubt" in terms of hesitation is preferable to using the "would be willing"
language is Holland v. United States, 348 U.S. 121, 140 (1954). For a statement of the
reasoning for this view, see United States v. Dunmore, 446 F.2d 1214, 1221-22 (8th Cir. 1971),
cert. denied, 404 U.S. 1041 (1972).

134. 509 F.2d 157 (5th Cir. Mar. 1975).
135. Id. at 161.
136. Id.
137. Id. at 161-62.
138. The opinion in Brasseaux, written by Judge Thornberry, cited only one authority

for its holding. See E. DEVITT & C. BLACKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS §

29.05, at 280 (Supp. 1974).
139. United States v. Marionneaux, 514 F.2d 1244, 1249 (5th Cir. June 1975).
140. Id.
141. Id.
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3. The Allen Charge

Although a court may require a jury that has been unable to
reach a decision to continue deliberating, it may not say anything
that will have a coercive effect upon the members of the jury. 4 '
Many cases have presented the courts with the problem of deter-
mining whether supplemental jury instructions are impermissibly
coercive. Most of these cases concern what is known as the Allen
charge." 3 In Allen v. United States"' the United States Supreme
Court approved a supplemental instruction, given to a jury after it
had deliberated without decision for some time, that informed the
jurors that they had a duty to listen to each other's opinions with
deference and to reexamine their positions with candor." 5 The Su-
preme Court in Allen held that the instruction was not coercive and,
thus, did not constitute error. Much criticism has been directed
toward use of the Allen charge, and Allen charges which deviate
substantially from the original form are frequently held to be coer-
cive. "6 Despite the criticism directed toward it, however, the Allen
charge is still a permissible instruction. Two notable cases decided
this term in the Fifth Circuit dealt with variations of the Allen
charge. Both cases indicate that, at least in the Fifth Circuit, judi-
cial disfavor of that instruction continues.

United States v. Amaya"7 clarified the line of demarcation be-
tween an Allen charge which is at the outer limit of permissible jury
instruction and an Allen charge which crosses into the realm of
coercion. The Fifth Circuit held that a court may not place the jury
under any conscious, explicit time demands or indicate to the jury
that the court is prepared to allow indefinite or excessively pro-
longed deliberation."8 After the jury had deliberated for 6 hours in

142. 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 502, at 352 (1969).
143. Id. For a thorough discussion of the current status of the Allen charge, see Com-

ment, Instructing Deadlocked Juries: The Present Status of the Allen Charge, 3 TEx. TECH
L. REV. 313 (1972).

144. 164 U.S. 492 (1896).
145. Id. at 501.
146. 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 502, at 354-57 (1969).
Chief Judge Brown, of the Fifth Circuit Court of Appeals, is a leading spokesman for the

view that even the pure Allen charge, in its original form, is impermissibly coercive. See, e.g.,
Walker v. United States, 342 F.2d 22, 27-29 (5th Cir.) (dissenting opinion), cert. denied, 382
U.S. 859 (1965); Huffman v. United States, 297 F.2d 754, 759 (5th Cir.) (dissenting opinion),
cert. denied, 370 U.S. 955 (1962).

147. 509 F.2d 8 (5th Cir. Feb. 1975).
148. Id. at 12.
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Amaya, the district court delivered an Allen charge which was sub-
stantially similar to one previously approved'49 except that it added
the following comment: "We had one jury deliberate under circum-
stances such as you have expressed here to me for over nine days
and they finally reached a verdict. So I'm going to give you an
opportunity to reach a verdict . . . ."1 An hour and a half later,
the jury returned a verdict finding the defendant guilty of conspir-
acy to distribute marijuana.'"' Judge Goldberg, writing for the court,
held that the additional comment caused the instruction to have the
cumulative effect of coercing a verdict.'52

Despite its strong opposition in Amaya to any deviation by the
federal district court from the standard Allen charge, the court read-
ily approved the use of an Allen charge by a Florida state court in
Bryan v. Wainwright.'53 After 5 /2 hours of deliberation, the jury was
given a proper Allen charge.' 54 Following deliberation for another 30
minutes, the trial court again delivered an Allen charge to the jury
and instructed it to "see if [it could] arrive at a verdict within the
next 20 minutes."'55 Seventeen minutes later, the jury found the
defendant, charged with murder, guilty of the lesser included of-
fense of manslaughter.' 56

The per curiam opinion of the Fifth Circuit in Bryan noted that
criticism and disapproval of the Allen charge were grounded upon
the general supervisory power of the reviewing courts rather than
upon federal constitutional principles.'57 The opinion observed that
it is therefore left to each state to determine for itself the usefulness
of the Allen charge.'58 The opinion further noted that the federal
courts are bound by a strict standard in determining whether to
grant habeas corpus relief to a state prisoner on the basis of impro-
per jury instructions.'5 In this case, the petitioner had failed to
clearly demonstrate that "the errors complained of were so gross or

149. United States v. Fonseca, 490 F.2d 464 (5th Cir. 1974).
150. 509 F.2d at 10.
151. Id.
152. Id. at 10, 12.
153. 511 F.2d 644 (5th Cir. Apr. 1975), cert. denied, 44 U.S.L.W. 3202 (U.S. Oct. 7,

1975).
154. Id. at 645.
155. Id.
156. Id.
157. Id. at 646.
158. Id.
159. Id.
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the trial was so fundamentally unfair" that "the jury was necessar-
ily coerced to the point of constitutional prejudice to the defen-
dant."'' 0 In light of this holding, the court found it "unnecessary to
revisit the results reached in United States v. Amaya . . .in the
exercise of our supervisory power over proceedings in federal
courts."' 6 When considered together, Amaya and Bryan indicate
that the Fifth Circuit takes a much less restrictive attitude toward
the use of Allen charges by state courts than it does toward their
use by federal courts.

C. Effective Assistance of Counsel

In several current decisions the Fifth Circuit attempted to clar-
ify the standard by which the sixth amendment right to competent
and effective assistance of counsel is to be measured. In Fitzgerald
v. Estelle'2 the court, sitting en banc, considered a habeas corpus
demand by a defendant who had retained counsel himself and had
not complained of his representation for 17 years. In denying relief,
Judge Clark summarized the standards to be applied in retained
counsel cases:

[W]henever the actions of retained counsel operate to deprive the
trial of fundamental fairness then the Fourteenth Amendment due
process ha[s] been violated notwithstanding any kind of specific
involvement by a particular state official. If a retained counsel's
actions do not sap the proceedings' fundamental fairness, but are
challenged as less than reasonably effective in violation of the
Sixth Amendment, state involvement through actual or construc-
tive awareness of the error by the judge, prosecutor, or other re-
sponsible official who could have corrected it, must be shown.' 3

The Fitzgerald court relied on the literal language it had used in
1960 in MacKenna v. Ellis'" and held that defendant's attorneys
"were reasonably likely to render [and did render him] reasonably
effective assistance.'"65

160. Id.
161. Id.
162. 505 F.2d 1334 (5th Cir. Dec. 1974).
163. Id. at 1338.
164. 280 F.2d 592 (5th Cir. 1960), cert. denied, 368 U.S. 877 (1961). The court in

MacKenna interpreted the right to counsel to mean "the right to effective counsel .. .not
errorless counsel . . . .but counsel reasonably likely to render and rendering reasonably
effective assistance. We consider undivided loyalty of appointed clients as clients as essential
to due process." Id. at 599.

165. Fitzgerald v. Estelle, 505 F.2d 1334, 1338 (5th Cir. Dec. 1974).
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The Fifth Circuit incorporated the Fitzgerald rationale requir-
ing that state action be shown in several other retained counsel
cases decided subsequent to Fitzgerald. Retained counsel's failure
to appear for sentencing and to advise defendant of his right to
appeal were found not to have deprived the trial of fundamental
fairness or to have rendered counsel's representation less than rea-
sonably effective in Postel v. Beto.'"1 Postel and Fitzgerald were
both cited in Malone v. Alabama.'67 There the findings of fact
showed that retained counsel had failed to inform defendant of his
right to have court-appointed counsel represent him on appeal and
that the attorney's decision not to proceed with the appeal was
against defendant's wishes. The Fifth Circuit found that neither the
trial court nor any responsible state official knew or should have
known of these facts and that the proceeding was not fundamentally
unfair.' In another retained counsel decision, Kallie v. Estelle,'
Judge Thornberry cited Fitzgerald and Malone and held that nei-
ther the failure of retained counsel to request a transcript nor his
failure to file a brief is constructive notice to the state that a defen-
dant is not receiving proper representation.

Aside from questions pertaining to the effectiveness of retained
counsel generally, the Fifth Circuit also considered whether sixth
amendment counsel claims should be measured in terms of current
standards when the alleged ineffective representation occurred far
in the past. In Burston v. Caldwell' a defendant convicted of rob-
bery claimed that he had received ineffective assistance of counsel
at two trials that occurred in 1935. The Fifth Circuit followed the
reasonably effective assistance of counsel standard, but applied that
standard in light of the substantive and procedural law in effect at
the time of the 1935 trials. The court stated that a trial strategy
employed 40 years ago cannot be faulted merely because such prac-
tices might not be acceptable today due to changes in the law. 1'

166. 508 F.2d 679 (5th Cir. Feb. 1975).
167. 514 F.2d 77 (5th Cir. June 1975).
168. Id. at 80. The court also held that Malone was not deprived of his right to appeal

because under Pate v. Holman, 341 F.2d 764 (5th Cir.), modified on other grounds, 343 F.2d
546 (5th Cir. 1965), it is presumed that counsel who is retained on the trial level will protect
his client on appeal.

169. 515 F.2d 588 (5th Cir. July 1975).
170. 506 F.2d 24 (5th Cir. Jan. 1975).
171. Id. at 27. Counsel could not be deemed ineffective for failing to move for directed

verdict of acquittal when at the time there was no statutory authority for granting such a
motion in a criminal case and there was possibly sufficient evidence to support a guilty
verdict.
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The Fifth Circuit also considered the effect of attorneys' ethical
considerations on a defendant's right to effective counsel in several
cases. In United States v. Crockett' the court recognized that when
a defense attorney realizes that he will be called as a witness by the
prosecution, the appearance of impropriety is overwhelming and he
should withdraw from the case. The court found such error to be
harmless in Crockett, however, because defendants themselves were
not incriminated by their attorney's testimony and because there
was other overwhelming and undisputed evidence of defendants'
guilt.

173

The effect of a conflict of interest on the representation afforded
by counsel was considered by the Fifth Circuit in Castillo v.
Estelle.' Defendant was found to have been denied effective repre-
sentation by his court-appointed counsel. His counsel, in unrelated
civil litigation, was also representing defendant's alleged victim,
who in turn was a principal prosecution witness in defendant's crim-
inal trial. Each separate proceeding was found to require the undi-
vided loyalty of appointed counsel to his client' 5 in that particular
proceeding. Judge Wisdom reasoned that if counsel is required to
cross-examine his own client as an adverse witness, the conflict is
real and a showing of specific prejudice to the client is unnecessary
to find that the assistance of counsel was indeed ineffective.' 76

The appointed attorney in Foxworth v. Wainwright'" did not,
as in Castillo, represent two adverse parties. He instead represented
three of four co-defendants. If the attorney had exploited certain
testimony presented by the prosecution through cross-examination,
he might have exculpated defendant Foxworth at the expense of
convicting his co-defendants. Counsel, however, chose a "united we
stand, divided we fall" defense. The Fifth Circuit acknowledged
that although representation of co-defendants by a single court-
appointed attorney is not per se unconstitutional, a conflict of inter-
est will be found whenever a reasonable defense is not raised be-
cause of potential prejudice to a co-defendant whom counsel also
represents.'

172. 506 F.2d 759 (5th Cir. Jan. 1975).
173. Id. at 761.
174. 504 F.2d 1243 (5th Cir. Dec. 1974).
175. Id. at 1245, citing MacKenna v. Ellis, 280 F.2d 592 (5th Cir. 1960), cert. denied,

368 U.S. 877 (1961).
176. Id. at 1245.
177. 516 F.2d 1072 (5th Cir. Aug. 1975).
178. Id. at 1076.
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VI. EVIDENCE

A. Admissibility of Prior Convictions

One of the major causes of reversal in the Fifth Circuit during
the past survey year was the erroneous admission of prior convic-
tions. At least three cases were reversed as a result of such admis-
sions.' 9 In these cases the court made a determined effort to clarify
the rules and policies behind the admission of such evidence.

The general rule is that the introduction of prior convictions of
an accused to show that he is a bad man is impermissible.' The
inadmissibility of such evidence is based not on relevancy but rather
on the danger of prejudice to the accused.'' This general rule, how-
ever, is subject to many exceptions, and it is in the application of
these exceptions that errors are constantly made."' One of these
exceptions, and the one confronted in the Fifth Circuit cases, admits
evidence of other offenses by the accused to show his criminal intent
as to the offense charged, if the other offenses are similar and not
too remote from the one charged, and if intent is in issue as to an
element of the offense charged.8 3 In United States v. San MartinI"4

and United States v. Miller' the Fifth Circuit dealt with admis-
sions made pursuant to this exception, and in both cases the court
was forced to reverse. A reading of the two cases reveals a clear set
of guidelines and policies which may decrease the incidence of error
in this area.

In San Martin the accused was convicted of assaulting an agent
of the Federal Bureau of Investigation while the agent performed his
duties.' During the trial and over an objection from the defense,
the prosecution introduced three prior misdemeanor convictions to
show intent."' These earlier convictions had occurred in 1963 for

179. United States v. Carter, 516 F.2d 431 (5th Cir. July 1975); United States v. San
Martin, 505 F.2d 918 (5th Cir. Dec. 1974); United States v. Miller, 500 F.2d 751 (5th Cir.
Sept. 1974), cert. granted on other grounds, 95 S. Ct. 2414 (1975).

180. C. MCCORMICK, MCCORMICK'S HANDBOOK OF THE LAW OF EVIDENCE § 190 (2d ed. E.
Cleary 1972) [hereinafter cited as MCCORMICK].

181. Id.
182. Id. This is an excellent, often cited, discussion of these exceptions with numerous

examples.
183. United States v. San Martin, 505 F.2d 918, 921 (5th Cir. Dec. 1974). This is

exception number 5 as listed in MCCORMICK, supra note 180, § 190.
184. 505 F.2d 918 (5th Cir. Dec. 1974).
185. 500 F.2d 751 (5th Cir. Sept. 1974), cert. granted on other grounds, 95 S. Ct. 2414

(1975).
186. 505 F.2d at 920.
187. Id. at 921.

1976]



438 TEXAS TECH LAW REVIEW [Vol. 7:413

resisting or opposing a public officer, in 1964 for interfering with a
public officer, and in 1969 for assault and battery on a uniformed
member of the armed forces. In deciding whether these offenses were
properly admitted, the court set forth a four-prong test. Under this
test, such evidence is admissible if:""

1) Proof of the prior similar offenses is plain, clear, and convincing;
2) The offenses are not too remote in time from the alleged crime;
3) The element of the prior crime for which there is a recognized
exception to the general rule, such as intent, is a material issue in
the instant case;
4) All of these prerequisites are satisfied, and if it appears on
balance that the need for such evidence outweights the prejudicial
effect it is likely to have.'

The San Martin court determined that defendant's prior con-
victions were improperly admitted by applying only the first two
prongs of this test. Each of the prior convictions failed to satisfy the
"plain, clear, and convincing" prong because in each instance only
the fact of the offense and not its circumstances was introduced. 9 "
In addition, the first two offenses failed the "remoteness" prong.
According to Judge Tuttle's opinion in San Martin, two factors are
important in analyzing remoteness; first, convictions during the de-
fendant's younger years are not probative of intent with respect to
acts committed a decade later, 9' and second, evidence of prior
crimes involving intent of the moment is rarely probative of later
acts involving similar split second intent.9 2 In the instant case, the
accused was 17 and 18 years old at the time of the first two offenses
and the crimes required split second intent.9 3 The third offense,

188. Id.
189. This is the so called "balancing" prong which is strongly suggested in McCORMICK,

supra note 180, § 190, and was adopted by the Fifth Circuit in United States v. Goodwin,
492 F.2d 1141 (5th Cir. Apr. 1974).

190. 505 F.2d at 922. For further explanation of what circumstances are required, see
United States v. Broadway, 477 F.2d 991, 995 (5th Cir. 1973).

191. 505 F.2d at 923.
192. Id. The court pointed out that fraud and forgery "are far more likely to have

probative value with respect to latter acts than prior crimes involving a quickly and sponta-
neously formed intent-such as assault in the case before us."

193. Id. at 922. In another application of the remoteness prong, the court in United
States v. Carter, 516 F.2d 431 (5th Cir. July 1975), held that the admission of five similar
offenses spread over a 23-year period was error in view of the fact that 10 years had passed
between the occurrence of the present crime and the most recent prior offense. This was error
in spite of the fact that the defendant was 64 years old. In the words of the court, "[elven a
man well past middle age can mend his ways." Id. at 435.
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while not too remote, was found to be so dissimilar from the offense
charged that it should not have been admissible under the excep-
tion. 94

In Miller the court reversed the trial court's judgment on the
basis of the fourth prong or "balancing approach." The defendant
in Miller was charged primarily with conspiracy to defraud the
United States of tax revenues stemming from the manufacture of
distilled spirits.'95 The trial court allowed the introduction of evi-
dence of defendant's prior indictment and guilty plea for possession
of non-taxpaid whiskey.' 96 In concluding that the admission of this
evidence was error, the Fifth Circuit pointed out that the crucial
elements in the balancing process are the government's actual need
for the evidence, the probative value of the evidence, and the poten-
tial prejudice to the defendant.'97 The court then questioned the
existence of "actual need" for the evidence because other types of
evidence were sufficient to show the intent required in this case and
because defendant was relying on an alibi defense rather than on the
defense of lack of intent.' The "probative value" of the evidence
was also put in question because of the fact that intent is not even
an element in the crime of possession of non-taxpaid liquor.'99 When
these two factors were balanced against the potential prejudice to
defendant, the court concluded that reversal was required.9 '

It is recognized that the court discourages the mechanical ap-
plication of rules in this area.2' Although the test so clearly set forth

194. 505 F.2d at 923.
195. 500 F.2d at 762.
196. Id. at 761.
197. Id. at 762.
198. Id. at 762-63.
199. Id. at 762. This fact, although used in the balancing approach in Miller, stumbles

on the third prong of the San Martin test.
200. Id. at 763. In United States v. Carter, 516 F.2d 431 (5th Cir. July 1975), essentially

the only evidence presented by the government was a series of five prior offenses by defen-
dant. When applying the balancing test in this situation the court states:

The lack of independent evidence of the appellants' intent would seem to make the
factor of the government's need for the evidence weigh heavily on the balancing
scales. However, under these circumstances, the risk is particularly great that the
jury was unfairly prejudiced and that appellants were found guilty primarily, if not
exclusively, because of wrongdoings long past.

516 F.2d at 434.
201. In United States v. Miller, 500 F.2d 751 (5th Cir. Sept. 1974), the court stated:
All that we demand of trial courts and litigants in this seemingly complex area of
criminal jurisprudence is that they deal in reason, not categories. The treasured
principles underlying the rule against admitting evidence of other crimes should be
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in San Martin is quasi-mechanical, it permits a great deal of room
for reason and logic in its application. A close reading of these cases
by Fifth Circuit practitioners should result in fewer trial court er-
rors.

20 2

B. Privileges

In United States v. Jones2 3 the court decided an issue of first
impression in the Fifth Circuit. This case confirmed that the Fifth
Circuit recognizes the Baird v. Koerner0 4 exception to the general
rule that client identity and fee information are not within the
attorney-client privilege. The exception described by the court,
however, because it is determinable only on a case-by-case basis,
will do little to assuage the contempt fears of attorneys treading in
this area.

In Jones several attorneys were subpoenaed to testify before a
grand jury in connection with a drug investigation. 25 They were
asked to reveal the identities of unknown clients and whether these
clients had paid fees and bonding requirements for certain known
clients who were involved in the drug investigation. The attorneys
answered questions concerning fees and bonding for known clients
but refused to answer such questions relating to the unknown
clients. As a result, they were held in contempt. 26 During a hearing
on motions to quash the subpoenas, the government had admitted
that its purpose in seeking this information was to determine if
these unknown clients had paid more in fees and bonds than they
had reported as income, thereby placing them in violation of the

relaxed only when such evidence is genuinely needed and would be genuinely rele-
vant.

500 F.2d at 763.
202. For an example of the proper application of the rule, see United States v. Madrid,

510 F.2d 554 (5th Cir. Mar. 1975).
203. 517 F.2d 666 (5th Cir. July 1975).
204. 279 F.2d 623 (9th Cir. 1960).
205. 517 F.2d at 668.
206. Id. at 669. Four questions were asked, and of these the attorneys refused to answer

the last three. The questions were as follows:
1. Did the named defendant employ you to represent him?
2. Did any third party make arrangements for the attorney to represent the named
defendant?
3. If bond was posted for the named defendant, who furnished the bond money
to the attorney-witness for deposit with the United States Magistrate?
4. If attorneys' fees had been paid, who paid the attorneys' fees for the named
defendant? And, if attorneys' fees had not been paid, who promised to pay the
balance of the moneys owed to the attorney-witness for the named defendant?
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Internal Revenue Code.20 7 The district court evidently recognized
the possibility that the Baird exception existed in the Fifth Circuit
but made an end run around it by hypothecating that these un-
known clients might have a million dollar trust fund and, therefore,
that income tax violations "wouldn't necessarily follow. ' 28

The Fifth Circuit reversed the contempt rulings and stated that
information such as fees and client identity, although not normally
privileged, "should also be protected when so much of the substance
of the communications is already in the government's possession
that additional disclosures would yield substantially probative links
in an existing chain of inculpatory events or transactions.120 The
court pointed out that the information does not have to be a link
that will lead automatically to conviction, but rather that it need
only be the link that could form the chain of testimony necessary
to convict. 10 In this case the exception was applied because disclo-
sure of the requested information might have led to the return of
indictments against the undisclosed parties .2 1

The court emphasized that this exception is "a limited and
rarely available sanctuary, which by virtue of its very nature must
be considered on a case-to-case basis. 1 2 Thus, an attorney who
refuses to reveal client identity or fee information to a federal dis-
trict court will probably have to go to the Fifth Circuit to determine
whether he may claim the protection of this exception.

C. Admission of "Post-Miranda" Silence
Miranda v. Arizona"' held that the prosecution may not use a

defendant's silence following his arrest and warning as part of its
case-in-chief. But when the defendant becomes a witness or when
his counsel attempts to show that he has been cooperative with the
police, the Miranda prohibition is not so clear, and the courts have
allowed the prosecution to use his silence for impeachment
purposes."' The Fifth Circuit faced such a situation this year in
United States v. Fairchild"5 and outlined its attitude toward such

207. Id. at 673.
208. Id.
209. Id. at 674.
210. Id. at 672.
211. Id. at 673.
212. Id.at 671.
213. 384 U.S. 436 (1966).
214. See, e.g., United States v. Ramirez, 441 F.2d 950 (5th Cir.), cert. denied, 404 U.S.

869 (1971).
215. 505 F.2d 1378 (5th Cir. Jan. 1975).
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admissions. Some of the court's language in Fairchild, however,
should be reconsidered in light of the decision by the Supreme Court
of the United States in United States v. Hale,"'6 rendered several
months after Fairchild.

In Fairchild defendant's counsel attempted to create the im-
pression that defendant had cooperated with the police.217 The pros-
ecution was then allowed, over objection, to elicit from a govern-
ment witness the fact that defendant had refused to make a state-
ment after he had been read his Miranda rights.2"8 The Fifth Circuit
held that the admission of this silence was not erroneous because
defendant had waived any right to object by raising the question of
his cooperation with law enforcement agencies."' On appeal the
prosecution also contended that because defendant had taken the
stand as a witness, his silence was admissible for impeachment
purposes.220 The court rejected this argument on these facts, but
recognized that in extreme cases "post-Miranda" silence can be
admitted as a prior inconsistent statement.' The court went on to
hold that the Fifth Circuit rule is that such silence is admissible
when "the exculpatory testimony is of such a character that reason-
able men would be left with the distinct impression that had it been
true it would have been related to law enforcement authorities even
though the defendant was specifically informed that he need not
speak."22

Several months after Fairchild was decided, the Supreme
Court, in United States v. Hale,223 faced a situation in which the
prosecution had attempted to use a defendant's silence to impeach
his exculpatory testimony at trial. The trial court had sustained
defendant's objection and had instructed the jury to disregard the
testimony.2 4 On appeal the District of Columbia Circuit reversed,
holding that the inquiry into defendant's silence infringed upon his
right to remain silent under Miranda and that the jury instruction
had not cured the error.2 5 The Supreme Court upheld the reversal

216. 422 U.S. 171 (1975).
217. 505 F.2d at 1383.
218. Id. at 1382.
219. Id. at 1383.
220. Id. at 1382.
221. Id.
222. Id.
223. 422 U.S. 171 (1975).
224. Id. at 172.
225. Id. at 173.
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but avoided the Constitutional question2 by resting its decision on
evidentiary principles. The Court held that the use of such silence
as a prior inconsistent statement is not probative of a defendant's
credibility and has a significant potential for prejudice.12  Justice
Marshall pointed to the inherent pressures of in-custody interroga-
tion and the fact that a defendant's failure to offer an explanation
can be taken to indicate reliance on the right to remain silent as
easily as it can be taken to support an inference that his exculpatory
testimony is fabricated.228

The waiver ruling in Fairchild does not appear to be affected
by Hale, but the Fifth Circuit's statement that it recognizes the use
of "post-Miranda" silence for impeachment in extreme cases may
be affected. The Hale opinion can be interpreted as applicable only
to the facts of that case. It can also be read, however, to support the
proposition that "post-Miranda" silence is never admissible for
impeachment. If the latter interpretation is adopted, the Fifth Cir-
cuit's recognition of the use of such silence for impeachment is
erroneous.

VII. POST-CONVICTION PROCEEDINGS

A. Sentencing

1. Use of Presentence Report

Rule 32(c)22
1 provides, in part, that the probation officer of the

court "shall make a presentence investigation and report to the
court . . . unless the court otherwise directs." Until August 1,
1975, 10 the rule further provided that the court "may disclose to the
defendant or his counsel all or part of the material contained in the
report and afford an opportunity to the defendant or his counsel to
comment thereon." 3 ' This disclosure and opportunity to rebut were
thus matters entirely within the discretion of the trial court.2 1

2 Rule
32(c) now requires the court to disclose the presentence report to the

226. Id. Justice Douglas, concurring, would have held that any use of Miranda silence

to discredit a person who asserts it is a violation of due process. Id. at 182.

227. Id. at 180.

228. Id. at 177.

229. FED. R. CraM. PRoc. 32(c).
230. Rule 32 was amended on April 22, 1974. The effective date of the amendment,

however, was postponed by Congress to August 1, 1975. The new rule 32 can be found in 62

F.R.D. 320-21 (1974).
231. FED. R. CRIM. PROC. 32(c), 18 U.S.C. (1970) (emphasis added).
232. See 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 524 (1969).
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defendant and to afford him the opportunity to comment on the
contents of the report.233

United States v. Hufl134 presented, for the first time in the Fifth
Circuit, the problem of the use of an ex parte presentence report
prepared by the prosecution and submitted to the trial judge with-
out the knowledge of defendant or his attorney. Since defendant was
sentenced prior to the amendment of rule 32(c), the Fifth Circuit
had to apply the discretionary disclosure provision of the old version
of the rule. Nevertheless, the court held that disclosure of the report
and opportunity to rebut it were required because the presentence
report was submitted by the prosecution rather than by the proba-
tion officer. 3 ' Although the opinion in Huff permitted the govern-
ment to submit again its report on resentencing,238 the court strongly
disapproved any procedure of prosecutorial presentence reporting.2 37

2. Use of Prior Convictions

The punishment imposed on a convicted defendant is a matter
which is entirely within the discretion of the sentencing court, sub-
ject only to the limitations imposed by statute or by the United
States Constitution.23 The usual rules of evidence are not applica-
ble to the information which the judge may consider in determining
sentence.2 3 Thus, the court may consider a defendant's prior crimi-
nal record, including charges on which the defendant was not con-
victed. 140 The judge may not, however, rely upon information which,
in fact, is not true. 24' Since a conviction obtained in violation of the
Federal Constitution is viewed as untrustworthy, the sentencing
judge may not consider the defendant's prior convictions which were
invalid because of some constitutional infirmity. 4 2

Because the sentencing court may not consider prior invalid
convictions, the introduction of a prior misdemeanor conviction of
the defendant in Thomas v. Savage243 constituted error. Denial of

233. FED. R. CRIM. PROC. 32(c).
234. 512 F.2d 66 (5th Cir. Apr. 1975).
235. Id.
236. Id.
237. Id. at 70, 71.
238. 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 526, at 407 (1969).
239. Id. § 526, at 408.
240. Id. § 526, at 412-13.
241. Id. § 526, at 409.
242. See, e.g., United States v. Tucker, 404 U.S. 443, 448 (1972).
243. 513 F.2d 536 (5th Cir. May 1975).
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the right to counsel had invalidated the prior conviction. Despite
this error; however, defendant's 99-year sentence for aggravated
robbery was upheld. Ruling for the first time on the issue of whether
the consideration of a prior invalid conviction at sentencing may be
harmless error,244 the Fifth Circuit decided to follow the trend estab-
lished by the First and Ninth Circuits, the only other circuits to
have decided the issue. '45 The Savage court held that if the state
shows beyond a reasonable doubt from the record of the punishment
stage of the trial that the error had no effect on the sentence re-
ceived, the introduction of the prior invalid conviction constitutes
harmless error.2 46

3. Sentencing Under the Youth Corrections Act

The sentencing provisions of the Federal Youth Corrections Act
(the Act) provide that the sentencing court may, in lieu of the pen-
alty otherwise provided by law, place a youth offender on probation
or sentence him to the custody of the Attorney General for treat-
ment and supervision pursuant to other provisions of the Act.2 4

1 If

the court finds, however, that the youth offender would not benefit
from treatment under the Act, it may sentence the youth offender
under any other applicable provision of law. 48 The United States
Supreme Court, in Dorszynski v. United States,'4 recently held that
for a youth offender to be sentenced under the normally applicable
penal statutes, an explicit finding that the youth offender would not
benefit from treatment under the Act must be made on the record,
but that such a finding need not be accompanied by supporting
reasons.250

In United States v. Usher25' the Fifth Circuit had earlier re-
manded the cause with directions that the trial judge make an
express finding of whether the youth offender would benefit from
treatment under the Act.2 1

2 On remand, the district court supple-

244. Id. at 539-40.
245. See, e.g., Bates v. Nelson, 485 F.2d 90, 95 (9th Cir. 1973), cert. denied, 415 U.S.

960 (1974); Subilosky v. Moore, 443 F.2d 334 (1st Cir.), cert. denied, 404 U.S. 958 (1971).
246. Thomas v. Savage, 513 F.2d 536, 539 (5th Cir. May 1975).
247. Federal Youth Corrections Act, 18 U.S.C. §§ 5010(a)-(c) (1970). A "youth of-

fender" is defined as a person under the age of 22 years at the time of conviction. 18 U.S.C.
§ 5006(e) (1970).

248. Federal Youth Corrections Act, 18 U.S.C. § 5010(d) (1970).
249. 418 U.S. 424 (1974).
250. Id. at 425-26.
251. 500 F.2d 388 (5th Cir. Sept. 1974).
252. United States v. Usher, 493 F.2d 1356 (5th Cir. 1974).
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mented the record with the following statement: "At the time I
pronounced sentence in this case I determined and I now determine
that the Defendant would not derive benefit from treatment under
18 U.S.C. § 5010(b) (The Youth Correction Act)."2 ' Because defen-
dant was not resentenced after the trial judge supplemented the
record with this statement, the original sentence remained. On ap-
peal, the Fifth Circuit affirmed this judgment and held that this
procedure complied with the court's duty under Dorszynski.5 4 Usher
is the first Fifth Circuit case to uphold such a summary determina-
tion following the Supreme Court's ruling in Dorszynski.

4. Multiple Sentencing

Although separate sentences may be imposed for separate of-
fenses, only one sentence may properly be imposed upon a defen-
dant if only a single offense has been committed even though that
offense was charged in different counts.5 5 In some cases, however,
it is difficult to determine whether only one offense or several are
involved. United States v. Windom 5 ' was such a case. Defendant
was convicted on eight counts of publishing and uttering as true
government checks bearing forged endorsements. Eight sentences of
5 years each, to be served concurrently, were imposed. The evidence
showed that defendant had presented all eight checks at the same
time and had made only one representation that the endorsements
were all true and authorized. 7 Judge Coleman, writing the majority
opinion, concluded that defendant was properly prosecuted, con-
victed, and sentenced on each of the eight counts because each
check was a separate document.5 ' He added, however, that even if
error had been made in sentencing defendant on multiple counts,
it was harmless because defendant had received concurrent sent-
ences and, therefore, was required to serve only one 5-year term.5 '

253. United States v. Usher, 500 F.2d 388 (5th Cir. Sept. 1974).
254. Id. Another case this term held that the explicit determination must be made in

the record; it cannot be left to implication, even though the record may without a doubt
indicate that the judge had considered the provisions of the Act and made a determination
of nonbenefit. Hoyt v. United States, 502 F.2d 562 (5th Cir. Oct. 1974). In yet another case,
in which the cause was remanded for a determination of benefit, Usher was cited as control-
ling. United States v. Scheffer, 506 F.2d 922 (5th Cir. Jan. 1975).

255. 2 C. wIGr, FEDERAL PRACTICE AND PROCEDURE § 527 (1969).
256. 510 F.2d 989 (5th Cir. Apr. 1975), cert. denied, 44 U.S.L.W. 3204 (U.S. Oct. 7,

1975).
257. Id. at 992.
258. Id. at 994-95.
259. Id.
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Judge Rosenn 6 ° concurred in the affirmance of the conviction
but felt that the sentence should be vacated and the cause re-
manded for resentencing on only one count."6 ' In his view, defen-
dant's conduct constituted only a single transaction and, thus, only
one offense. ' Judge Rosenn was unable to distinguish the case from
two earlier cases, one decided by the Supreme Court and the other
by the Fifth Circuit, which held multiple sentencing to be erro-
neous."6 3 Furthermore, Judge Rosenn did not believe that the fact
that the sentences were to run concurrently made the error harm-
less.6 4

The better approach on this issue would seem to be the one
expressed by Judge Rosenn. In a doubtful case a court should follow
a policy of lenity and assume that only one offense is involved. 6 In
addition, concurrent sentencing should not render erroneous multi-
ple sentencing harmless, for multiple sentencing is often highly pre-
judicial even when the sentences are to be served concurrently. Ex-
amples of possible prejudice to a defendant, resulting from concur-
rent sentencing, are that his opportunity for earlier pardon or parole
may thereby be reduced266 and that the length of the sentence may
have been influenced by the multiplicity of counts.6 7

B. Probation and Parole

1. Revocation of Probation

A sentencing court may, when it is satisfied that the best inter-
ests of justice, the public, and the defendant will be served by such
action, place a defendant who has been convicted of any offense not
punishable by death or life imprisonment on probation "for such
period and upon such terms and conditions as the court deems
best." At any time within the probation period, the court may
revoke the probation "for violation of probation occurring during the

260. Judge Rosenn, of the Third Circuit, was sitting by designation for the case.
261. United States v. Windom, 510 F.2d 989, 995 (5th Cir. Apr. 1975) (Rosenn, J.,

concurring).
262. Id.
263. Id. at 995-96. The two cases were Bell v. United States, 349 U.S. 81 (1955), and

United States v. Driscoll, 454 F.2d 792 (5th Cir. 1972).
264. United States v. Windom, 510 F.2d 989, 996 (5th Cir. Apr. 1975).
265. Ladner v. United States, 358 U.S. 169, 177 (1958); Bell v. United States, 349 U.S.

81, 84 (1955).
266. United States v. Driscoll, 454 F.2d 792, 801 (5th Cir. 1972).
267. 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 527, at 422-23 (1969).
268. 18 U.S.C. § 3651 (1970).

1976]



TEXAS TECH LAW REVIEW

probation period." ' 9

In United States v. Ross70 the Fifth Circuit faced for the first
time the issue of whether a court may revoke probation on the
ground that the defendant committed another offense after sentenc-
ing but before commencement of either the sentence or the proba-
tion period. Defendant in Ross had received a split sentence for a
narcotics conviction; he was to serve a 4-month prison term and
then was to be placed on probation for 3 years. Execution of the
sentence, however, was stayed for 1 week to allow defendant time
"to put his business in order. '2' 1 During this stay, defendant com-
mitted another narcotics offense, and as a result his probation was
revoked.22 Judge Wisdom, writing the majority opinion, held solely
on the basis of "sound policy" that a court may revoke probation
for an offense committed after sentencing but prior to commence-
ment of sentence . 3 Ross is apparently the first case in any circuit
to hold that revocation may be based upon a violation which was
not committed during the probation period.

2. Revocation of Parole

A federal prisoner may, at the discretion of the Board of Parole,
be released on parole upon such terms and conditions as the Board
shall prescribe, for the duration of the remainder of the maximum
term for which he was sentenced.2' If a parolee violates his parole,
"the Board may . . . revoke the order of parole and terminate such
parole" 1 after holding a proper revocation hearing. 276

In Van Blaricom v. Forscht2"1 the habeas corpus petitioner con-
tended that the revocation of his parole was invalid because it was
not a revocation by "the Board" as required by statute. He argued
that in order for a revocation to be by "the Board," it must be by
action of at least a majority of a quorum of the eight-member
Board.21 The petitioner's parole revocation had resulted from only
a majority vote of a three-member panel of the Board of Parole.279

269. 18 U.S.C. § 3653 (1970).
270. 503 F.2d 940 (5th Cir. Nov. 1974).
271. Id. at 941-42.
272. Id. at 942.
273. Id. at 943.
274. 18 U.S.C. § 4203(a) (1970).
275. 18 U.S.C. §§ 4205, 4207 (1970).
276. Id.; see Morrissey v. Brewer, 408 U.S. 471 (1972).
277. 511 F.2d 615 (5th Cir. Apr. 1975).
278. Id. at 616.
279. Id.
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The per curiam opinion of the Fifth Circuit sitting en banc rejected
the petitioner's argument. Noting that an unduly restrictive con-
struction of the Board's power over its own internal arrangements
and procedures should not be read into the statute, the-court held
that revocation by a panel of the Board is within the Board's broad
authority to establish its own procedures. s0

The ruling in Van Blaricom establishes the Fifth Circuit as the
second circuit to allow such a parole revocation procedure.2"' The
decision is the wiser of two courses. An undue burden would be
imposed upon the Board if revocation required action by the entire
Board. At the same time, it is unlikely that any injustice will result
by permitting action by majority vote of a three-member panel.

C. Federal Habeas Corpus Relief

In Eggleston v. Estelle2 ' a federal district court dismissed a
state prisoner's petition for federal habeas corpus relief on the
ground that "federal habeas relief is unavailable to a state prisoner
alleging unconstitutional grand jury selection. 2 3 This precise issue
has twice been expressly left open by the United States Supreme
Court.284 In an earlier case decided by the Fifth Circuit, the court
had impliedly approved in dicta the view that habeas relief should
not be available to a state prisoner on grounds of invalid grand jury
selection.285 In Eggleston, however, the court rejected the view re-
flected by that earlier case and reversed the judgment denying ha-
beas corpus relief.28 Therefore, unless the Supreme Court decides
otherwise, federal habeas corpus relief cannot be denied to a state
prisoner in the Fifth Circuit solely for the reason that his claim is
based upon the unconstitutional selection of the grand jury which
indicted him. Of course, a petitioner may still be denied habeas
corpus relief on the ground that he waived his right to challenge the

280. Id. at 617.
281. Id. The other circuit which has approved parole revocation by a vote of less than

a majority of a quorum of the eight-member Board is the Tenth Circuit. See Earnest v.
Mosely, 426 F.2d 466 (10th Cir. 1970).

282. 513 F.2d 758 (5th Cir. May 1975).
283. Id. at 760.
284. See Tollett v. Henderson, 411 U.S. 258, 260 n.1 (1973); Parker v. North Carolina,

397 U.S. 790, 798-99 (1970).
285. See United States ex rel. Goldsby v. Harpole, 263 F.2d 71, 80 (5th Cir.), cert.

denied, 361 U.S. 838 (1959).
286. Eggleston v. Estelle, 513 F.2d 758, 761 (5th Cir. May 1975).
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composition of the grand jury by failing to object timely to the grand
jury selection." 7 Absent such a waiver, however, federal habeas cor-
pus relief must be granted if the petitioner proves his claim of in-
valid selection of the grand jury.

VIII. CONSTITUTIONAL CHALLENGES

A. Double Jeopardy

1. Trial Irregularities and Defective Indictments

A prior verdict is not a prerequisite to a successful claim of
double jeopardy.18

1 If a defendant is subjected to the risk of convic-
tion by the trier of fact, and if the jury is discharged without his
consent, 28 he can be retried only if there exists a manifest necessity
such that the ends of public justice would be defeated without such
a dismissal .2  Two recent cases in which the Fifth Circuit dealt with
double jeopardy defenses where defective indictments caused dis-
missal prior to a verdict seem to have raised inconsistencies in the
court's treatment of the problem.

In United States v. Alford2 ' two defendants, Alford and Scott,
were charged with conspiring to possess and sell untaxed liquor. Due
to a clerical error in the prosecutor's office, Scott received an erro-
neous indictment while Alford received a correct indictment. 22 The
jury was empaneled and sworn, 23 and on the beginning of the second
day of the prosecution's case, defense counsel pointed out the
error.294 The court declared a mistrial as to both defendants.2 11 Scott
and Alford were subsequently indicted correctly and convicted.2 9

287. However, if the petitioner is able to establish that his failure to object timely was
excusable for cause, he will not have waived his right to challenge the composition or selection
of the grand jury. See generally Arnold v. Wainwright, 516 F.2d 964, 967 (5th Cir. Aug. 1975);
Dumont v. Estelle, 513 F.2d 793, 798 (5th Cir. May 1975); Van Eaton v. Wainwright, 508 F.2d
849, 852 (5th Cir. Feb. 1975).

288. Green v. United States, 355 U.S. 184, 188 (1957).
289. Id.
290. United States v. Perez, 22 U.S. 579 (1824); Illinois v. Somerville, 410 U.S, 458

(1973).
291. 516 F.2d 941 (5th Cir. July 1975).
292. Id. at 943. Scott's indictment contained one count while Alford's indictment con-

tained seven counts. Id.
293. It is settled that jeopardy does not attach until this point in a jury trial. Serfass v.

United States, 420 U.S. 377, 388 (1975).
294. 516 F.2d at 943.
295. Id. at 944.
296. Id. at 942.
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On appeal to the Fifth Circuit they alleged that because jeopardy
had attached at the proceeding which resulted in a mistrial, the
subsequent prosecution was barred.

The court applied the "manifest necessity doctrine '"97 and af-
firmed Scott's conviction on the grounds that if the trial judge had
forced him to trial under the faulty indictment the judgment would
have been reversed on appeal.298 But the court reversed Alford's
conviction because a mistrial was obviously unnecessary in his case
inasmuch as he had been indicted correctly. He was therefore a
victim of double jeopardy. 29 In reversing Alford's conviction, the
court rejected the government's contention that because Alford had
moved for the mistrial, he had thereby waived his double jeopardy
defense."" The court recognized that had Alford made the motion,
retrial would not have been barred. 01 The court concluded, however,
that the motion had actually been made by the trial court and not
by Alford . °

At the same time Alford was being decided, another three-judge
panel for the Fifth Circuit was deciding United States v. Kehoe. °3

Kehoe and Bullock were indicted for embezzling land from a savings
association in violation of 18 U.S.C. § 657.04 After the jury had been
empanelled and the government had presented its case, defendants
moved for a "judgment of acquittal" on grounds that the indictment
failed to state an offense because real property could not be the

297. For another interesting example of the application of this doctrine, see United
States v. Spinella, 506 F.2d 426 (5th Cir. Jan. 1975), cert. denied, 44 U.S.L.W. 3238 (U.S.
Oct. 21, 1975). In Spinella defendant was convicted of transportation of stolen vehicles. After
the verdict defendant moved for a new trial and offered the affidavit of a co-defendant
wherein he offered to testify at a new trial and exonerate defendant. The motion was granted,
and at the new trial co-defendant refused to testify. The court then declared a mistrial and
reinstated the prior conviction. The Fifth Circuit ruled that the prior conviction became a
nullity when the new trial was granted. Because the mistrial was not granted on the basis of
"manifest necessity," the court ruled that a new trial of defendant would place him in double
jeopardy and therefore acquitted him.

298. 516 F.2d at 945.
299. Id. at 949.
300. Id. at 947.
301. Id. The court quoted the following from United States v. Jorn, 404 U.S. 470, 485

(1971), to support its proposition: "Where circumstances develop not attributable to prosecu-
torial or judicial overreaching, a motion by defendants for mistrial is ordinarily assumed to
remove any barrier to reprosecution, even if the defendant's motion is necessitated by prose-
cutorial or judicial error."

302. 516 F.2d at 947.
303. 516 F.2d 78 (5th Cir. July 1975).
304. Id. at 80.
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subject of an embezzlement under section 657. 301 The trial court
agreed and in a memorandum opinion granted defendants' mo-
tion.306 Shortly thereafter, the government indicted Kehoe and
Bullock for violations of 18 U.S.C. § 1006.37 Defendants promptly
moved for dismissal on the ground that a second trial arising out of
the same transaction would put them twice in jeopardy.308 The dis-
trict court again agreed with defendants and dismissed the second
indictment.309

On appeal the Fifth Circuit recognized that it is well-settled
that a verdict of acquittal is a bar to subsequent prosecution but
also recognized that an appellate court has the power to reclassify
an erroneous characterization of a judgment. 310 The court then ruled
that the original "judgment of acquittal" was "purely legal" and
therefore was not an acquittal.3 11 The court stated that this was
simply a dismissal of an indictment for failure to state an offense.312

At this point in its analysis, the court could have reached a correct
result merely by applying the well-established principles utilized in
Alford. The "manifest necessity doctrine" as set forth in Illinois v.
Somerville31 3 states that where a proceeding, at best, would produce
a verdict that could be upset at will by one of the parties, the
defendant's interest in proceeding to verdict is outweighed by the
equally legitimate demand for public justice.314 Thus, because the
faulty indictment in Kehoe would probably have resulted in a rever-
sal if the case had gone to the jury, there probably existed a "mani-
fest necessity" for the dismissal in Kehoe. But even if such a "mani-
fest necessity" did not exist, defendant waived his double jeopardy
rights by raising the defect himself.35

Rather than follow this analysis, the Fifth Circuit chose to de-
cide a question specifically reserved by the Supreme Court in

305. Id. at 81.
306. Id.
307. Id.
308. Id.
309. Id.
310. Id. at 82.
311. Id. at 83. Judge Bell disagrees with the majority on this point. In his dissent he

argued that the lower court made factual determinations in granting the motion and that it
is therefore an acquittal. Id. at 87.

312. Id. at 83.
313. 410 U.S. 458 (1973).
314. Id. at 471.
315. See note 14 supra.
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Serfass v. United States,"6 namely, whether jeopardy should attach
to "a defendant who is afforded an opportunity to obtain a determi-
nation of a legal defense prior to trial and nevertheless knowingly
allows himself to be placed in jeopardy before raising the defense. ''317

The court concluded that a "defendant who for reasons of trial
tactics delays until mid-trial a challenge to the indictment that
could have been made before the trial-and before jeopardy has
attached-is not entitled to claim the protection of the double jeop-
ardy clause when his objections to the indictment are sustained."'3 8

Although the Fifth Circuit reached the correct result in Kehoe,
it seems to have unnecessarily confused this area of the law in the
process. Why the Supreme Court reserved the question of tactics in
Serfass is unclear 31

1 and there does not appear to be any good reason
for the Fifth Circuit's attempt to answer it in Kehoe. Kehoe indi-
cates that the Fifth Circuit disapproves of defense counsel who, to
hear the prosecution's case, delays his challenge of defective indict-
ment until midtrial. The court, however, has offered very little rea-
son for defense counsel to change his tactics. The result for a defen-
dant will be the same whether he moves for dismissal after or prior
to the attachment of jeopardy-he will be subject to reprosecution
in either case.

2. Collateral Estoppel

One of the most important double jeopardy cases decided by
the Supreme Court in the past few years was Ashe v. Swenson.2 ° In
Ashe the court held that collateral estoppel is a part of the fifth
amendment protection against double jeopardy, and that when an
issue of ultimate fact has been decided favorably to a defendant,
that issue cannot be litigated between the same parties in any future

316. 420 U.S. 377 (1975). Kehoe also discusses two other recent Supreme Court double
jeopardy cases, United States v. Wilson, 420 U.S. 332 (1975), and United States v. Jenkins,
420 U.S. 358 (1975). The court had difficulty in distinguishing Jenkins which barred appeal
by the government after the trial court had dismissed the indictment. The real difference
between Jenkins and this case appears to be that Jenkins was a bench trial and the Supreme
Court could not determine if the trial court had or had not determined factual issues in
arriving at its judgment. In Kehoe the Fifth Circuit has ruled that the trial court did not make
factual determinations in dismissing the indictment.

317. 420 U.S. at 394. In United States v. Mann, 517 F.2d 259 (5th Cir. Aug. 1975), the
Fifth Circuit had a chance to apply the holding in Serfass.

318. 516 F.2d at 86.
319. Judge Bell, in his dissent, was also mystified by the Supreme Court's action. Id.

at 88.
320. 397 U.S. 436 (1970).
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law suit." In following Ashe, however, courts have split on whether
the prosecution, in a second trial, may use evidentiary facts con-
trary to a prior acquittal of a defendant. 22 In 1972 the Fifth Circuit
decided Wingate v. Wainwright,2 3 which held that collateral estop-
pel creates a constitutional bar against the prosecution's use of evi-
dence which is contrary to a jury finding in a prior trial of a defen-
dant. Last year, in Blackburn v. Cross,324 tried prior to the Wingate
decision, the court not only confirmed its approval of the Wingate
holding but gave it retroactive effect.

In Blackburn defendant was accused of breaking into an apart-
ment and sexually assaulting the occupant. 325 At trial two residents
of the same apartment building testified that defendant had com-
mitted like crimes against them.2 ' Defendant had previously been
acquitted of assault on one of these witnesses, but her testimony was
admitted despite strenuous objection by defendant. 3  This witness'
testimony would obviously be inadmissable under the Wingate deci-
sion328

On defendant's application for a writ of habeas corpus, Judge
Morgan, speaking for a three-judge panel, ruled that Wingate
should be given retroactive application and granted defendant's
writ subject to the state's right to retry.32 The court recognized that
retroactivity has been denied many times where a rule served a
broad social policy.3 3 It went on, however, to reason that if a new
rule is fashioned to correct a serious flaw in the fact-finding process
and goes to the integrity and accuracy of the guilt-innocence deter-
mination, the rule should be given retroactive application. 331 The
court then determined that the Wingate rule is such a rule.332

321. Id. For a good example of the application of the Ashe rule by the Fifth Circuit this
year, see Johnson v. Estelle, 506 F.2d 347 (5th Cir. Jan.), cert. denied, 422 U.S. 1024 (1975).

322. Compare Warren v. State, 514 S.W.2d 458 (Tex. Crim. App. 1974), with Wingate
v. Wainwright, 464 F.2d 209 (5th Cir. 1972). Judge Clark's dissent in the application for
rehearing in Blackburn v. Cross, 510 F.2d 1014 (5th Cir. Apr. 1975), rehearing denied, 517
F.2d 464 (5th Cir. Aug. 1975), exemplifies the disagreement in this area.

323. 464 F.2d 209 (5th Cir. 1972).
324. 510 F.2d 1014 (5th Cir. Apr. 1975).
325. Id. at 1016.
326. Id.
327. Id.
328. Id. at 1017.
329. Id. at 1020.
330. Id. at 1018.
331. Id.
332. Id. at 1019.
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B. Due Process

In Chambers v. Mississippi333 the Supreme Court held that the
strict application of state voucher rules, 33 when combined with the
unreasonable application of the hearsay rule, can rise to a violation
of due process. Chambers was severely critical of these voucher rules
when applied in criminal settings, but the Supreme Court was not
forced to decide if such rules alone violate due process . 5 This survey
year, in Maness v. Wainwright,336 the Fifth Circuit dealt with a fact
situation nearly identical to that of Chambers and decided that the
application of voucher rules by themselves does not necessarily con-
stitute a violation of due process.

Maness was convicted in a Florida state court of manslaughter
in the fatal beating of his infant daughter. 37 Prior to his trial he
confessed to beating the child while his wife was at the store. At trial
Maness recanted his confession, claiming that he had made it only
to protect his wife. When the state did not call his wife as a witness,
Maness was forced to do so. 3 She testified that she had been shop-
ping at the time of the beating. Because she was his witness, the
voucher rule prevented his cross-examining her. 39 The voucher rule
was also used to exclude three items of evidence which Maness
sought to introduce to impeach her testimony. These items consis-
ted of letters written to him by his wife which allegedly stated that
she knew he had not killed the child, testimony by his sister-in-law
that the wife had made exculpating statements, and testimony by
his mother that the wife had made other contradictory state-
ments.340

On appeal Maness relied entirely on the similiarities of his
situation to that presented in the Chambers case. In Chambers
defendant was convicted of murdering a police officer. 341 At trial

333. 410 U.S. 284 (1973).
334. This term refers to the common law rule that a party calling a witness "vouches"

for that witness' credibility and therefore may not attack it. See MCCORMICK, supra note 180,
§ 38.

335. 410 U.S. at 295-98. The voucher rule has been rejected by the new Federal Rules
of Evidence. FED. R. EVID. 607. The common law rule, however, is still prevalent in many
states.

336. 512 F.2d 88 (5th Cir. Apr. 1975).
337. Id. at 89.
338. Id.
339. Id.
340. Id.
341. 410 U.S. at 285.
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defendant was forced to call a witness who had previously confessed
to the crime and then recanted."' Because the witness was called
by defendant, the Mississippi voucher rule precluded him from
cross-examining the witness.343 Defendant was also precluded from
introducing the testimony of three persons to whom the witness had
admitted the murder. " ' This testimony was excluded on the basis
of the hearsay rule. The Supreme Court held that the hearsay
should have been admitted because it was offered under circum-
stances which provided considerable assurance of its reliability.345

The Court then held that this error, coupled with the prosecution's
use of the voucher rule to deny defendant the right to cross-examine
the witness, violated "traditional and fundamental standards of due
process. ,,311

The Fifth Circuit avoided finding a violation of due process in
Maness by finding no error in the exclusion of the three items that
Maness sought to introduce after not being allowed to cross-examine
his wife.4 7 The court held that although "it would certainly have
furthered the integrity of the fact-finding process" to have allowed
Maness to cross-examine his wife, this flaw by itself did not rise to
the level of a violation of due process.34

1

Although the factual distinction made between these two cases
by the Fifth Circuit appears to be correct, the court may have dis-
missed too easily the Chambers court's scathing criticism of voucher
rules."' Certainly, such rules deserve continued attack when used
in criminal settings.3 50

C. Speedy Trial

In this day of crowded dockets, speedy trial claims are numer-
ous and the Fifth Circuit continues to face its share of such claims.35

342. Id. at 288.
343. Id. at 291.
344. Id. at 292.
345. Id. at 302.
346. Id.
347. 512 F.2d at 92. The letters were not forwarded on appeal for inspection and the

two items of hearsay, being made by close relatives of defendant, were not made under
circumstances providing assurance of reliability. Id.

348. Id. at 91.
349. See Chambers v. Mississippi, 410 U.S. 284, 295-98 (1973).
350. In Barnard v. Henderson, 514 F.2d 744 (5th Cir. June 1975), a case bearing similar-

ity to Maness, the court held that the overzealous application of a state procedural rule
(sequestration of witnesses) when combined with a second error is a violation of due process.

351. See, e.g., Braden v. Cupps, 517 F.2d 221 (5th Cir. Aug. 1975); Turner v. Estelle,
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Most of these cases are unnoteworthy and are normally disposed of
by a straightforward application of the four-prong test outlined by
the Supreme Court in Barker v. Wingo.35 One case, however, may
have some impact on the procedure followed by a state when seeking
to try a defendant who is incarcerated under the lawfully imposed
sentence of another state. In Prince v. Alabama3

11 the court reiter-
ated the Supreme Court's holding in Smith v. Hooey354 that states
have a constitutionally imposed duty to take affirmative action to
secure a defendant's return for trial. 55 The defendant's writ of ha-
beas corpus was granted because the state of Alabama merely made
inquiries about release rather than taking some affirmative action
such as issuing a writ of habeas corpus ad prosequendum.35

,

Fred N. Diem
Benton J. Poole

William R. Taylor

515 F.2d 853 (5th Cir. July 1975); United States v. Shepherd, 511 F.2d 119 (5th Cir. Apr.
1975); United States v. Palmer, 502 F.2d 1233 (5th Cir. Oct. 1974).

352. 407 U.S. 514 (1972).
353. 507 F.2d 693 (5th Cir. Jan. 1975), petition for cert. filed, 44 U.S.L.W. 3029 (U.S.

July 22, 1975) (No. 1426).
354. 393 U.S. 374 (1969).
355. 507 F.2d at 705.
356. Id.
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