
Criminal Law-Capital Punishment-The Texas Statutes Au-
thorizing the Death Penalty Do Not Violate the Eighth Amend-
ment's Prohibition of Cruel and Unusual Punishment. Jurek v.
State, 522 S.W.2d 934 (Tex. Crim. App. 1975).

After spending an afternoon drinking beer in Cuero, Texas,
Jerry Lane Jurek kidnapped and killed a 10-year-old girl. I Jurek was
tried and found guilty of murder committed in the course of kidnap-
ping and in the course of attempted forcible rape.2 Article 1257 of
the Texas Penal Code provided3 that this offense could be punished
by death.' The sentencing stage of Jurek's trial was conducted in
compliance with article 37.071 of the Texas Code of Criminal Proce-
dure.5 The jury affirmatively answered each of the issues submitted
to it,' and the judge accordingly sentenced Jurek to death.7 On
appeal to the court of criminal appeals, Jurek's conviction and sen-
tence were both affirmed.' The court held that the Texas death pen-

1. Jurek v. State, 522 S.W.2d 934, 937 (Tex. Crim. App. 1975).
2. Id. at 940-41.
3. TEX. PENAL CODE art. 1257 (Supp. 1974) was superseded by a substantially similar

provision in the state's new penal code, TEX. PENAL CODE § 19.03 (1974), effective January 1,
1974. Since Jurek's offense was committed in August 1973, he was tried under article 1257 of
the former code rather than the corresponding § 19.03 of the new code. See Jurek v. State,
522 S.W.2d 934, 936 n.1 (Tex. Crim. App. 1975).

4. TEX. PENAL CODE art. 1257(b) (Supp. 1974) provided in part as follows:

(b) The punishment for murder with malice aforethought shall be death or impris-
onment for life if:

(2) . . . the person intentionally committed the murder in the course of
committing or attempting to commit kidnapping, burglary, robbery, for-
cible rape, or arson.

5. TEX. CODE CRIM. PRoc. art. 37.071 (Supp. 1974) was enacted at the same time that
TEX. PENAL CODE art. 1257 (Supp. 1974) was amended to provide for the death penalty. Both
of these statutes became effective on June 14, 1973. See Jurek v. State, 522 S.W.2d 934, 936-
37 nn.1 & 2 (Tex. Crim. App. 1975).

6. TEx. CODE CRIM PROC. art. 37.071(b) provides that, at the separate sentencing pro-
ceeding, the court shall submit to the jury the following issues:

(1) whether the conduct of the defendant that caused the death of the deceased
was committed deliberately and with the reasonable expectation that the death of
the deceased'or another would result;
(2) whether there is a probability that the defendant would commit criminal acts
of violence that would constitute a continuing threat to society; and
(3) if raised by the evidence, whether the conduct of the defendant in killing the
deceased was unreasonable in response to the provocation, if any, by the deceased.

Since the evidence did not raise the issue of provocation in Jurek's trial, the third of these
three issues was not presented to the jury. See Jurek v. State, 522 S.W.2d 934, 939 (Tex. Crim.
App. 1975).

7. Jurek v. State, 522 S.W.2d 934, 936-37 (Tex. Crim. App. 1975).
8. Id. at 943.
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alty statutes complied with the decision of the United States Su-
preme Court in Furman v. Georgia9 and, therefore, did not violate
the eighth amendment's proscription of cruel and unusual punish-
ment. ' "

The major issue in Jurek v. State" was whether the assessment
of the death penalty under article 1257 of the Texas Penal Code and
article 37.071 of the Texas Code of Criminal Procedure was uncon-
stitutional as cruel and unusual punishment in light of the holding
of the United States Supreme Court in Furman v. Georgia.'" Jurek
contended that the two statutes failed to meet the test of Furman
because they did not remove from the jury the discretion of deter-
mining whether a convicted defendant would receive a life imprison-
ment sentence or the death penalty. In order to rule on this argu-
ment, the court first had to interpret Furman v. Georgia.4 It de-
cided that seven Supreme Court justices would permit the imposi-
tion of the death penalty if the statutes under which it was imposed
were properly drafted. Furman thus was viewed as doing no more
than condemning the arbitrary, capricious, and standardless man-
ner in which juries had been allowed to impose the death penalty.'5

The court held that the Texas procedure for assessing the death
penalty was constitutional under this interpretation of Furman.'6

The court found that Texas Penal Code article 1257(b) limited the
circumstances under which the state could seek the death penalty
to a small group of narrowly defined and particularly brutal offenses
and thus insured that capital sentences would be imposed uniformly
and only for the most serious crimes. 7 Texas Code of Criminal Pro-
cedure article 37.071, providing a special sentencing procedure in
capital cases, in the court's view, further limited the standardless
imposition of the death penalty. It narrowed the range of punish-

9. 408 U.S. 238 (1972).
10. Jurek v. State, 522 S.W.2d 934, 938 (Tex. Crim. App. 1975). The court also held

that article 37.071 does not violate due process of law because of vagueness, that Jurek's
indictment was not duplicitous, and that Jurek's confession was admissible. See Jurek v.
State, 522 S.W.2d 934, 939-43 (Tex. Crim. App. 1975).

11. 522 S.W.2d 934 (Tex. Crim. App. 1975).
12. 408 U.S. 238 (1972).
13. Jurek v. State, 522 S.W.2d 934, 939 (Tex. Crim. App. 1975).
14. 408 U.S. 238 (1972).
15. Jurek v. State, 522 S.W.2d 934, 937-38 (Tex. Crim. App. 1975).
16. Id. at 938, 940.
17. Id. at 939.
18. TEX. CODE CRIM. PROC. art. 37.071(a) (Supp. 1974).
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ment over which the jury had discretion, 9 provided special jury
issues that guided the jury's deliberations and insured against arbi-
trary imposition of the death penalty,'" and required swift appellate
review.2' The court therefore rejected Jurek's argument and held
that the statutes limited and guided the discretion of the jury and
thus guarded against arbitrary and standardless imposition of the
death penalty.2 1

Jurek also argued that subsection (b) of article 37.071 was too
vague to provide adequate guidance to the jury because it failed to
include an exhaustive and precise list of factors for determining
whether the sentence of death is appropriate.2 3 The court held that
the absence of a detailed list of such factors did not leave the jury
without adequate guidelines. The court believed that enough of the
factors for the jury to consider in determining the appropriateness
of the death penalty were readily apparent to prevent the statute
from being void for vagueness. In addition, the court stated that
some discretion in the sentencing process is desirable, for without
it the element of mercy be eliminated. 5

In a separate opinion, Judge Odom agreed with the majority
that the death penalty is still a constitutionally permissible punish-
ment. He stated, however, that subsection (b)(2) of article 37.071,
which requires the jury to determine "whether there is a probability
that the defendant would commit criminal acts of violence that

19. Jurek v. State, 522 S.W.2d 934, 939 (Tex. Crim. App. 1975).
The broad discretion which the jury could exercise over the severity of the punishment

was one of the objectionable features which Furman invalidated. See Furman v. Georgia, 408
U.S. 238, 248 & n.11 (1972) (Douglas, J., concurring); id. at 308 & n.8 (Stewart, J., concur-
ring). For example, in Texas, the jury in any murder case could choose from a range of 2 years
in prison, to life imprisonment, to death. TEx. PENAL CODE art. 1257 (1961).

20. Jurek v. State, 522 S.W.2d 934, 939 (Tex. Crim. App. 1975).
These issues are set forth in subsection (b) of article 37.071. See note 6 supra.
Subsection (c) of article 37.071 provides that the jury must answer each issue in the

affirmative in order for the defendant to be sentenced to death. If the jury returns a negative
finding on any issue, the sentence will be life imprisonment, in accordance with subsection
(e) of article 37.071.

21. Jurek v. State, 522 S.W.2d 934, 939 (Tex. Crim. App. 1975).
22. Id. at 938.
23. Id at 939.
24. Id. at 939-40. The court listed several of the more obvious factors for the jury to

consider on the issue of whether there is a probability that the defendant would be a continu-
ing threat to society. Id. at 940.

25. Id. at 940.
26. Id. at 943 (Odom, J., concurring in part and dissenting in part).

[Vol. 7:170
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would constitute a continuing threat to society,"" was unconstitu-
tionally vague and therefore a violation of due process of law.18 The
vagueness in the provision resulted, in his view, from its containing
the word "probability." Under either its commonly accepted mean-
ing" or its legal definition,3" the word "probability" would require
the jury to answer this issue affirmatively in all cases;3' there is
always some probability that any given event will occur, even if it
is only a small probability.32 Judge Odom stated that if the issue
must be answered the same in all cases, then it is useless as a factor
in deciding whether the sentence shall be life or death in a capital
murder case. Judge Odom indicated, however, that while he would
have invalidated all of article 37.071, this action would neither have
invalidated article 1257 nor have required reversal of the judgment.
Rather, he would have reformed the judgment to provide for a life
sentence, because life imprisonment would have been the only re-
maining punishment available under article 1257 in the absence of
article 37.071.13

Judge Roberts, in a dissenting opinion, partially agreed with
the reasoning and conclusion of Judge Odom. After deciding that
the vagueness of the word "probability" caused subsection (b)(2) of
article 37.071 to violate due process of law,34 however, Judge Roberts
concluded that subsection (b)(2) was severable from article 37.071.15

He decided that without that subsection in the statute, article
37.071 would meet the test of Furman v. Georgia.36 He thus would
have excised subsection (b)(2) from the article, reversed the judg-
ment, and remanded the case for a new sentencing proceeding.37

The eighth amendment's prohibition of cruel and unusual pun-
ishment was declared applicable to the states through the due pro-
cess clause of the fourteenth amendment in 1947. 31 Until 1971, how-

27. TEX. CODE CRIM. PROC. art. 37.071(b)(2) (Supp. 1974).

28. Jurek v. State, 522 S.W.2d 934, 946 (Tex. Crim. App. 1975) (Odom, J., concurring
in part and dissenting in part).

29. Id. at 945.
30. Id. at 946.
31. Id.
32. Id. at 945.
33. Id. at 946.
34. Id. at 948 (Roberts, J., dissenting).
35. Id. at 950.
36. 408 U.S. 238 (1972).
37. Jurek v. State, 522 S.W.2d 934, 950 (Tex. Crim. App. 1975) (Roberts, J., dissent-

ing).
38. Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 463 (1947). For a summary of
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ever, while the constitutionality of capital punishment had been
argued or raised in several cases, the United States Supreme Court
had disposed of those cases through methods which kept the issue
from the Court's consideration. One of these methods was the denial
of certiorari;39 another was the limitation of certiorari to issues
which did not raise the question of whether capital punishment is
constitutional per se;40 and a third was the finding of other grounds
on which to reverse the case." The few cases in which the United
States Supreme Court had considered eighth amendment claims
concerning the death penalty had presented only the issue of
whether the method of execution was cruel and unusual. 2 In affirm-
ing various methods of execution, the Court assumed sub silentio
the constitutionality of capital punishment;43 in some of the more
recent cases actual approval of capital punishment was expressed
by members of the Court.44

Until Furman was decided, McGautha v. California45 was the
only case in which the Supreme Court had directly ruled on the
constitutionality of capital punishment, other than when only the
method of execution was in issue. In McGautha, the Court was
presented with the argument that the practice of permitting the jury
to impose the death penalty without any governing standards was
a denial of due process of law in violation of the fifth and fourteenth
amendments." The Court rejected the argument and held that
nothing in the Federal Constitution was violated by a state's "com-
mitting to the untrammeled discretion of the jury the power to
pronounce life or death in capital cases."47 The argument that capi-

the pre-Furman history of the cruel and unusual punishments clause of the eighth amend-
ment, see Note, Furman v. Georgia-Deathknell for Capital Punishment?, 47 ST. JOHN'S L.
REV. 107 (1972).

39. See, e.g., Rudolph v. State, 275 Ala. 115, 152 So. 2d 662, cert. denied, 375 U.S. 889
(1963).

40. See, e.g., McGautha v. California, 402 U.S. 183, 185 (1971); Witherspoon v. Illinois,
391 U.S. 510, 513 (1968).

41. See, e.g., Boykin v. Alabama, 395 U.S. 238 (1969). Cf. Maxwell v. Bishop, 398 U.S.
262 (1970).

42. See Note, Furman v. Georgia-Deathknell for Capital Punishment?, 47 ST. JOHN'S
L. REV. 107, 124 (1972).

43. See, e.g., In re Kemmler, 136 U.S. 436 (1890) (approving death by electrocution);
Wilkenson v. Utah, 99 U.S. 130 (1878) (sustaining execution by firing squad).

44. See, e.g., Trop v. Dulles, 356 U.S. 86, 99 (1958) (plurality opinion of Warren, C.J.);
Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 464 (1947).

45. 402 U.S. 183 (1971).
46. Id. at 196.
47. Id. at 207.

[Vol. 7:170
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tal punishment violated the eighth amendment's prohibition of
cruel and unusual punishment, however, was neither presented by
the petitioner nor considered by the Court in McGautha18

In 1972, the United States Supreme Court ruled on the consti-
tutionality of capital punishment under the eighth amendment.
The landmark case of Furman v. Georgia49 held that, as applied in
the three cases before the Court,'" the imposition of the death pen-
alty was cruel and unusual punishment in violation of the eighth
and fourteenth amendments." A brief per curiam opinion stated the
holding in Furman.52 In separate concurring opinions, the five jus-
tices who comprised the Furman majority set forth the reasoning by
which they had reached the result expressed in the per curiam opin-
ion. Justices Brennan and Marshall each believed that capital pun-

48. The decision in McGautha lent Supreme Court approval to the form of capital
punishment statutes which prevailed in the United States at that time. This type of statute
made death an authorized sentence for various general offenses, such as murder and rape,
but left to the judge or the jury complete and unguided discretion as to the actual sentence
imposed. See Connelly, The Proposed Federal Criminal Codes: A Prosecutor's Point of View,
68 Nw. U.L. REV. 825, 836-37 (1973); Note, Furman v. Georgia-Deathknell for Capital
Punishment?, 47 ST. JOHN'S L. REV. 107, 138-39 (1972). Cf. Vidmar & Ellsworth, Public
Opinion and the Death Penalty, 26 STAN. L. REv. 1245 (1974).

Only Justice Douglas and Chief Justice Burger acknowledged in Furman that McGautha
was dealt a heavy blow by the Furman decision. Furman v. Georgia, 408 U.S. 238, 245-48
(1972) (Douglas, J., concurring); id. at 397 (Burger, C.J., dissenting). It has been argued that
the two decisions are not inconsistent, on the ground that the eighth amendment issue
decided by Furman was not before the Court in McGautha. According to the argument,
McGautha decided only that, in the abstract and as a matter of the legal process, the exercise
of standardless jury discretion in the imposition of the death penalty is constitutionally valid.
On the other hand, Furman focused upon the impact of such sentencing discretion on the
particular defendants to discover whether the imposition of the death penalty on them was
cruel and unusual. Gunther, The Supreme Court, 1971 Term, 86 HARv. L. REV. 1, 79 n.17
(1972). The better view, however, is that the Furman decision effectively overruled
McGautha. Justices Brennan and Marshall filed strong dissenting opinions in McGautha.
And it is likely that Justices Stewart and White would join in a total rejection of the validity
of McGautha if the issue were presented to them. See United States v. Freeman, 380 F. Supp.
1004, 1005 (D.N.D. 1974). It thus appears that the Furman majority disfavored the holding
in McGautha.

49. 408 U.S. 238 (1972).
50. The decision in Furman reversed the judgments and remanded the cases in three

appeals, two from the Georgia Supreme Court and one from the Texas Court of Criminal
Appeals. See Jackson v. State, 225 Ga. 790, 171 S.W.2d 501 (1969); Furman v. State, 225 Ga.
253, 167 S.W.2d 628 (1969); Branch v. State, 477 S.W.2d 893 (Tex. Crim. App. 1969).

51. Furman v. Georgia, 408 U.S. 238, 239-40 (1972).
52. Id. Furman was a 5-4 decision. In addition to the per curiam opinion of the Court,

there were nine separate opinions. The majority of the Court consisted of Justices Douglas,
Brennan, Stewart, White, and Marshall. The dissenters were Chief Justice Burger and Jus-
tices Blackmun, Powell, and Rehnquist.
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ishment was per se unconstitutional under the cruel and unusual
punishment clause of the eighth amendment. 3 Justice Douglas,
however, recognized that neither the constitutionality of capital
punishment per se nor the constitutionality of a mandatory death
penalty statute was before the Court in Furman.4 He concurred on
the ground that the sentencing procedures under which the defen-
dants had received the death penalty gave the juries unguided dis-
cretion over whether a convicted defendant would live or die.55 Be-
cause of this broad sentencing discretion, he maintained that dis-
crimination and prejudice could affect the jury's decision to impose
the death penalty in a particular case.5 Because he believed that
the fourteenth amendment's equal protection clause was implicit in
the prohibition aginst cruel and unusual punishment, Justice Doug-
las found the discretionary systems of sentencing to be unconstitu-
tional under the eighth amendment. 7 Justices Stewart and White
also recognized that Furman did not present the constitutionality
of capital punishment per se or the validity of a mandatory death
penalty statute." Like Justice Douglas, they concurred because of
the broad discretion which existed in the sentencing authority with
respect to whether a defendant would receive a death sentence.5 9

The reasoning by which they concluded that capital punishment
was unconstitutional, however, was not concerned with discrimina-
tion; rather, the infrequent application of the death penalty under
the discretionary sentencing procedures caused them to conclude
that the eighth amendment had been violated.'"

Most cases and commentaries have interpreted Furman as re-
quiring only that capital punishment be even-handedly and nonar-
bitrarily applied and that if the sentencing authority is to have any
discretion over the imposition of the death penalty, standards or
guidelines must exist to govern its decision.6 Even under this inter-

53. Furman v. Georgia, 408 U.S. 238, 282, 371 (1972).
54. Id. at 257.
55. Id. at 256-57.
56. Id. at 247-48, nn.10 & 11.
57. Id. at 256-57.
58. Id. at 308, 310-11. Justice Stewart did, however, indicate that if the issue were

properly presented to the Court, he might join Justices Brennan and Marshall in their opposi-
tion to capital punishment in any form. Id. at 306.

59. Furman v. Georgia, 408 U.S. 238, 310, 314 (1972).
60. Id. at 309, 313.
61. See, e.g., United States v. Watson, 496 F.2d 1125, 1127 (4th Cir. 1973); United

States ex rel. Parson v. Anderson, 354 F. Supp. 1060, 1089-90 (D. Del. 1972); Jurek v. State,

[Vol. 7:170
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pretation, the Furman decision invalidated the capital punishment
statutes of 39 states and of the District of Columbia, as well as the
death penalty provisions of the federal criminal code. 2 As of April
29, 1975, 31 state legislatures and Congress had enacted capital
punishment laws designed to comply with Furman.3 These post-
Furman statutes have taken three general approaches. 4 Some pur-
port to eliminate sentencing discretion entirely by making the death
penalty the mandatory sentence for specified crimes.6" Other stat-
utes attempt to limit and control jury discretion by providing aggra-
vating or mitigating factors for the judge or jury to consider in the
exercise of sentencing discretion.6 A few combine parts of each of
these two approaches to arrive at a procedure whereby death is the
mandatory sentence if certain factors are found to exist. 7 The Texas
statutes are within this third category. A defendant convicted of
capital murder under the Texas Penal Code" must be sentenced

522 S.W.2d 934, 937-38 (Tex. Crim. App. 1975); State v. Waddel, 282 N.C. 431, 194 S.E.2d
19, 25 (1973); Note, Furman v. Georgia-Deathknell for Capital Punishment?, 47 ST. JOHN'S

L. REV. 107, 138 (1972).
62. Furman v. Georgia, 408 U.S. 238, 411 (1972) (Blackmun, J., dissenting); id. at 417-

18 (Powell, J., dissenting).
63. Oral Arguments for the State Before the Supreme Court in Fowler v. North Carolina

by North Carolina Deputy Attorney General Jean A. Benoy, in 43 U.S.L.W. 3577, 3578 (U.S.
April 29, 1975).

Only one case has been heard by the United States Supreme Court on the constitution-
ality of any of the post-Furman capital punishment statutes. See State v. Fowler, 285 N.C.
90, 203 S.E.2d 803, cert. granted, 419 U.S. 963 (1974). On April 29, 1975, the Supreme Court
heard oral arguments in the case of Fowler v. North Carolina. See Arguments Before the
Supreme Court, 43 U.S.L.W. 3577 (U.S. April 29, 1975). On June 23, 1975, the Court decided
that it would rehear oral arguments in the case, indicating that a decision will not be an-
nounced until late in the year. See Journal of Proceedings, 43 U.S.L.W. 3672, 3674 (U.S.
June 24, 1975). Fowler presents to the Court an issue not ruled on in Furman, that is, the
constitutionality of a statute making death the mandatory penalty in all capital murder
cases. Because the Texas death penalty statutes are not of the mandatory type but leave the
jury with discretion in assessing the death penalty, the Fowler decision probably will not have
any serious impact on the Texas statutes or on Jurek's case, unless the Court should hold
that capital punishment is unconstitutional in all cases. The Supreme Court's treatment of
the Furman decision in Fowler, however, will aid in the future analysis of the validity of the
Texas statutes.

64. See Browning, The New Death Penalty Statutes-Perpetuating a Costly Myth, 9
GONZAC.A L. REV. 651, 677-80 (1974); Connelly, The Proposed Federal Criminal Codes: A
Prosecutor's Point of View, 68 Nw. U.L. REV. 825, 837-38 (1973).

65. See, e.g., CAL. PENAL CODE §§ 190, 190.1-.3, 219, 4500 (West Supp. 1974).
66. See, e.g., ARIz. REV. STAT. ANN. §§ 13-453 to -454 (Supp. 1973).
67. See, e.g., TEX. PENAL CODE art. 1257 (Supp. 1974), superseded by TEX. PENAL CODE

§ 19.03 (1974); TEX. CODE CRIM. PROC. art. 37.071 (Supp. 1974).
68. See TEx. PENAL CODE art. 1257 (Supp. 1974), superseded by TEX. PENAL CODE §

19.03 (1974).
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either to life imprisonment or to death, depending on the jury's
answers to the issues submitted to it at a separate sentencing pro-
ceeding. 9 At the sentencing proceeding, conducted pursuant to
Texas Code of Criminal Procedure article 37.071, the jury must
determine whether the defendant's conduct "was committed delib-
erately and with the reasonable expectation that . . .death . . .
would result;"7 "whether there is a probability that the defendant
. . .would constitute a continuing threat to society;"'" and whether
the defendant's conduct "was unreasonable in response to the pro-
vocation, if any, by the deceased.""2 If the jury returns a negative
finding on any one of the issues, the sentence must be life imprison-
ment.73

Jurek v. State74 is the first case to reach the Texas Court of
Criminal Appeals under the state's post-Furman capital punish-
ment statutes and thus is the first case to test the validity of the
Texas statutes according to the Furman decision. In arriving at its
decision, the Jurek majority properly focused its analysis of Furman
on the opinions of Justices Douglas, Stewart, and White. Because
Justices Brennan and Marshall indicated in Furman that they
would hold capital punishment per se unconstitutional, they cannot
be expected to favor the death penalty in any case. Also, because
of the vigor of their opinions, it is unlikely that any of the four
justices who dissented in Furman would oppose the new Texas cap-
ital punishment laws. Thus, the opinions and reasoning of Justices
Douglas, Stewart, and White are the critical ones to be examined
in determining whether the Texas statutes meet the Furman re-
quirements.

The majority opinion in Jurek analyzed and interpreted the
decision of the United States Supreme Court in Furman v. Georgia75

in three short paragraphs." Such brevity in the analysis of a com-
plex and lengthy case can result at best in a sketchy treatment of
the implications of the decision. The Jurek court's conclusion that
Furman condemns only the arbitrary and standardless imposition

69. TEX. CODE CRIM. PROC. art. 37.071(a) (Supp. 1974).
70. TEX. CODE CRIM. PROC. art. 37.071(b)(1) (Supp. 1974).
71. TEX. CODE CRIM. PROC. art. 37.071(b)(2) (Supp. 1974).
72. TEX. CODE CRIM. PROC. art. 37.071(b)(3) (Supp. 1974).
73. TEx. CODE CRrM. PROC. art. 37.071(e) (Supp. 1974).
74. 522 S.W.2d 934 (Tex. Crim. App. 1975).
75. 408 U.S. 238 (1972).
76. Jurek v. State, 522 S.W.2d 934, 937-38 (Tex. Crim. App. 1975).

[Vol. 7:170
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of the death penalty" is essentially correct. The court's analysis and
application of Furman, however, was incomplete. While the court
of criminal appeals found that the Texas death penalty statutes do
not permit standardless sentencing discretion and thus do not vio-
late Furman, it did not base its decision on the reasoning used by
the three key majority justices in Furman. Thus, the Jurek court
failed to analyze the Texas statutes from Justice Douglas' viewpoint
to determine whether they still allow discrimination and prejudice
to enter into the jury's decision of whether to impose the death
penalty. It also failed to examine the Texas statutes from the
perspective of Justices Stewart and White to decide whether the
death penalty will continue to be infrequently imposed. Although
the Jurek court purportedly based its decision on the opinions of
Justices Douglas, Stewart, and White, it erred in concluding that
the Texas capital punishment statutes cure the discretionary de-
fects which these three members of the Furman majority found
objectionable.

The jury issues that are set forth in Texas Code of Criminal
Procedure article 37.071(b) leave the jury standardless sentencing
discretion even if Furman is not considered. The first of these issues
requires the jury to find whether the defendant committed the mur-
der "deliberately and with the reasonable expectation that the
death of the deceased or another would result."" In order to answer
this issue, each juror must make a subjective determination of the
state of mind of the defendant at the time he committed the offense;
the jury must determine the intent and knowledge of the defendant.
Under the second issue, the jury must return a finding on "whether
there is a probability that the defendant would commit criminal
acts of violence that would constitute a continuing threat to so-
ciety."79 This issue also requires the jury to make a subjective deter-
mination concerning future acts by the defendant. Since the future
conduct of a person is as unpredictable as "being struck by light-
ning," 0 the jury is expected to answer a question for which the
answer cannot be known. In addition, the vagueness of the word
"probability" in the second issue makes that issue even more
subjective and standardless.' The third issue, submitted to the jury

77. Id. at 937.
78. TEX. CODE CRIM. PROC. art. 37.071(b)(1) (Supp. 1974).
79. TEX. CODE CRIM. PROC. art. 37.071(b)(2) (Supp. 1974).
80. Furman v. Georgia, 408 U.S. 238, 309 (1972) (Stewart, J., concurring).
81. Judge Odom and Judge Roberts presented strong arguments in Jurek that article

19751
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only if it is raised by the evidence, requires the jury to decide
"whether the conduct of the defendant in killing the deceased was
unreasonable in response to the provocation. . . by the deceased.""
Even though "the reasonable man standard" is accepted as an
objective test, the application of that standard requires a subjective
determination since what is "unreasonable" to one person may be
quite reasonable to another. Thus, the jury is again asked to make
a subjective finding. Because the three issues require subjective
determinations, the statute on its face leaves the jury with consider-
able sentencing discretion in capital cases.

The discretion inherent in the Texas statutes, because of the
subjective nature of the three jury issues, is not limited or controlled
by any objective standards. Article 37.071 does not provide any
factors to guide the jury in its deliberations on these issues. While
it is true that many of the factors that might guide the jury may be
readily apparent," there is no assurance that the jury would con-
sider these factors or even be aware that it should consider any
factors. In addition, it has been noted that jurors often even ignore
the standards which should govern their decision in order to arrive
at the result they feel is proper.84

If the jury issues provided by article 37.071 are considered in
light of Furman, it is evident that they do not comply with the
requirements of that decision. Because there are no standards pro-
vided to guide the jury's answers to the subjective issues, the jury
may first decide whether the defendant should be executed and then
answer the issues accordingly to produce the desired result. Thus,
the possibility of inconsistency in the imposition of the death pen-
alty, objected to by Justices Douglas and White in Furman," still
exists under the Texas statutes. As a result, a jury may impose the
death penalty in one case and refuse to impose it in another case
under substantially the same circumstances. In addition, the Texas
statutes fail to meet Justice Douglas' objection because as much
opportunity exists for discrimination and prejudice to influence the
imposition of the death penalty as existed under the statutes which

37.071(b)(2) violates due process of law because of the vagueness of the word "probability."
See text accompanying notes 30-33, 35 supra. The Jurek majority, however, did not consider
this argument in the opinion of the court.

82. TEx. CODE CRIM. PROC. art. 37.071(b)(3) (Supp. 1974).
83. Jurek v. State, 522 S.W.2d 934, 939-40 (Tex. Crim. App. 1975).
84. McGautha v. California, 402 U.S. 183, 199-200 (1971).
85. Furman v. Georgia, 408 U.S. 238, 246-50, 314 (1972).
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were invalidated by Furman. Finally, there is no indication that the
death penalty will satisfy the objections of Justices Stewart and
White by being imposed more frequently or more uniformly because
death in a capital case will still result only at the option of the jury.
By failing to properly analyze and apply the opinions of Justices
Douglas, Stewart, and White in Furman, the court of criminal
appeals overlooked the indirect sources of sentencing discretion
which those three Justices condemned in 1972.

If the decision of the Texas Court of Criminal Appeals in Jurek
v. State" should be reviewed by the present United States Supreme
Court, reversal would probably result. This result might be based
on some ground other than the constitutionality of the Texas capital
punishment statutes under the eighth amendment. 7 If, however,
the Supreme Court should rule on the validity of the new Texas
sentencing procedure in capital cases, the Court would probably
find that the Texas statutes do not meet the test of Furman. Be-
cause juries still possess standardless sentencing discretion in capi-
tal cases, the imposition of the death penalty in Texas remains
violative of the prohibition of cruel and unusual punishment.

William R. Taylor

86. 522 S.W.2d 934 (Tex. Crim. App. 1975).
87. For example, the Supreme Court might hold that article 37.071 denies due process

of law because of vagueness, that the indictment was duplicitous, or that Jurek's confession
was inadmissible. See note 10 supra.
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