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A review of the record of the Court of Appeals for the Fifth
Circuit over the past several years indicates that the court can
hardly be accused of timidity in approaching environmental issues.
Although the number of controversial holdings rendered during the
1973-74 survey period was not quite matched in the 1974-75 period,
the court again took progressive environmental positions which
often resulted in its disagreeing with other circuits. These disagree-
ments, particularly the ones involving interpretations of the Federal
Clean Air Act,1 produce an unsettled state of law which ultimately
must be resolved by the United States Supreme Court.

In the preceding survey year, the Fifth Circuit's "no variance"
decision caused the most anxiety among air pollution regulators and
regulatees. The decision is illustrative of the disagreements among
the circuits concerning the Clean Air Act. In Natural Resources
Defense Council, Inc. v. EPA' the court held that the Environmen-
tal Protection Agency (EPA) could not approve those portions of
Georgia's air quality implementation plan which allowed postpone-
ments or variances from the compliance dates set forth in Georgia's
emission regulations. The court also held that the very restrictive
conditions of section 110(f) of the Clean Air Act3 provided the sole
mechanism by which a variance or postponement of compliance
could be obtained under the Act.

Apparently because four other circuits4 were in conflict, the
case was appealed to the Supreme Court. The Supreme Court re-
versed the Fifth Circuit's action5 and held that state variances are
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Texas submitted an amicus curiae brief which urged the reversal of the Fifth Circuit opinion
largely on the basis that Texas had set compliance dates more stringent than those required
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permissible if they do not compromise attainment or maintenance
of the national air quality standards. The issue, however, is far from
settled. The Supreme Court's opinion did not set out the criteria by
which a "compromise" of the standards may be tested. It seems
likely that at some point in the future there will be additional litiga-
tion on the question of under what conditions a variance or post-
ponement will be granted.

During this survey period, the Fifth Circuit again broke ranks
with another circuit' and took an environmentally attuned position
in yet another case involving the Clean Air Act. In Alabama v.
Seeber7 the court held that the Act requires federal facilities to
comply with all provisions of state air quality implementation
plans, including permit requirements. Under state permit pro-
grams, proposed pollution sources must submit to comprehensive
preconstruction review to ensure that all applicable standards will
be met. This preventive approach to air pollution control has been
one of the most effective tools available to states under their respec-
tive implementation plans.' Although federal facilities do not con-
stitute the bulk of air pollution sources, their contribution is not
insignificant.

Refusing to follow the "substantive-procedural" distinction
with respect to the nature of state permit systems that was relied
on by the Sixth Circuit in Kentucky v. Ruckelshaus,9 the Fifth
Circuit wisely avoided being sidetracked by labels. Whether they
are viewed as procedural or substantive measures, permit systems
are crucial parts of all state implementation plans. Federal facilities
should not be exempted from compliance with applicable state per-
mit requirements merely because they are federal entities.

Kentucky v. Ruckelshaus has been appealed to the Supreme
Court. Thus, the issue may soon be resolved.'" Congress is presently
considering an amendment of the Clean Air Act that would require
federal facilities to comply with all state plan requirements unless
a specific Presidential waiver has been issued.

by EPA in reliance on the variance mechanism to provide case-by-case flexibility in adjusting
the schedules up to the EPA attainment date.

6. Kentucky v. Ruckelshaus, 497 F.2d 1172 (6th Cir. 1974).
7. 502 F.2d 1238 (5th Cir. Oct. 1974).
8. The Texas Air Control Board has had a permit system since 1971. During that time,

approximately 4,000 facilities have been reviewed prior to construction.
9. 497 F.2d 1172, 1177 (6th Cir. 1974).
10. To illustrate the length of time involved in these matters, the EPA administrator

under whom this issue first arose has had two successors while the case goes on.
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Another environmental issue that the Fifth Circuit did not con-
sider during this survey period involves the question of whether the
EPA can force a state to implement federal requirements under the
Clean Air Act. This issue is currently creating considerable contro-
versy in other circuits. In Texas v. EPA," a case arising during the
preceding survey year, the EPA maintained that a number of trans-
portation control measures were necessary to attain and maintain
the national standard for photochemical oxidants. When Texas re-
fused to implement the measures, the EPA disapproved the state
plan and promulgated the disputed federal requirements. Texas
filed a petition for review in the Fifth Circuit.' 2 One of the 25 appel-
lants in the case argued that although the EPA could implement the
contested controls itself, it could not constitutionally force a state
to enact and enforce the federal measures.'3

The court did not address this argument. Its stated reasons for
failing to do so were that the argument was not made below and that
the State of Texas itself raised no such objection." Recently, how-
ever, in cases involving transportation control plans very similar to
the plan challenged in Texas v. EPA, two other circuits'5 have held
that the EPA cannot impose sanctions against a state that fails to
implement federally mandated measures. These cases will probably
be appealed by the EPA to the United States Supreme Court. In
light of these and other issues yet to be resolved, there is little doubt
that the forthcoming year will be of great interest to environmental
courtwatchers.

Survey

I. NATIONAL ENVIRONMENTAL POLICY ACT

A. Necessity of Environmental Impact Statement

Pursuant to the mandate of the National Environmental Policy

11. 499 F.2d 289 (5th Cir. 1974).
12. Id. at 293-94.
13. Id. at 320.
14. The real explanation is probably that the record in the case comprised over 20,000

pages. Any point, if not emphasized more strongly than was this particular argument, could
easily be overlooked in such a voluminous record. Furthermore, Judge Bell in his 28-page
opinion evidenced some of his frustration with the complexity of the case when he wrote,
"Lest we make of this case a career .... " Texas v. EPA, 499 F.2d 289, 297 (5th Cir. 1974).

15. Maryland v. EPA, No. 74-1007 (4th Cir., Sept. 19, 1975); Brown v. EPA, 521 F.2d
827 (9th Cir. 1975).
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