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Intellectual property law, that body of law dealing with pat-
ents, trademarks, copyrights, trade secrets, technological know-how
and the transfer thereof, continues to reveal itself as an embodiment
of the concept of a government of men and not of law-our heritage's
concept of "government of laws and not men" notwithstanding.
This conclusion is reached because the evidence and the statutes
often do not seem to control the results of cases so much as the
personal philosophies and intellectual predelictions of the judges
who decide the cases.

In the area of intellectual properties as in other areas, the trend
is distinctly away from concepts we once held dear-concepts once
viewed as fundamental to a free society and fundamental to any
desirable society. Property rights and attorney-client privilege
clearly are no longer popular concepts in the courts' and Congress'
address of these areas of law. Equitable business conduct is treated
with a judicial schizophrenia. The real and imagined lack of bus-
iness morality or equity of the claimant of a right are both used often
to destroy sometimes constitutionally granted rights. At the same
time even gross breaches of business morality or equity by the thief
of the intellectual property are excused in the name of unrestrained
competition, which often seems to be set up as the one true god
before which all other social policy must bow down and to which all
other social values must yield.

Judges, sometimes appearing to be off on intellectual frolics of
their own, find reasons or excuses to deny to the owners of such
famous trademarks as EVEREADY I and SHELL' the right to pre-
clude use of similar or identical names by poachers-and they so
find without apparent concern for whether the remedy that destroys
million-dollar trademark values is appropriate to the alleged wrong,
or whether the public is going to be confused and disserved by
competitive uses of the same mark on goods from different sources.
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Composers, authors, and owners of copyrighted material are held to
have no rights to participate in the profits earned from their works
by the sale to, or use by, cable television systems,3 or by the dissemi-
nation of their work for the entertainment of customers in a business
establishment.'

The real-world practicalities of invention identification, patent
application drafting and prosecution by mortal men who are imper-
fect, in addition to patent enforcement before courts that are imper-
fect, reflect so burdensome a process that courts often find them-
selves unable to apply their nice but abstract legal theories to pro-
tect even important inventions flowing from major research and
development investment.5 The ordinary return on a research and
development budget fares even more poorly when those who fi-
nanced the effort seek a return on their investments. It has even
been argued with impressive supporting evidence, that the patent
statute, Title 35, is a fraud upon the public that relies upon it,
because its theory of protection is so markedly contrasted with the
reality of substantial nonprotection of new technology.

The United States government formally bemoans its loss of the
large balance of international payments surplus which used to be
supported by this nation's technological preeminence. We observe
other nations like Japan not only catching but passing the United
States in first one and then another area of technology. Presidents
Johnson and Nixon cried out for increases in technology develop-
ment as solutions to our economic woes. President Ford pleads for
new energy and environmental control technology as well as tech-
nology for our general economic salvation.

Meanwhile, the independent and autonomous courts in their
opinions, which are law, and the Congress in its proposals, which
may become law, are rejecting intellectual property concepts while
simultaneously generating new reasons and expanding old reasons
for holding certain transfers of technology to be illegal and for hold-
ing rights in technology to be void or limited. This process dilutes
the return on investment and debilitates the incentive of private
industry to invest in research and development. The result is that
the country turns increasingly to government financing, positively
proven to be less than 10 percent as efficient as private financing,
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of research and development in advancing the applied technology
we so dearly need.

Those who control our law-making are steeped in a background
of antitrust enforcement, but they have never participated on a
research and development budget committee or tried to make an
expense for these pursuits return a profit. They have never patented
an invention, never licensed or enforced a patent, or negotiated a
know-how license-of which literally billions of dollars worth are in
force. The proof of these statements is that the last two Administra-
tors have given to their staff of anti-trust lawyers de facto control
over the Patent Office and Department of Commerce policy relating
to proposed intellectual property legislation. Further proof of the
point is that judges as a class are much more educated in the legal
theory of antitrust, and in the economic theory of what the college
economics textbooks call "perfect competition", than in the eco-
nomics of competitive research and development, which is never-a
strong word but not an unfair one-described in college textbooks,
law books, or other materials with which our judges would be famil-
iar.

There are, of course, important reasons for our government's
division of authority and power, and we are all happy to accept some
losses of efficiency in exchange for the protections of our form of
government. Still, a nation seeking new technology must find ways
to induce investment, not only in the theory of the law but in the
reality of commercial practice. The Fifth Circuit, beginning at least
as early as when Judge Hutcheson became Chief Judge some three
decades ago, has been one of the best at maintaining the balance
between the legal theory of intellectual property law and the reali-
ties of that law in action.

As you review the accomplishments of this circuit during the
past year, it should be both of interest and of value to attempt to
measure the court's performance against multiple yardsticks, in-
cluding society's need generally for protection of property rights, for
social justice in requiring that he who reaps pay him who sowed, and
for a law in action that assures a return on the peculiarly high risk
investment in research and development.
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