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In reflecting on the vital role which the Fifth Circuit has tradi-
tionally performed in exercising its labor law jurisdiction, one is
tempted to highlight decisions involving novel or unusual issues.
Such a decision would be Mobil Oil v. Oil, Chemical & Atomic
Workers Union' in which the court applied the Texas "right to
work" law to job sites located on the high seas, well outside the
physical boundaries of the State of Texas. But rather than view the
circuit through that fascinating choice-of-law case or any other
"key" decision, I have decided instead to look at a sampling of more
mundane, but not less important, run-of-the-mill National Labor
Relations Board (NLRB) cases. Because the region served by the
Fifth Circuit is less union-organized but, for related reasons, more
organizationally active than most other parts of the country, at least
in the private sector, this circuit continues to provide a vital link in
the chain of enforcement of the National Labor Relations Act (the
Act). How well does it perform that task? My impression-and it is
but an impression-is that it generally performs it very well. I will
use this occasion, however, to look closely at a few examples of very
ordinary cases-albeit of a type which is vital to the functioning of
the Act-where the court has provided full written opinions. Three
cases involving pre-election activity will serve to illustrate both the
strengths and the weaknesses in the chain of enforcement peculiar
to that Act. The Fifth Circuit is mostly to be commended for its
careful review of NLRB decisions. Occasionally, however, its review
has fallen short of the standard required for fair and vigorous judi-
cial enforcement. When that happens, however rarely, the court
needs to know, for the Fifth Circuit is a court which has reason to
be proud of its selfless devotion to the efficacy of the judicial pro-
cess.

NLRB v. Bancroft Manufacturing Co.,2 apart from its substan-
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1. 504 F.2d 272 (5th Cir. Nov. 1974), cert. granted, 96 S. Ct. 32 (Oct. 1975).
2. 516 F.2d 436 (5th Cir. July), rehearing en banc denied, 520 F.2d 1406 (5th Cir. Oct.
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tive ruling, illustrates one of the most serious shortcomings indige-
nous to the administration of the Act-delay. The circuit rendered
its decision 4 years after the election that was in issue, but the case
was already hoary when it reached the circuit. The union won the
election, and the employer refused to bargain on grounds that the
NLRB had erred in certifying the union because it had engaged in
improper campaign tactics. The circuit affirmed the Board's hold-
ing that certain statements made by pro-union individuals did not
constitute interference with the election. One such statement was
made by a black union organizer who asserted that black employees
would be discharged or laid off if the union lost the election and who
urged blacks to "stick together and try to get the plant organized
to where they had some protection." Another statement was made
by a union supporter who suggested that management was going to
give a black employee a car for swaying blacks to a pro-manage-
ment stance. The court laid down a test to distinguish between
types of racial appeals which "do not form the core of the theme of
the campaign" and those types which, as in Sewell Mfg. Co.,' do
form the essence of the campaign. The Fifth Circuit's analysis uti-
lized a two-step process:

First, were the statements racially inflammatory? If they were,
then the test for truth and relevancy must be made as Sewell
describes.' Second, if the remarks were not racially inflammatory,
then the statements should be reviewed under the familiar stan-
dards applied to any other type of alleged material misrepresen-
tation.'

The court noted that the expressed sentiments were pro-union and
pro-black and were not a projection of a black versus white dichot-
omy. Thus, the second step of the test was deemed applicable and
the ordinary rules laid down in Hollywood Ceramics' concerning

3. 138 N.L.R.B. 66 (1962).
4. So long . . . as a party limits itself to truthfully setting forth another
party's position on matters of racial interest and does not deliberately seek to
overstress and exacerbate racial feelings by irrelevant, inflammatory appeals, we
shall not set aside an election on this ground. However, the burden will be on the
party making use of a racial message to establish that it was truthful and germane,
and where there is doubt as to whether the total conduct of such party is within
the described bounds, the doubt will be resolved against him. 138 N.L.R.B. at 71-
72.
5. 516 F.2d 436, 442 (5th Cir. July), rehearing en banc denied, 520 F.2d 1406 (5th Cir.

Oct. 1975).
6. 140 N.L.R.B. 221, 223 (1962).
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material misrepresentation, timing, and adequacy of opportunity to
reply were pertinent. On that basis, the court cited facts indicative
of noninterference and declared that the Board did not abuse its
"broad discretion . ..by finding that the Company had failed to
show that the Union's statements so lowered the tone of the cam-
paign that the free choice of a majority of the employees cannot be
determined from the election results." 7

In NLRB v. Mr. Fine, Inc.8 the Fifth Circuit found that the
Board had improperly exercised its discretion in denying an em-
ployer a hearing on objections to an election where 2 days prior to
the voting the union had circulated a leaflet containing misleading
comparative wage data. Although the court made no determina-
tive statement as to the effect of the leaflet on the election, it did
observe that the union's distribution of the wage data immediately
before the election was an indication that the statement was "in-
tended . . .to mislead and thereby influence the election results
... ,I The circuit concluded that the employer had supplied
prima facie evidence which would warrant setting aside the elec-
tion and therefore denied enforcement of a bargaining order. The
case was remanded for a hearing on the objections.

The two foregoing cases, with their careful reasoning and cogent
reporting of the operative facts, stand in marked contrast to NLRB
v. Huntsville Manufacturing Co.,'" a third decision involving pre-
election conduct. I would be less troubled by this decision if the
circuit had detailed the operative facts of the case so that its opinion
could stand, for better or worse, as a precedential guide for any
similar pre-election conduct. One must, however, go to the decision
of the NLRB's Administrative Law Judge" to find those facts.

The Fifth Circuit opinion related that the case involved an
NLRB determination that an employer had violated section 8(a)(1)
of the Act by interrogating employees concerning their union senti-
ments and threatening them with loss of jobs if the union won the
election. The opinion pointed to a gratuitous statement in the Ad-
ministrative Law Judge's decision as a basis for its holding that the
judge had "erroneously placed the burden of proof on the Company

7. 516 F.2d 436, 444 (5th Cir. July 1975), rehearing en banc denied, 520 F.2d 1406 (5th
Cir. Oct. 1975).

8. 516 F.2d 60 (5th Cir. July 1975).
9. Id. at 64.
10. 514 F.2d 723 (5th Cir. June 1975), rev'g 211 N.L.R.B. No. 8 (May 31, 1974).
11. Huntsville Mfg. Co., N.L.R.B.-J.D. No. 67-74 (Feb. 13, 1974).
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to disprove an issue on which the [NLRB's] General Counsel car-
ried the burden."'" The statement in question, however, was simply
a reference to the probability that there had been a more widespread
campaign of interrogation than that which was indicated by the
numerous specific instances actually proven by the NLRB General
Counsel. In addition, the Board had already specifically disavowed
the overbroad statement in the Administrative Law Judge's opin-
ion. The Board's unanimous 3 finding of section 8(a)(1) violations
was based on many specific instances of interrogation which the
circuit lightly dismissed for a number of reasons. Among those rea-
sons were that only 10 employees were questioned, the question
most frequently asked was "What do you think of the union?", and
the questions were asked by low-echelon supervisors.

The Fifth Circuit was not persuaded that there were any threats
of reprisal, and characterized two instances in which "supervisors
had indicated that jobs would be lost if the union won the election
with references to the experience of Lincoln Mills 20 years ago''4 as
merely "factual statement[s]." Mention was also made of one
employee who testified that he was advised to get his brother off the
handbill line. This was the sum total of the Fifth Circuit's reporting
of the incidents on which the Board's finding had been based. Rely-
ing on a 1964 Ninth Circuit decision, Salinas Valley Broadcasting
Corp. v. NLRB, 5 and a 1954 Fifth Circuit decision, NLRB v. Ar-
mour & Co. ,6 the court concluded there was no section 8(a)(1) viola-
tion and wholly disregarded the supervening authority of the Su-
preme Court's 1969 decision in NLRB v. Gissel Packing Co."' In
doing so, the Fifth Circuit also failed to recognize the "fist inside a
velvet glove" which the Supreme Court had seen in NLRB v. Ex-
change Parts Co. 8

Because the operative facts reported in the Administrative Law
Judge's decision are essential to an understanding of what the cir-
cuit court did with the Board's findings, and because the circuit
failed to report those facts, I have summarized them herein. The
Administrative Law Judge found that several of the interrogations
had been conducted by the assistant plant manager, certainly not

12. 514 F.2d 723, 724 (5th Cir. June 1974).
13. The NLRB panel consisted of members Jenkins, Kennedy, and Penello.
14. 514 F.2d 723, 725 (5th Cir. June 1975).
15. 334 F.2d 604 (9th Cir. 1964).
16. 213 F.2d 625 (5th Cir. 1954).
17. 395 U.S. 575 (1969).
18. 375 U.S. 405, 409 (1964).
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a "low-echelon" supervisor as suggested by the circuit. Further-
more, all the inquiries were not merely casual ones about how the
employees felt about the union, and the circumstances of most of
the interrogations were not denied by the supervisors (although
many could not "recall" them). 9

A supervisor asked employee Mahathey what she thought
about the union. When told that she felt the employees needed the
union, the supervisor talked with her about "personal difficulties he
had had with her" and "hoped she would not see where the employ-
ees needed a union." A supervisor asked employee Rice what he
thought about the union and reminded him of Lincoln Mill's closing
20 years before when it was organized by the union. Another super-
visor made a similar inquiry of Rice and told him that it was he,
the supervisor, and not the union that had given Rice a job in
January. This supervisor also said that when the plant had closed
20 years ago "people lost their cars and their homes." He asked
whether Rice had a wife and two kids and how he would like for it
to happen today as it had happened 20 years ago. He then told Rice
he wanted him to get his brother off the handbill line, because he
had done Rice a favor in January by giving him his job back and
now he wanted Rice to do him a favor and "get John off the handbill
line." Employee Wiggins was told by a supervisor that if the union
got in "it would be like it was when the old Lincoln Mill was trying
to get a union in there and they closed the place down." Employee
Loma was interrogated not only about her own feelings toward the
union but also about the feelings of other employees. Employee
Wilbourn was told by a supervisor that the company would not train
for a high paying job anyone who supported a union. The supervisor
also asked him whether, if he were given a higher paying job, he
would continue to get union cards signed. Employee Watkins, when
asked by a supervisor what she thought about the union, replied she
did not know. The supervisor then asked Watkins if she had signed
a card. When she replied that she had not, the supervisor advised
her not to fill one out. On the day before the election the same
supervisor told her that she could "go ahead and vote for the Com-
pany and keep her job, or she could vote for the union." A supervisor
asked employee Browning what she had talked about with a union
man at the plant gate, and told her that she "knew how the Com-
pany wanted her to vote and she had better vote no, but they could

19. Huntsville Mfg. Co., N.L.R.B.-J.D. No. 67-74 (Feb. 13, 1974).
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not tell her how to vote and that if the Union went on strike she
would lose her job." Two days prior to the election he again re-
minded her that she "had better vote no because if she did not she
would lose her job and she had a child to support." Immediately
after the election the same supervisor said to her: "We won; you
have a job come Monday."

The Administrative Law Judge held that the foregoing state-
ments and other evidence not here recounted showed that the com-
pany made every effort to find out how the employees were reacting
to the union campaign and that the reported coversations suggested
to some that the way to keep their jobs was to vote against the
union. The references to the shutdown at Lincoln Mills 20 years
before, with the implied threat of a shutdown in the future if the
union were voted in, were made without indicating that the com-
pany "would not necessarily close down if the Union came in or that
Lincoln Mills closed down only because of the Union's intransigence
and strike."2 0 Furthermore, "[n]one of the 'safeguards' which the
Board has spelled out in Johnnie's Poultry2l and other cases were
recited to the employees. '22

The Fifth Circuit stated that it was not persuaded that there
were threats of reprisals and found the supervisors' inquiries "per-
missible" without even discussing the omission of assurances and
safeguards established in Johnnie's Poultry23 and other decisions.24

Although the court said that it was accepting the Administrative
Law Judge's credibility resolutions, 25 it did not appear to heed the
admonition of the Supreme Court in Universal Camera v. NLRB 21
that a reviewing court may not reverse a Board decision supported
by substantial evidence even though the court might justifiably
have reached a different conclusion. Certainly it ignored the Court's
first amendment and section 8(c) analysis in Gissel,27 which stressed
that "[a]ny assessment of the precise scope of employer expression

. . must be made in the context of its labor relations setting. Thus,
an employer's rights cannot outweigh the equal rights of the em-
ployees to associate freely as those rights are embodied in § 7 and

20. Id. at 14.
21. 146 N.L.R.B. 770 (1964), rev'd, 334 F.2d 617 (8th Cir. 1965).
22. Huntsville Mfg. Co., N.L.R.B.-J.D. No. 67-74 at 14 (Feb. 13, 1974).
23. 344 F.2d 617 (8th Cir. 1965).
24. E.g., Teamsters Local 633 v. NLRB, 509 F.2d 490 (D.C. Cir. 1974) (Bulk Haulers).
25. 514 F.2d 723, 725 (5th Cir. June 1975).
26. 340 U.S. 474 (1951).
27. 395 U.S. 575 (1969).
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protected by § 8(a)(1) and the proviso to § 8(c)." 8 Using language
which would be equally applicable to the Huntsville statements, the
Supreme Court further declared that "any balancing of those rights
must take into account the economic dependence of the employees
on their employers, and the necessary tendency of the [employees],
because of that relationship, to pick up intended implications of the
[employers] that might be more readily dismissed by a more disin-
terested ear." 9 Providing a caveat to the "robust" debate approach
which the Court had found appropriate in Linn v. Plant Guard
Workers Local 11430 and New York Times v. Sullivan" for assess-
ment of statements in libel actions, the Supreme Court said:

[W]hat is basically at stake is the establishment of a nonperma-
nent, limited relationship between the employer, his economically
dependent employee and his union agent, not the election of legis-
lators or the enactment of legislation whereby that relationship is
ultimately defined and where the independent voter may be freer
to listen more objectively and employers as a class freer to talk. 2

The Court in Gissel added:

If there is any implication that an employer may or may not take
action solely on his own initiative for reasons unrelated to eco-
nomic necessities and known only to him, the statement is no
longer a reasonable prediction based on available facts but a threat
of retaliation based on misrepresentation and coercion, and as such
without the protection of the First Amendment."3

The Huntsville decision may have been only an aberration.
Indeed, the Fifth Circuit's record of careful analysis and frank dis-
cussion of material facts in labor cases would indicate that it is. The
issues involved in Huntsville, however, are so significant for mean-
ingful enforcement of the National Labor Relations Act that I have
felt it important to highlight the manner in which the circuit han-
dled this otherwise obscure decision. In so doing, I would not wish
to detract from the court's generally high level of performance, as
illustrated by its Bancroft and Mr. Fine decisions, but it is precisely

28. Id. at 617.
29. Id. (emphasis added).
30. 383 U.S. 53 (1966).
31. 376 U.S. 254 (1964).
32. NLRB v. Gissel Packing Co. 395 U.S. 575, 617-18 (1969).
33. Id. at 618.
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because the appellate process is so vital a link in the chain of en-
forcement under the NLRA that weak links such as Huntsville need
to be identified and assiduously avoided.

Survey

By passing the Labor Management Relations Act (LMRA),
Congress provided guidelines for defining the rights and obligations
of the employer and the union in their dealings with each other and
with employees. The majority of the labor litigation with which the
Fifth Circuit dealt during this survey year arose under this Act.'

I. EMPLOYER INTERFERENCE WITH EMPLOYEE RIGHTS

Under the broad prohibition of section 8(a),' the LMRA seeks
to protect employees and unions from interference and domination
by employers. Specifically, the Act prohibits any practice by an
employer which tends to interfere with, restrain, or coerce employ-
ees in the exercise of their rights of organization or other concerted
activities for the purpose of collective bargaining. Current Fifth
Circuit section 8(a) cases involved wrongful termination of em-
ployment,3 an employer's requirement to join a union,' and election
interference by an employer. '

A. Employer's Requirement to Join Union

In NLRB v. Booth Services, Inc.' the court found substantial
evidence to support the National Labor Relations Board (NLRB)
finding that the defendant company had forced its employees to join
the Oil, Chemical, and Atomic Workers International Union
(OCAW), a union that did not oppose the use of automatic welding
machines. The company had bargained for possible employment on

1. Cases dealing with Title VII (employment discrimination) are included in the Civil
Rights Survey. See Survey, p. 390 supra.

2. 29 U.S.C. § 158(a) (1970).
3. Armstrong Rubber Co. v. NLRB, 511 F.2d 741 (5th Cir. Apr. 1975); NLRB v. Mueller

Brass Co., 509 F.2d 704 (5th Cir. Mar. 1975); NLRB v. Mueller Brass Co., 501 F.2d 680 (5th
Cir. Oct. 1974).

4. NLRB v. Booth Servs. Inc., 516 F.2d 949 (5th Cir. July 1975).
5. NLRB v. Litho Press, 512 F.2d 73 (5th Cir. Apr. 1975); NLRB v. Huntsville Mfg.

Co., 514 F.2d 723 (5th Cir. June 1975).
6. 516 F.2d 949 (5th Cir. July 1975).
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