
TEXAS TECH LAW REVIEW

because the appellate process is so vital a link in the chain of en-
forcement under the NLRA that weak links such as Huntsville need
to be identified and assiduously avoided.

Survey

By passing the Labor Management Relations Act (LMRA),
Congress provided guidelines for defining the rights and obligations
of the employer and the union in their dealings with each other and
with employees. The majority of the labor litigation with which the
Fifth Circuit dealt during this survey year arose under this Act.'

I. EMPLOYER INTERFERENCE WITH EMPLOYEE RIGHTS

Under the broad prohibition of section 8(a),' the LMRA seeks
to protect employees and unions from interference and domination
by employers. Specifically, the Act prohibits any practice by an
employer which tends to interfere with, restrain, or coerce employ-
ees in the exercise of their rights of organization or other concerted
activities for the purpose of collective bargaining. Current Fifth
Circuit section 8(a) cases involved wrongful termination of em-
ployment,3 an employer's requirement to join a union,' and election
interference by an employer. '

A. Employer's Requirement to Join Union

In NLRB v. Booth Services, Inc.' the court found substantial
evidence to support the National Labor Relations Board (NLRB)
finding that the defendant company had forced its employees to join
the Oil, Chemical, and Atomic Workers International Union
(OCAW), a union that did not oppose the use of automatic welding
machines. The company had bargained for possible employment on

1. Cases dealing with Title VII (employment discrimination) are included in the Civil
Rights Survey. See Survey, p. 390 supra.

2. 29 U.S.C. § 158(a) (1970).
3. Armstrong Rubber Co. v. NLRB, 511 F.2d 741 (5th Cir. Apr. 1975); NLRB v. Mueller

Brass Co., 509 F.2d 704 (5th Cir. Mar. 1975); NLRB v. Mueller Brass Co., 501 F.2d 680 (5th
Cir. Oct. 1974).

4. NLRB v. Booth Servs. Inc., 516 F.2d 949 (5th Cir. July 1975).
5. NLRB v. Litho Press, 512 F.2d 73 (5th Cir. Apr. 1975); NLRB v. Huntsville Mfg.

Co., 514 F.2d 723 (5th Cir. June 1975).
6. 516 F.2d 949 (5th Cir. July 1975).
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a pipeline project in West Texas with three other unions that op-
posed the use of automated welding machines but could not reach
an agreement with them. It therefore contracted with OCAW to
build the section of pipeline. The court found that the company had
told six prospective employees that they had to join OCAW in order
to begin work. The Fifth Circuit upheld the NLRB order requiring
that the company reimburse employees for dues and initiation fees
incurred when they were forced to join OCAW. Those employees,
however, who voluntarily joined OCAW were found not to be enti-
tled to similar reimbursement. The court reasoned that the NLRB
order was remedial and not penal in nature as alleged by the com-
pany because liability could be avoided by the company if it showed
either that a particular employee already belonged to OCAW before
he began to work or that the employee voluntarily joined OCAW.

B. Election Interference

In reviewing an NLRB order in a case in which an employer has
been found to have interfered with a union election, a court must
determine if the alleged violation is supported by substantial evi-
dence.' If in fact substantial evidence of election interference is
found, the court may enforce various remedies,' including setting
aside the election.

In NLRB v. Litho Press9 the court enforced an NLRB Order
setting aside an election because of the employer's unlawful interro-
gation of employees concerning union activities.'" The court held
that even though an employee who conducted an anti-union meet-
ing was not technically identified with management, the presence
of a member of management when anti-union statements were
made at the meeting by the employee who conducted it was suffi-
cient to impute the remarks to management and to support the
Board's finding of interference with the subsequent election."

II. THIRD PARTIES' INTERFERENCE WITH EMPLOYEES' RIGHTS

By enactment of sections 7 and 8(a)(1) of LMRA, Congress
sought to protect the rights of employees to engage in picketing and

7. 29 U.S.C. § 160(f) (1970).
8. For a discussion of these remedies and the review of NLRB findings, see the Introduc-

tion to this Survey, page 497 supra.
9. 512 F.2d 73 (5th Cir. Apr. 1975).
10. Id. at 74. See NLRB v. Varo, Inc., 425 F.2d 293 (5th Cir. 1970).
11. Id. at 75.
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other activities for the purpose of collective bargaining. Section 712
speaks in general terms of the right of employees to effect self-
organization and to engage in other concerted activities directed at
self-organization. Section 8(a)(1) 3 specifically makes it an unfair
labor practice for an employer to restrain or interfere with the rights
granted in section 7.

A complicated issue under these sections, and one that has
received considerable attention from the Supreme Court, 4 concerns
the circumstances in which picketing is a protected activity with
which there can be no interference. The Fifth Circuit dealt with the
issue in the notable decision of Hudgens v. NLRB'5 which involved
inside-the-mall picketing of an individual store located in a subur-
ban shopping mall. In Hudgens the Fifth Circuit fashioned a new
two-pronged test for determining whether picketing is a protected
section 7 activity. The main labor law issue was whether a third
party, in this case the shopping mall owner, violated sections 7 and
8(a)(1) by prohibiting warehouse employees of the company owning
one of the shopping mall's retail stores from picketing the entrances
to the store in aid of a strike by the warehouse employees.'" Also at
issue were the first amendment rights of the picketing employees.

The defendant mall owner argued that the decision of the Su-
preme Court in NLRB v. Babcock & Wilcox Co.'7 controlled
Hudgens. The court concluded that the application of Babcock &
Wilcox was limited to situations in which pickets need to reach an
identifiable audience, the other employees. Hudgens was distin-
guished because the pickets therein were directing their message at
consumers who did not constitute a readily identifiable audience., '

The court distinguished Babcock & Wilcox on the ground that the
property rights involved in that case were those of the employer and
not of a third party such as the defendant mall owner in Hudgens.
Furthermore, grievances asserted by the pickets in Babcock &

12. 29 U.S.C. § 157 (1970).
13. 29 U.S.C. § 158(a)(1) (1970).
14. See Lloyd Corp. v. Tanner, 407 U.S. 551 (1972); Central Hardware Co. v. NLRB,

407 U.S. 539 (1972); Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308
(1968); NLRB v. Babcock & Wilcox Co., 351 U.S. 105 (1956).

15. 501 F.2d 161 (5th Cir. Sept. 1974).
16. Id. at 162.
17. 351 U.S. 105 (1956).
18. Babcock & Wilcox held that nonemployee organizers seeking to solicit on an em-

ployer's private property must show a lack of reasonable alternative means of communicating
with the intended audience of employees. Id.
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Wilcox were found to be related to the right to organize a bargaining
unit, not to the right to influence consumers by picketing a mall as
in Hudgens. After drawing these distinctions, the Fifth Circuit ana-
lyzed the available alternative channels of communication'9 and
found that there were in fact no other practical alternatives to pick-
eting the mall.

The examination of the alternative channels of communication
derived from Babcock & Wilcox constitutes the first prong of the
two-pronged test announced by the court in Hudgens. In addition,
a second prong was developed by drawing from the decision of the
Supreme Court in Lloyd Corp. v. Tanner." This second prong in-
quires whether the purpose of the conduct assertedly protected by
the first amendment is directly related to the use to which the
picketed property was being put. The court, focusing on the message
sought to be conveyed by the union and on its intended consumer
audience, found that the picketing in the instant case was reason-
ably related to the business of the mall. The court noted, in addi-
tion, that a rigid application of the strict relationship test of Lloyd
could immunize businesses located in suburban malls from all
picketing within the mall itself.2 ' The court therefore held that the
mall owner was guilty of unfair labor practices in excluding the
pickets from the mall itself.

III. EMPLOYEE'S REFUSAL TO BARGAIN WITH THE UNION

A. The Bargaining Unit

The bargaining requirement of section 8(a)(5)22 makes it an
unfair labor practice for an employer to refuse to bargain collec-
tively with the representatives of his employees. It is therefore often
necessary to determine not only who represents the employees, but
also who the employees themselves are. In determining who repre-
sents the employees, the Board sometimes relies on the successor-
ship doctrine. This doctrine was developed by the NLRB to protect
employees' rights to be represented by the union of their choice and
to stabilize the employer-bargaining representative relationship.

19. The court dealt with communication by means of picketing on public streets adja-
cent to the shopping mall, picketing mall entrances, or the mall parking lots, and the distribu-
tion of handbills. 501 F.2d 161, 168 (5th Cir. Sept. 1974).

20. 407 U.S. 551 (1972).
21. 501 F.2d 161, 168 (5th Cir. Sept. 1974).
22. 29 U.S.C. § 158(a)(5) (1970).
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The employer must continue to bargain with a successor union if the
organization continues to represent the employees by their own
choosing. The circuit ruled on the application of this doctrine when
one division of a single combination local elects to merge with an-
other local. This situation arose in NLRB v. Newspapers, Inc.,2 a
case which also presented the court with the novel question of the
bargaining rights of different divisions of a combination local.

In Newspapers the printing pressmen division of Austin Local
143, a single combination local, had voted to be represented by
Houston Local 43. The employer argued that he was relieved of the
duty to bargain with the pressmen division because the successor-
ship doctrine did not apply if only a single division of a union merges
with another union. The employer contended that the doctrine
should apply only if all divisions of the union merge with another
union. The court, speaking through Judge Tuttle, disagreed and
held that the successorship doctrine should apply when the division
retains its identity and no other labor organization attempts to rep-
resent the division that elected to merge with another local.

In addition to ascertaining the identity of the correct represen-
tatives of a body of workers, the Fifth Circuit was faced with de-
termining the identity of the employees within a given "unit." Such
a determination is crucial to a finding of whether individuals are
"employees" and thus covered by a bargaining agreement or inde-
pendent contractors and thus generally excluded from coverage by
section 2(3) of LMRA. 4 A traditional means by which courts decide
whether a laborer is an employee is the control test. This test focuses
on the nature and the amount of control reserved by the person for
whom the work is done. The employer-employee relationship exists
when the person for whom the work is done has the right to control
and direct the work, not only as to the result accomplished by the
work, but also as to the details and means by which that result is
accomplished.15 The court in NLRB v. Deaton, Inc."5 applied the
control test.

Recognizing that the control test was not the sole analytical tool

23. 515 F.2d 334 (5th Cir. June 1975).
24. 29 U.S.C. § 152(3) (1970) which provides, in relevant part: "The term 'employee'

shall .. .not include . . . any individual having the status of an independent contractor

25. NLRB v. Phoenix Mut. Life Ins. Co., 167 F.2d 983, 986 (7th Cir.), cert. denied, 335
U.S. 845 (1948).

26. 502 F.2d 1221 (5th Cir. Oct. 1974).
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for determining employee status, the Fifth Circuit did not look
solely to the control over the employee exercised by the employer.
The court looked, in addition, to controls exercised by a regulatory
agency on the industry involved. Thus, because of Interstate Com-
merce Commission controls" and the methods used by the employer
in his selection of drivers, the court concluded that both drivers who
owned their trucks and drivers who drove company-owned trucks
were employees for purposes of determining whether the employer
was obligated by the bargaining agreement.

B. Refusal to Bargain Based Upon Election Irregularities

An employer may be justified in his refusal to bargain with a
union if union election irregularities were of such magnitude that an
unfair election resulted. ' Such a refusal to bargain is justified be-
cause the employer need only bargain with an employee representa-
tive who is properly designated or selected for the purpose of collec-
tive bargaining. 9

In five current cases30 the Fifth Circuit reviewed NLRB Orders
requiring employers to cease and desist from refusing to bargain
collectively with unions. The employer in each case contended that
the union had engaged in irregularities which had materially af-
fected the outcome of the election and that, as a result, he had no
duty to bargain with the representative so elected.

In one such case, NLRB v. Bancroft Manufacturing Co. ,' the
court construed and extended the reasoning found in the earlier
NLRB decision in Sewell Manufacturing Co. 3 The court applied
Sewell to a situation in which a union employed racial remarks in
an election contest which were intended to degrade an employer. In
Sewell the NLRB enunciated for the first time a policy for dealing

27. 49 U.S.C. § 304(e) (1970) provides for ICC carrier controls over trucks which are
not owned by a carrier. These controls are important because the carrier must control the
drivers to some extent in complying with ICC regulations.

28. See, e.g., United Steelworkers v. NLRB, 496 F.2d 1342 (5th Cir. July 1974).
29. 29 U.S.C. §§ 158(a)(5), 159(a) (1970).
30. NLRB v. B.D. Holt Co., 516 F.2d 505 (5th Cir. July 1975); NLRB v. Bancroft Mfg.

Co., 516 F.2d 436 (5th Cir. July 1975); NLRB v. Mr. Fine, Inc., 516 F.2d 60 (5th Cir. July
1975); NLRB v. Benner Glass Co., 514 F.2d 641 (5th Cir. June 1975); NLRB v. Con-Pac, Inc.,
509 F.2d 270 (5th Cir. Mar. 1975).

31. 516 F.2d 436 (5th Cir. July 1975).
32. 138 N.L.R.B. 66 (1962). Sewell involved an anti-union campaign by a white em-

ployer based upon the supposition that because the union supported equal rights for blacks,
a vote for the union was tantamount to a vote for an integrated society. Thus, the "core" of
the campaign was racially oriented.
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with racially inflammatory remarks in representation campaigns.
The Fifth Circuit found that Sewell invalidated an election only if
the remarks formed the core of the theme of the campaign. In
Bancroft Judge Goldberg concluded that the union's remarks were
only "injected" into the campaign.33 The court fashioned a new test
to determine whether racial remarks are central to the union's cam-
paign. This test required that the court first inquire as to whether
the allegedly inflammatory remarks were in fact racially inflamma-
tory and, if so, whether they were true and relevant. Applying the
new test to the mere "injected" remarks in Bancroft, Judge Gold-
berg concluded that the company had failed to show "that the
Union's statements so lowered the tone of the campaign that the
free choice of a majority of the employees [could not] be deter-
mined from the election results."34

The principal concern in two other election irregularity cases35

was whether inaccurate union statements made during an election
campaign concerning union dues and initiation fees invalidated the
election. In the recent Supreme Court decision of NLRB v. Savair
Manufacturing Co.36 the Court held that the waiver of union initia-
tion fees in return for employees' signatures on authorization cards
indicating their approval of the union violated the free choice pre-
requisite for a valid election. The Fifth Circuit in NLRB v. Con-Pac,
Inc. "7 found Savair to be inapplicable inasmuch as the union in Con-
Pac had stated that there would be no initiation fees at all, regard-
less of whether the employees signed an authorization card evidenc-
ing their approval of the union. In such a situation, the court rea-
soned, the free choice of the employees was not affected and the
employer had no grounds for objecting to the election.

With respect to the related problem of inaccurate representa-
tion of the amount of union dues, the court held in NLRB v. B.D.
Holt Co.3" that the discrepancy in amounts publicized in pre-
election union communications and the higher dues actually re-
quired by the union after the election was so minor as to have had

33. The substance of the "injected" remarks may be found at 516 F.2d 436, 440 (5th
Cir. July 1975).

34. 516 F.2d 436, 444 (5th Cir. July 1975).
35. NLRB v. Benner Glass Co., 514 F.2d 641 (5th Cir. June 1975); NLRB v. Con-Pac,

Inc., 509 F.2d 270 (5th Cir. Mar. 1975).
36. 414 U.S. 270 (1973).
37. 509 F.2d 270, 272 (5th Cir. Mar. 1975).
38. 516 F.2d 505, 508 (5th Cir. July 1975).
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no effect on the election. Writing for the Fifth Circuit, Judge Ains-
worth noted that the union bylaws which were distributed prior to
the election contained the most recent publication of dues rates and
that the minor discrepancy was probably not even considered by the
employees in deciding how to vote.

IV. ENFORCEMENT OF COLLECTIVE BARGAINING

AGREEMENTS- SECTION 301 OF LMRA

Section 301 of LMRA provides that suits for violation of con-
tracts between an employer and a labor organization representing
employees in an industry affecting commerce, or for violations of
contracts between such labor organizations, may be brought in any
United States District Court having jurisdiction over the parties
regardless of the citizenship of the parties and the amount in con-
troversy.3 9 The jurisdictional power of the district courts may be
exercised even in the absence of a prior NLRB ruling. Among the
most important section 301 cases recently decided by the Fifth Cir-
cuit was Mobil Oil Corp. v. Oil, Chemical & Atomic Workers Inter-
national Union.'"

Mobil Oil involved the interesting question of whether a union
shop clause" in a collective bargaining agreement was violative of
the Texas "right-to-work" law. 2 In one of its few current en banc
labor decisions, the Fifth Circuit held that Texas law rather than
admiralty law applied to the construction and application of the
collective bargaining agreement in question. Therefore, despite the
fact that the employees' job situs was on the high seas, the union
shop provision which violated the Texas right-to-work law could not
stand.

The case arose in the form of a declaratory judgment action
brought under section 301 by the employer. In determining the ap-
plicability of Texas law, the court reasoned that the legislative his-
tory of section 14(b) of the Taft-Hartley Act,43 which allows a state
to enact right-to-work laws at its option, prevents one from seriously
arguing that Congress intended to permit the states to prohibit

39. 29 U.S.C. § 185 (1970).
40. 504 F.2d 272 (5th Cir. Nov. 1974).
41. A union shop clause is a clause in a bargaining agreement which calls for a shop in

which only members of labor unions are engaged as workmen. BLACK's LAW DICTIONARY 1702
(rev. 4th ed. 1968).

42. TEX. REV. CIv. STAT. ANN. art. 5154a, § 8a, art. 515 4 g, § 1, and art, 5207a, § 2 (1971).
43. 29 U.S.C. § 164(b) (1970).
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compulsory unionism only in those instances where interstate com-
merce was not affected. The court noted that, absent any express
Congressional mandate to exempt seamen from the operation of
state right-to-work laws, the court would and should not go beyond
constitutional prerogatives to impose judge-made law. Therefore,
Judge Thornberry refused to recognize the dissent's argument "that
seamen have traditionally maintained an exceptional status in re-
gard to the regulation and control of their employment"" and held
that, absent contrary Congressional intent, Texas law should apply.
Judge Ainsworth, writing for the six dissenting judges, argued sim-
ply that the Texas right-to-work law was not controlling in this
situation because seamen's employment rights traditionally have
been determined according to federal statutory and admiralty law.

The important result of this case is that employers will not be
bound by collective bargaining agreements which contain union
shop provisions that are in conflict with state right-to-work laws.
This result, as announced in Mobil Oil, is the court's interpretation
of the combined effect of sections 7 and 8(a)(3) of the LMRA, pro-
tecting the right to organize for collective bargaining,45 and section
14(b) of the Taft-Hartley Act. The majority recognized that section
14(b) does not except seamen from the effect of the right-to-work
law. Therefore, seamen must come within the scope of the state's
right-to-work law, and any union shop clause involving seamen that
is violative of that state law is void.

V. JURISDICTIONAL ISSUES

As a necessary but often complex prelude to the consideration
of substantive labor law issues, a court must deal with its own power
and other courts' powers to decide certain types of cases. The Fifth
Circuit has outlined various jurisdictional guidelines for the district
courts, and in the process, it has enlarged federal district court
jurisdiction in labor matters.

The issue to be decided by the Fifth Circuit in Mumford v.
Glover" was whether a class action could be brought in federal
district court by members of a union where the plaintiffs predicated
the exercise of federal jurisdiction on two grounds: the employer's
alleged violation of a labor contract and the union's abuse of the

44. 504 F.2d at 284.
45. See text accompanying note 11 supra.
46. 503 F.2d 878 (5th Cir. Nov. 1974).
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duty of fair representation. The Fifth Circuit, speaking through
Judge Goldberg, held that the union members' class action suit
could not be maintained under section 30111 of the LMRA because
there was no evidence of the alleged violation of the collective bar-
gaining agreement. Although the second ground for federal jurisdic-
tion, that the union had abused its duty of fair representation, had
not been raised in the district court, the Fifth Circuit sustained
plaintiffs' right to bring this class action in federal court based upon
28 U.S.C. § 1337 which gives district courts original jurisdiction of
any civil action arising under any act of Congress regulating com-
merce.

The Fifth Circuit further enlarged the district courts' original
jurisidiction in Smith v. Local 25, Sheet Metal Workers." The issue
involved in Smith was whether the NLRB had exclusive jurisdiction
over a job referral claim by employees against their union. Judge
Thornberry recognized that union discrimination in job referrals
against a member of a bargaining unit was normally within the
exclusive jurisdiction of the NLRB. He took note, however, of other
circuit decisions on this same issue" and held once more that the
suit could be maintained under 28 U.S.C. § 1337 as an action arising
under an act of Congress regulating commerce. These decisions il-
lustrate the breadth of the special federal question jurisdiction con-
ferred by section 1337. That it is increasingly used to confer jurisdic-
tion in labor matters should come as only a slight surprise to practi-
tioners familiar with the principles of federal jurisdiction.

Larry L. Wharton

47. See text accompanying note 39 supra.
48. 500 F.2d 741 (5th Cir. Sept. 1974).
49. See cases cited at 500 F.2d at 748.
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