
Land Use Planning-Zoning Regulations That Exclude Seg-
ments of the Region's Population on the Basis of Wealth Are
Presumptively Invalid. Southern Burlington County NAACP v.
Mount Laurel, 336 A.2d 713 (N.J. 1975), appeal dismissed, 44
U.S.L.W. 3198 (U.S. Oct. 7, 1975).

An action was brought by four classes of plaintiffs' against the
township of Mount Laurel attacking the municipality's restrictive
land use regulations2 on the ground that the regulations systemati-
cally and purposefully 3 excluded moderate and low income families
from the municipality.' Mount Laurel is a suburb of the city of
Camden within the South Jersey metropolitan area. The portion of
the city zoned for residential purposes was restricted to single-
family, unattached dwellings with building and lot-size require-
ments that, in effect, prohibited inexpensive housing.5 Multi-family
housing and mobile homes were prohibited in the municipality ex-
cept in four areas.' These excepted areas permitted apartments and
townhouses, but imposed restrictions on the number of bedrooms
allowable as well as expensive building requirements.' As a result,
even these multi-family dwellings were in a rental range well beyond

1. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 717 n.3 (N.J.
1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975). These four categories of
plaintiffs were (1) residents of Mount Laurel living in substandard housing, (2) former resi-
dents who were required to seek housing elsewhere because of the lack of adequate housing,
(3) non-residents who desired to live in Mount Laurel, (4) three organizations representing
the interests of racial minority groups. The trial court, upon challenge of all plaintiffs' stand-
ing by the city, decided only the adequacy of the resident plaintiffs' standing. Although not
an issue on appeal, the Supreme Court of New Jersey noted that both classes of non-resident
plaintiffs also had standing. The court expressed no opinion as to the fourth group on plain-
tiffs' standing. Id.

2. For purposes of this note reference will be made to land use regulations as well as
zoning ordinances. The two terms are not synonymous. "Land use regulations" is a broader
term including not only zoning ordinances, but also any device used by a municipality to
enforce its general land use plan. Thus, the reference to land use regulations encompasses
subdivision controls, deed restrictions, building codes as well as zoning ordinances. In the
Mount Laurel decision the municipal zoning ordinance was under attack by the plaintiffs,
not Mount Laurel's entire land use plan. The court, however, did not limit the language of
the decision to "zoning ordinances" but spoke in terms of land use regulations as well.

3. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 718 (N.J. 1975),
appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).

4. Id. at 716-17 n.2. For purposes of this discussion the same definitions of "low income"
(up to $7,000 a year) and "moderate income" (up to $10,000-$12,000 a year) shall be used
here as were used by the court.

5. Id. at 719-20.
6. Id. at 720-21.
7. Id. at 721.
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the means of low and moderate income families and were severely
limited as to the number of units available for families with chil-
dren.8 The municipality's alleged purpose for the regulatory scheme
was to ensure low property taxes for Mount Laurel's citizens.,

The trial court held the city's zoning ordinance invalid in toto
and ordered a study to determine the low and moderate income
housing needs of persons presently living in Mount Laurel in sub-
standard housing and those who lived outside the city but who were
presently working or who in the future would work in Mount Laurel.
It further ordered that a plan be drawn for satisfying the needs
shown by the study.'" Jurisdiction was retained by the trial court for
its approval of the plan." On appeal by the township, the Supreme
Court of New Jersey modified the lower court's judgment by invali-
dating only portions of the zoning ordinance and vacating the part
that required the study and plan. 2 The judgment as modified was
then affirmed." The Supreme Court held that the failure of a mu-
nicipality affirmatively to provide a realistic opportunity, through
its land use regulations, for the existence of low and moderate in-
come housing adequate to meet the needs of the region was contrary
to the state's general welfare and presumptively in violation of the
state constitution. 4

The court in Southern Burlington County NAACP v. Mount
Laurel'5 was faced with deciding whether developing municipalities
like Mount Laurel could continue, by way of their land use policies
and regulations, to exclude certain segments of the state's popula-
tion from their boundaries.'" In approaching the issue, the court
focused on state constitutional requirements.'7 First, the court rec-

8. Id. at 721-22, 729. The court held that attempts to limit the population of children
within the municipality to keep educational costs low was contrary to the general welfare and
invalid; cf. Molino v. Mayor and Council, 281 A.2d 401 (N.J. Super. Law Div. 1971).

9. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 723 (N.J. 1975),
appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).

10. Id. at 716, 734.
11. Id. at 716.
12. Id. at 716, 734. The appeal to the Appellate Division was certified by the Supreme

Court of New Jersey before argument in the division.
13. Id. at 734.
14. Id. at 728.
15. 336 A.2d 713 (N.J. 1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).
16. Id. at 717. The court refused to limit its decision to the economic poor or the

minority group poor but extended its opinion to include the young, the old, single persons,
and large growing families who may not have the resources available to afford high priced
housing and who must often live in low and moderate cost housing.

17. Id. at 725.
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ognized that the power to formulate land use regulations is within
the exercise of the state's police power.' 8 The court also noted, as a
fundamental constitutional premise, that all enactments pursuant
to the police power must promote the general welfare.'9 Given the
fact that there was a severe housing shortage within New Jersey, the
court found that land use regulations that unjustifiably limit hous-
ing were contrary to the general welfare.20 Second, the court stated
as basic theory that all police power enactments must be measured
by state constitutional requirements of substantive due process and
equal protection. Therefore, the court decided that regulations,
such as Mount Laurel's that deprived a substantial proportion of
the state's population of the basic human need for shelter were
presumptively in violation of these state constitutional require-
ments.

22

To reach its decision, the court reviewed its former approach in
examining land use regulations. The court noted that in the past
municipal land use regulations generally had only a local impact
and thus only the municipality's general welfare was to be promoted
by them.2 3 Because of the current statewide shortage of adequate
housing, the court recognized that the general public welfare of the
state's citizens would be better served now by a municipality pro-
viding the opportunity for a variety of housing for all economic
groups within the region.24 Because the zoning power had been dele-
gated by the state legislature to the municipalities instead of re-
gional planning councils, the court found that these municipalities,
in creating land use regulations for the general welfare, now had a
presumptive obligation to provide the opportunity for their fair
share of regional low and moderate cost housing needs.2" The court
noted that this obligation had not been met by most municipali-
ties.28 Rather, the housing problem had been further aggravated by
exclusionary zoning practices, and thus stricter judicial scrutiny of
such practices was needed. In an effort to meet this need, the court
formulated a new test for determining the validity of exclusionary

18. Id.
19. Id.
20. Id. at 725, 727-28.
21. Id. at 725.
22. Id. at 730.
23. Id. at 726.
24. Id. at 727-28.
25. Id. at 728, 732-33.
26. Id. at 728.
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municipal land use regulations."
Procedurally, according to the new test, once the court found

that the municipality had not met its presumptive regional land use
obligation with regard to providing housing opportunities, a facial
showing of violation of state constitutional requirements of substan-
tive due process or equal protection was made.28 Upon such a facial
showing a heavy burden shifted to the municipality to justify its
restrictive land use regulations.29 The substantive aspects of the new
test included determinations of what would constitute a facial show-
ing of invalidity and what reasons would rebut this presumption of
invalidity. The court acknowledged that these determinations
would differ with the locale and the specific regulations and thus
limited its application of this segment of the test to the facts of the
case before it.3 0

In applying the new test to Mount Laurel's zoning ordinance,
the court found that the ordinance precluded any reasonable oppor-
tunity for the existence of low or moderate income housing in the
township."1 Therefore, the court found the city's zoning ordinance
presumptively invalid.2 In attempting to satisfy the burden thus
imposed upon it by justifying the preclusion of low and moderate
income housing, the city first pleaded its fiscal concerns. It wanted
to limit municipal educational and governmental expenses by limit-
ing housing to families with few children or to those households that
could pay their own way from a tax standpoint." The city also
pleaded its concern for the adverse environmental impact of high
density zoning.34 The court rejected both of these attempted justifi-
cations for Mount Laurel's exclusionary zoning ordinance.35 It recog-
nized the importance to a municipality of attracting commerce and
industry because of their tax contributions to the municipal eco-
nomic well-being, but declared that fiscal considerations could
never be used to zone persons out of the community. 36 And, although
the court agreed situations might exist in which environmental con-

27. Id.
28. Id.
29. Id.
30. Id. at 728-29.
31. Id. at 729-30.
32. Id. at 730.
33. Id. at 730-31.
34. Id. at 731.
35. Id.
36. Id.
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cern would warrant limiting population density, it found the envi-
ronmental impact was not of substantial importance in this in-
stance ."

In shaping a remedy for the plaintiffs, the New Jersey Supreme
Court limited the invalidation of Mount Laurel's zoning ordinance
to those portions inconsistent with its opinion." The court wanted
to limit its present involvement in land use planning, and so it
ordered Mount Laurel to revise its zoning ordinance within 90 days
to correct faults pointed out.39 Further court action was promised if
the township failed to comply with the court decision.'"

Two justices concurred in the decision in separate opinions.
One urged the court to take a more active role at this time by laying
down guidelines for rural areas and developing and developed town-
ships to follow in meeting their affirmative obligations for regional
housing needs.41 The other concurred in the result reached by the
majority but indicated that he would have based the holding upon
a statutory rather than a constitutional basis.42

Generally in the past, the New Jersey courts have depended on
statutory rather than constitutional interpretation when confronted
with all zoning questions.4 3 The formulation of a new test based on
constitutional interpretation for reviewing exclusionary zoning was
a revision of the test previously used by the New Jersey courts., The
previous test, however, did have a constitutional foundation. The
New Jersey Constitution of 1947 allowed the legislature to delegate
its zoning power to municipalities. 45 The resulting enabling legisla-
tion required that zoning ordinances promote the general welfare"

37. Id.
38. Id. at 731-32, 734. The court set forth the following guidelines for municipal zoning:

(1) the city must make realistically possible a variety of housing; (2) it must permit multi-
family housing without bedroom restrictions; (3) it must allow small dwellings on small lots;
(4) it must allow high density zoning without minimum building requirements which bear
no relation to health or safety; (5) when zoning for industry, it must provide residential
districts near industrial sites to fulfill housing needs of future employees; (6) it must include
in its zoning ordinance provisions for its fair share of present and future regional low and
moderate income housing needs.

39. Id. at 734.
40. Id.
41. Id. at 735-50.
42. Id. at 735.
43. See, e.g., Fisher v. Township of Bedminster, 93 A.2d 378, 381-82 (N.J. 1952).
44. Id. at 381-83.
45. N.J. CONST. art. IV, § 6, 2.
46. N.J. STAT. ANN. § 40:55-32 (1967).
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although this requirement was surplusage, for it is a fundamental
requisite of all police power enactments. 7 The broad and indefinite
meaning of the statutory language "for the general welfare," plus
the constitutional requirement of applying a liberal construction in
favor of the express or implied powers of municipalities to zone,48 led
to the formulation of the traditional New Jersey test for reviewing
all land use regulations. This test possessed two characteristics
which together made it difficult to invalidate local zoning ordi-
nances. First, there was a presumption that the ordinance was rea-
sonable, and thus the burden fell upon those challenging the ordi-
nance to prove the contrary beyond debate.49 Second, the meaning
of the term "for the general welfare" was deemed to include the
preservation of the aesthetic character of the community as well as
the health and safety of its members.50 The heavy burden of proving
an ordinance's unreasonableness beyond debate led to court deci-
sions sanctioning such restrictive regulations as a 5-acre minimum
lot requirement5 and an ordinance allowing only one dwelling upon
a 23-acre lot.5"

The judicial attitude of permissiveness toward exclusionary
zoning that resulted from the traditional test of validity for zoning
ordinances began to deteriorate, however. The New Jersey Supreme
Court began to comment on the shortage of adequate and sufficient
housing in the state and to recognize the importance to the general
welfare of providing the opportunity for such housing. 3 In keeping
with the changing judicial attitude, that court in De Simone v.
Greater Englewood Housing Corp. No. 111 ordered that a variance
be granted to permit a government housing project within an exclu-
sive zone because the urban renewal project was designed to pro-
mote the general welfare.55 Similarly, a New Jersey superior court

47. See, e.g., Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926).
48. N.J. CONST. art. IV, § 7, 11.
49. See Bow & Arrow Manor v. West Orange, 307 A.2d 563, 567 (N.J. 1973); Morris v.

Postma, 196 A.2d 792, 795 (N.J. 1964).
50. See Vickers v. Township Committee, 181 A.2d 129, 137 (N.J. 1962), appeal

dismissed, 371 U.S. 233 (1963) (upholding absolute prohibitions of mobile homes from the
municipality); Lionshead Lake, Inc. v. Wayne Township, 89 A.2d 693, 697-98 (N.J. 1952),
appeal dismissed, 344 U.S. 919 (1953) (upholding minimum floor area requirement of 768
square feet in all districts).

51. Fischer v. Bedminster Township, 93 A.2d 378, 383 (N.J. 1952).
52. Cobble Close Farm v. Board of Adjustment, 92 A.2d 4, 9 (N.J. 1952).
53. See New Jersey Mortgage Fin. Agency v. McCrane, 267 A.2d 24, 27 (N.J. 1970).
54. 267 A.2d 31 (N.J. 1970).
55. Id. at 37.
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in Brunetti v. Mayor & Council56 held that the need for a low income
multi-family housing project was a "special reason" for granting a
zoning variance.57

As the judicial attitude toward the importance of the availabil-
ity of housing for all income groups was changing, a doctrine of
municipal consideration for regional housing needs was developing
in the New Jersey courts. This development occurred even though
the zoning enabling legislation lacked any requirement that munici-
palities consider regional housing needs in formulating their local
zoning ordinances .5 The New Jersey Supreme Court introduced the
regional concept in the state in Duffcon Concrete Prods., Inc. v.
Borough of Cresskill." Although in Duffcon the court upheld an
ordinance that excluded heavy industry because other places within
the region were better suited for its location,60 the New Jersey court
later began to recognize that the general needs of the region might
outweigh the desires of the community in specific instances." In-
deed, as early as 1926 the United States Supreme Court in Village
of Euclid v. Ambler Realty Co. 2 had perceived "the possibility of
cases where the general public interest would so far outweigh the
interest of the municipality that the municipality would not be
allowed to stand in the way."" In New Jersey, however, only re-
cently have the lower courts required municipalities to meet re-
gional obligations of encouraging low and moderate income hous-
ing64 by holding that economic discrimination in housing is violative
of equal protection. 5

The trend of recognizing the importance of adequate housing
for all is not an isolated New Jersey development. The judicial
attitude toward exclusionary zoning has begun to change in other
state courts and the federal courts as well. Of the higher state

56. 325 A.2d 851 (N.J. Super.Law Div. 1974).
57. Id. at 853.
58. N.J. STAT. ANN. § 40:55-32 (1967).
59. 64 A.2d 347 (N.J. 1949).
60. Id. at 349-50.
61. Kunzler v. Hoffman, 225 A.2d 321, 326-27 (N.J. 1966) (variance granted because of

area need for hospital for emotionally distrubed); Borough of Cresskill v. Borough of Dumont,
104 A.2d 441, 445-48 (N.J. 1954) (denied zoning variance where a local shopping center would
have an adverse impact on adjoining municipality).

62. 272 U.S. 365 (1926).
63. Id. at 390.
64. Oakwood at Madison, Inc. v. Township of Madison, 320 A.2d 223 (N.J. Super.

1974).
65. Molino v. Mayor and Council, 281 A.2d 401, 405-06 (N.J. Super.Law Div. 1971).
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courts, the Pennsylvania Supreme Court took the initiative in im-
plementing a new judicial policy toward exclusionary zoning. It
would appear that Pennsylvania has attempted to develop a new
test to review exclusionary zoning techniques. Pennsylvania courts
traditionally applied a test which presumed the ordinance chal-
lenged valid and never shifted the burden of proof from the chal-
lenger.66 This test had proved as onerous as the former New Jersey
test. The Pennsylvania Supreme Court in National Land & Invest-
ment Co. v. Kohn,67 however, while reaffirming that the burden of
proof remained with the challenger, refused to sustain large mini-
mum lot-size requirements on the basis of aesthetics or fiscal con-
siderations. 8 The Pennsylvania court concluded that a township
cannot "stand in the way of the natural forces which send our [the
state's] growing population into hitherto undeveloped areas in
search of a comfortable place to live."69 A more candid approach was
taken in Exton Quarries, Inc. v. Zoning Board of Adjustment. ° In
that case the Pennsylvania Supreme Court initiated a new policy
of viewing total prohibitions of legitimate businesses with "particu-
lar circumspection" and required "a more substantial relationship
to public health, safety, morals and general welfare" to sustain the
total prohibition.7 Furthermore, although the court did not an-
nounce a new Pennsylvania test to review zoning schemes having an
exclusionary purpose or result, a dissenting justice in Appeal of Kit-
Mar Builders72 noted that the majority had indeed shifted the bur-
den to the municipality to justify its minimum lot-size require-
ments ."'

Because of the growing problems of economic and racial dis-
crimination in housing throughtout the nation, federal courts have
also begun to intervene in the land use law area. Commentators
have often called upon the courts to adopt the federal equal protec-
tion test that requires strict judicial scrutiny of legislative enact-
ments that draw lines upon suspect criteria or impair fundamental

66. See, e.g., Bilbar Constr. Co. v. Board of Adjustment, 141 A.2d 851, 856 (Pa. 1958).
67. 215 A.2d 597 (Pa. 1965).
68. Id. at 610, 612.
69. Id. at 612.
70. 228 A.2d 169 (Pa. 1967).
71. Id. at 179. The decision in Exton was further extended in Appeal of Girsh, 263 A.2d

395, 398 (Pa. 1970), to invalidate a municipal zoning scheme which excluded all apartments.
72. 268 A.2d 765 (Pa. 1970).
73. Id. at 779.
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rights when faced with these problems. 4 In this regard, housing has
been proposed as a fundamental right, and wealth or lack thereof,
as a suspect criterion.7" Several federal courts have adopted the
strict scrutiny test for equal protection when racial classifications
were drawn76 or the effect of the classification was racially discrimi-
natory.77 The Ninth Circuit Court of Appeals in Southern Alameda
Spanish Speaking Organization v. Union City78 seemed to extend
these ideas of fundamental right and suspect classification to hous-
ing and classifications drawn on the basis of wealth in the following
dictum:

Given the recognized importance of equal opportunities in hous-
ing, it may well be, as matter of law, that it is the responsibility
of a city and its planning officials to see that the city's plan as
initiated or as it develops accommodates the needs of its low in-
come families who usually - if not always - are members of minor-
ity groups. 9

Many courts, federal and state, reluctant to adopt a new stan-
dard by which to review exclusionary land use regulations, have
waited for the United States Supreme Court to take the initiative.
But the Supreme Court limited its role in reviewing local zoning
enactments in 1926 and has seldom strayed from its decision then
in Euclid.8° The Court in that case held that "if the validity of the
legislative classification for zoning purposes be fairly debatable, the
legislative judgment must be allowed to control." 8' In the same case
the Supreme Court further noted that a zoning ordinance must be
clearly arbitrary and unreasonable and without substantial relation
to public health, safety, morals, or general welfare before it can be

74. Sager, Tight Little Islands: Exclusionary Zoning, Equal Protection and the
Indigent, 21 STAN. L. REV. 767 (1969); Note, The Responsibility of Local Zoning Authorities
to Non-Resident Indigents, 23 STAN. L. REV. 774 (1971).

75. See note 74 supra. But see, Lindsey v. Normet, 405 U.S. 56 (1972).
76. United Farmworkers v. Delray Beach, 493 F.2d 799 (5th Cir. 1974) (ordered city to

allow housing project to tie in to city water mains and sewer facilities which had been denied
because of racial attitudes of city council members).

77. United States v. Black Jack, 508 F.2d 1179 (8th Cir. 1974) (exclusion of all apart-
ments throughout the municipality was held in effect discriminatory against minorities and
invalid).

78. 424 F.2d 291 (9th Cir. 1970).
79. Id. at 295-96.
80. 272 U.S. 365 (1926).
81. Id. at 388.
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declared unconstitutional2
Even though the United States Supreme Court on occasion has

struck down zoning ordinances that were based upon racial discrim-
ination,13 it has refused to extend those decisions to invalidate ordi-
nances that effect economic discrimination. 4 Although the Supreme
Court has noted that when dealing with the franchise, classifica-
tions drawn upon the basis of wealth are suspect," it has continued
to hold that in the area of economics and social welfare, a classifica-
tion is not suspect if it is reasonable. 6 In addition, the right to
decent housing has not been recognized by the United State Su-
preme Court as a federally guaranteed, fundamental right requiring
the strict scrutiny test. 7 As a result, changes in the area of exclu-
sionary zoning have been limited to lower federal court and state
court decisions.

The Mount Laurel decision may represent one of the most sig-
nificant contributions to these changes in the treatment of exclu-
sionary zoning.8 It certainly marks a complete break with past New
Jersey law in the area. However, the problems created by exclusion-
ary zoning practices may not yet be solved even in Mount Laurel.
Because the court chose to implement its decision by entrusting the
development of a new zoning ordinance to city officials, 9 the possi-
bility exists that those officials may fail to alter Mount Laurel's
zoning ordinance to provide for low and moderate income housing
opportunities. If this local inaction occurs, the court will have to
step in to force compliance. It promised it would do so."

Despite this possible problem of implementation of the deci-
sion, Mount Laurel should have a double effect on land use law. The
first effect may be found in the admirable result reached by the
court, that is, its invalidation of exclusionary zoning. Although this

82. Id. at 395. The Supreme Court's position was reaffirmed in Nectow v. City of
Cambridge 277 U.S. 183, 187-88 (1928) and Belle Terre v. Boraas, 416 U.S. 1, 5 (1974).

83. Hunter v. Erickson, 393 U.S. 385 (1969) (housing referendum required to approve
housing of minorities held a violation of equal protection).

84. James v. Valtierra, 402 U.S. 137 (1971) (upholding California constitutional require-
ment of referendum approval of low income housing projects).

85. McDonald v. Board of Election Comm'rs, 394 U.S. 802, 807 (1969).
86. See, e.g., Dandridge v. Williams, 397 U.S. 471, 485 (1970).
87. Cf Lindsey v. Normet, 405 U.S. 56, 74 (1972).
88. For a compilation of commentaries on the Mount Laurel decision, see 27 LAND USE

LAW AND ZONING Dic. 6 (1975).
89. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 734 (N.J.

1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct 7, 1975).
90. Id.
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action by the court was but a reflection of a nationwide trend, it
introduced a new element in the concept of regional considerations
in land use regulation. This new element is the judicial requirement
that developing municipalities affirmatively provide their fair share
of regional low and moderate income housing opportunities. A few
states have previously implemented a similar requirement by legis-
lative enactment' or through voluntary measures. 2 Now other
states may see their way to imposing a similar judicial requirement.

Notwithstanding this contribution to the concept of regional
consideration in its decision, the method by which the court reached
its decision is of greater importance. The method used by the court
is of import in three respects. First, it should be noted that even
though the court took a very candid approach in announcing the
formulation of a new test as well as in explaining its reasoning
concerning the necessity for a change in judicial policy, the court
never stated in what way exclusionary zoning presumptively vio-
lated substantive due process or equal protection. This vagueness
in the court's opinion is perhaps one of its strengths. The Mount
Laurel court was reluctant to limit its decision to the poor or minor-
ity groups because they were not the only ones affected.13 In addi-
tion, it hesitated to declare that adequate housing is a right guaran-
teed by the state constitution. Such a declaration by the court could
have led to an interpretation of the decision as requiring the state
to provide adequate housing for all. The court was understandably
unwilling to place this burden on the state. Rather, the court chose
to forbid a developing municipality from foreclosing the reasonable
opportunity for low and moderate income housing unless a heavy
burden of justifying the exclusionary policies could be sustained. In
so doing, the court noted that state constitutional requirements of
substantive due process and equal protection may be more stren-
uous than the federal requirements. 4 Therefore, although it did not
adopt the federal strict scrutiny equal protection test, the New Jer-
sey court could require the township to prove the necessity of its

91. MASS. GEN. LAWS ANN. ch. 40b, § 20-23 (Supp, 1975).
92. See generally C. GRUEN & N. GRUEN, LOW AND MODERATE INCOME HOUSING IN THE

SUBURBS (1972), for a discussion of the Miami Valley Regional Planning Commission Housing
Plan.

93. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 717 (N.J.
1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).

94. Id. at 725. See also Robinson v. Cahill, 303 A.2d 273, 282 (N.J. 1973), cert. denied,
414 U.S. 976 (1973).
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exclusionary zoning ordinance, not merely its reasonableness. 5

The method by which the court reached its decision is impor-
tant in a second respect. By relying on the state constitutional re-
quirement that the police power be exercised for the general welfare,
rather than on the zoning enabling statute's definition of general
welfare, the court precluded the state legislature from circumvent-
ing its decision." Although, the case law in New Jersey provided a
basis for the extension of the concept of requiring regional consider-
ation in planning for the general welfare, the concept itself was not
included within the enabling statute."- Had the Mount Laurel deci-
sion rested on statutory interpretation, the legislature might have
easily thwarted the decision by amending the statutory definition
of "general welfare."

The court's method is important in a third respect. By relying
on state constitutional requirements of substantive due process and
equal protection rather than a federal equal protection basis, the
court foreclosed the opportunity for the United States Supreme
Court to reverse its decision. The Mount Laurel court undoubtedly
had noted that the United States Supreme Court probably would
find no fundamental right impaired or suspect criterion drawn on
the facts of this case. Thus, if the case had been decided on a federal
equal protection basis and then was reviewed by the United States
Supreme Court, the Court would probably be unwilling to require
the municipality to show a compelling state interest in maintaining
its policies and would require only that the ordinance be shown to
be reasonable. 8

The opinion of the New Jersey Supreme Court in Southern
Burlington County NAACP v. Mount Laurel9 by no means answers
all the questions concerning the judicial role in land use planning.
The artful reasoning and method of the opinion, however, have
established a secure judicial position in New Jersey for invalidating
exclusionary zoning. Now, instead of awaiting a United States Su-
preme Court decision or a legislative enactment, other state courts
may find persuasion in Mount Laurel and follow New Jersey's lead

95. Southern Burlington County NAACP v. Mount Laurel, 336 A.2d 713, 728, 730-31
(N.J. 1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).

96. Rose, The Mount Laurel Decision: Is It Based on Wishful Thinking?, 4 REAL ESTATE
L.J. 61, 65 (1975).

97. N.J. STAT. ANN. § 40:55-32 (1967).
98. Belle Terre v. Boraas, 416 U.S. 1, 5 (1974).
99. 336 A.2d 713 (N.J. 1975), appeal dismissed, 44 U.S.L.W. 3198 (U.S. Oct. 7, 1975).
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in interpreting and relying on state constitutional concepts to inval-
idate certain exclusionary land use regulations.

Deborah Loran Brown


