
Negligence- Implied Assumption of the Risk Is No Longer a
Defense to Negligence Actions in Texas. Farley v. M M Cattle
Co., 529 S.W.2d 751 (Tex. 1975).

Fifteen-year-old Benny Farley was seriously injured while
rounding up calves on M M Cattle Company's Bear Creek Ranch.'
On instructions from the ranch foreman, Farley was riding a horse
that was known to be dangerous.2 The accident took place when
Farley's horse collided with that of another cowboy as the riders
were retrieving a stray.3 Farley brought suit to recover damages and
alleged that the cattle company was negligent in providing an un-
safe animal and in failing to supervise the round-up adequately.4 M
M Cattle Company pleaded Farley's assumption of the risk as one
of several affirmative defenses. 5 At trial, a take-nothing judgment
was entered against Farley. The trial court held that Farley had
failed to present fact questions of negligence or proximate cause.'
The court of civil appeals affirmed the decision of the trial court and
held that, even if sufficient evidence of negligence existed, no show-
ing had been made of proximate cause.7 The Texas Supreme Court
reversed the judgment of the court of civil appeals and remanded
the case to the trial court.' The supreme court held that fact ques-
tions of negligence and proximate cause were presented by the evi-
dence and that voluntary assumption of the risk would no longer be
a defense to negligence actions in Texas.'

In considering and rejecting the defense of voluntary assump-
tion of the risk in Farley v. M M Cattle Co.,1° the Texas Supreme
Court did not rest its decision on the facts in Farley, but rather laid
down a general rule applicable to all negligence actions." The court

1. Farley v. M M Cattle Co., 529 S.W.2d 751, 753 (Tex. 1975).
2. Id. at 755.
3. Id. at 753.
4. Id.
5. Id. The defendant also pleaded contributory negligence, the fellow-servant doctrine,

and parental immunity. See note 9 infra.
6. 529 S.W.2d at 753.
7. Id.; Farley v. M M Cattle Co., 515 S.W.2d 697 (Tex. Civ. App.-Amarillo 1974),

rev'd, 529 S.W.2d 751 (Tex. 1975).
8. 529 S.W.2d at 758-59.
9. Id. at 758. The court also held that the other defenses raised by the defendant were

not proven. Id. See note 5 supra. This note will consider only the issue of assumption of the
risk and will not consider the issues of negligence, proximate cause, or the other affirmative
defenses raised by the defendant.

10. 529 S.W.2d 751 (Tex. 1975).
11. Id. at 758.
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noted that abolition of assumption of the risk had been discussed
in the recent case of Rosas v. Buddies Food Store,'" but that the
defense had not been abolished in that case because it was not an
issue there." Because the question was properly presented in Farley,
the court said it would accept the rationale and reasoning of Justice
Steakley's minority opinion in Rosas and abolish the defense. 4 The
court found "particularily compelling" the argument that retention
of voluntary assumption of the risk was not compatible with the
comparative negligence scheme adopted by the Texas legislature.,'
The court concluded that, except in strict liability cases and cases
involving express oral or written consent, voluntary assumption of
the risk would no longer be considered an issue in negligence actions
and "the reasonableness of an actor's conduct in confronting a risk
will be determined under principles of contributory negligence.""

In dissent, Justice Walker generally agreed that the defense of
assumption of the risk should be abolished but felt that the court's
ruling swept too broadly.' 7 He argued that there would be certain
"implied consent" cases in which plaintiffs should be barred from
recovery even though their conduct was reasonable under the cir-
cumstances. Justice Walker therefore urged a case-by-case ap-
proach to establish exceptions to the new rule. In a separate dis-
sent, Justice Reavley expressed his reservations about the abolition
of the defense of assumption of the risk. 9 Although he did agree that
the merger of assumption of the risk into contributory negligence
was an improvement over retaining them as separate concepts, Jus-
tice Reavley felt that some of the elements of assumption of the risk
should continue to bear on the legal determination of duty.2a

12. 518 S.W.2d 534 (Tex. 1975).
13. 529 S.W.2d at 758.
14. Id.
15. Id. See TEX. REv. Civ. STAT. ANN. art. 2212a (Supp. 1974).
16. 529 S.W.2d at 758.
17. Id. at 760. Justice Walker also dissented from the court's holding that a fact ques-

tion of proximate cause existed. Id. at 759.
18. Id. at 760.
19. Id. Justice Reavley's dissent is his third opinion in Farley. When Farley was first

reported, 18 Tex. Sup. Ct. J. 398 (July 12, 1975), Justice Reavley had written a concurring
opinion. He later made textual changes which expanded his concurring opinion, 18 Tex. Sup.
Ct. J. 453 (July 26, 1975). When the court denied the motion for rehearing of Farley, 18 Tex.
Sup. Ct. J. 460 (Sept. 27, 1975), Justice Reavley withdrew his concurring opinion and substi-
tuted his dissent. In his dissent, Justice Reavley joined Justice Walker's dissent on the issue
of proximate cause. 529 S.W.2d at 760.

20. 529 S.W.2d at 760.

[Vol. 7:765



NEGLIGENCE

The theory that a plaintiff could not recover for an injury to
which he had expressly or impliedly consented was long recognized
in Texas.2 This consent theory evolved into the legal concepts of
voluntary assumption of the risk,22 volenti non fit injuria,23 and "no
duty."24 The doctrines of assumption of the risk and volenti were
later merged into a single doctrine on the ground that any distinc-
tion between them was meaningless." Assumption of the risk con-
tinued, however, to be distinguished from "no duty" even though
both had as their basis implied consent to injury.2"

The distinction between the two concepts and their further
distinction from contributory negligence was best explained in the
1963 Texas Supreme Court case of Halepeska v. Callihan Interests,
Inc.27 Assumption of the risk, the court there said, was an affirma-
tive defense to be pleaded and proven by a defendant." The ele-
ments to be proven were the plaintiff's knowledge and appreciation
of a danger created by the defendant and his voluntary, deliberate
decision to encounter the danger.29 "No duty," the court said, was
not an affirmative defense but was, rather, an element of the plain-
tiff's case in negligence actions in which the defendant was an occu-
pier of land.3 1 In those cases, the Halepeska court continued, in
which the plaintiff was injured by a dangerous condition existing on
the defendant's land, it became an element of the plaintiff's case to
prove that the condition which caused the injury was not so open
and obvious as legally to charge the plaintiff with knowledge, appre-
ciation, and voluntary exposure to it.3 Under either theory, the
court noted, the inquiry focused on a particular plaintiff's state of
mind so that the test to determine if consent existed was a subjec-

21. See, e.g., McCue v. Klein, 60 Tex. 168 (1883).
22. See, e.g., St. Louis & S.F. Ry. v. Mathias, 101 Tex. 342, 107 S.W. 530 (1908).
23. See, e.g., Wood v. Kane Boiler Works, 150 Tex. 191, 238 S.W.2d 172 (1951).
24. See, e.g., Smith v. Henger, 148 Tex. 456, 226 S.W.2d 425 (1950).
25. Adam Dante Corp. v. Sharpe, 483 S.W.2d 452 (1972). Assumption of the risk began

as a defense in master-servant cases. St. Louis & S.F. Ry. v. Mathias, 101 Tex. 342, 107 S.W.
530 (1908). It was removed by statute in workmen's compensation cases. TEx. REV. CiV. STAT.
ANN. art. 8306 (1967). Thereafter it was held to apply to contractual relation cases. Schiller
v. Rice, 151 Tex. 116, 246 S.W.2d 607 (1952). Volenti non fit injuria represented the same
concept in noncontractual cases. Wood v. Kane Boiler Works, 150 Tex. 191, 238 S.W.2d 172
(1951). Throughout this note "assumption of the risk" will be used to describe the defense.

26. Halepaska v. Callihan Interests, Inc., 371 S.W.2d 368 (Tex. 1963).
27. 371 S.W.2d 368 (Tex. 1963).
28. Id. at 380.
29. Id. at 379.
30. Id. at 378.
31. Id.
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tive one.32 This subjective test distinguished the two consent doc-
trines of assumption of the risk and "no duty" from contributory
negligence, wherein the reasonable person or objective test was
used.33 Further distinguishing the two consent doctrines from contri-
butory negligence, the court said in Halepeska, was the element of
proximate cause. 34 The court noted that while it was necessary to
show that a plaintiff's contributory negligence was the proximate
cause of his injuries, no such showing was necessary for the assump-
tion of the risk or "no duty" doctrines .35 It is significant that Justice
Greenhill, writing for the court in Halepeska, prefaced his detailed
explanation of this confusing area of the law with the statement that
perhaps the law of negligence would be simpler if it were not neces-
sary to consider the concepts of assumption of the risk and "no
duty. 

36

The Texas Supreme Court took the first step toward the simpli-
fication suggested by Justice Greenhill when it considered Rosas v.
Buddies Food Store.7 The court did not abolish assumption of the
risk as a defense in that case, however, because five of its members
felt it inappropriate to do so when the defense was not an issue on
appeal. 8 Writing for the minority in Rosas, Justice Steakley advo-
cated the abolition of assumption of the risk and noted that a num-
ber of states had abolished the defense. 9 Justice Steakley pointed
out that some of these states had abolished the defense on the theory
that it was incompatible with comparative negligence, and said that
the adoption of a comparative negligence scheme by Texas provided
a compelling reason for abolishing a defense that operated as a
complete bar to recovery. 0 This reason, however, was secondary to

32. Id. at 379.
33. Id.
34. Id. at 379-80.
35. Id.
36. Id. at 377.
37. 518 S.W.2d 534 (Tex. 1975).
38. Id. at 540.
39. Id. To those cases cited by Justice Steakley the following may be added Nga Li v.

Yellow Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 47 (1975); Rea v. Leadership
Housing, Inc., 312 So. 2d 818 (Fla. App. 1975); Parzini v. Center Chem. Co., 134 Ga. App.
414, 214 S.E.2d 700 (1975) (by implication). In addition to these cases, several states have
abolished or modified the defense of assumption of the risk by statute. Two states have
abolished the defense outright. CONN. GEN. STAT. ANN. § 52-572(h) (Supp. 1975); N.D. Cent.
Code §§ 9-10-06, 9-10-07 (1975). Three other states have retained the defense and combined
it with contributory negligence. OKLA. STAT. tit. 23, § 12 (Supp. 1975); ORE. REV. STAT. §

18.470 (1971); UTAH CODE ANN. § 78-27-37 (Supp. 1975).
40. 518 S.W.2d at 539.
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Justice Steakley's argument that the confusion fostered by assump-
tion of the risk justified its abandonment.

Justice Steakley suggested in Rosas that the source of this con-
fusion lay in the distinction between assumption of the risk and
contributory negligence.4' This distinction was that a subjective
analysis of a plaintiff's action was used in assumption of the risk
cases whereas an objective approach to the matter was taken in
contributory negligence cases.4" Justice Steakley concluded that the
subjective analysis of assumption of the risk was illusory and unnec-
essary, and argued that the reasonableness of a plaintiff's conduct
should be tested by the objective contributory negligence stan-
dard.43 To provide examples of the approach he advocated, Justice
Steakley cited earlier Texas cases in which the objective contribu-
tory negligence test was used to analyze fact situations involving a
plaintiff's confrontation of a risk." In those cases the defendant's
creation of a danger was followed by the plaintiff's becoming aware
of the danger and his subsequent injury.45 The fault of the plaintiff
in those cases was measured against the standard of what an ordi-
narily prudent person having the same knowledge would have done
under the circumstances.46 This portion of Justice Steakley's opin-
ion, because it cited examples of the approach he advocated, set it
apart from the opinions of other jurisdictions which have advocated
or even accomplished the abolition of assumption of the risk as a
defense.

Two problems are encountered in reading the opinions of other
jurisdictions which purport to abolish the defense of assumption of
the risk. The first problem is in determining whether assumption of

41. Id. at 538-39.
42. Id.
43. Id. at 539.
44. Id. Justice Steakley cited Blanks v. Southland Hotel, Inc., 149 Tex. 139, 229 S.W.2d

357 (1950); Lang v. Henderson, 147 Tex. 353, 215 S.W.2d 585 (1948); Walgreen-Texas Co. v.
Shivers, 137 Tex. 493, 154 S.W.2d 625 (1941); McAfee v. Travis Gas Corp., 137 Tex. 314, 153
S.W.2d 442 (1941); Gulf C. & S.F. Ry. v. Gascamp, 69 Tex. 545, 7 S.W. 227 (1888); and Texas
& N.O. Ry. v. Wood, 166 S.W.2d 141 (Tex. Civ. App.-San Antonio 1942, no writ). To this
list might be added United Gas Corp. v. Crawford, 141 Tex. 322, 172 S.W.2d 297 (1943), and
Northcutt v. Magnolia Petroleum Co., 90 S.W.2d 632 (Tex. Civ. App.-Eastland 1935, writ
ref'd).

45. See, e.g., Blanks v. Southland Hotel, Inc., 149 Tex. 139, 140, 229 S.W.2d 357, 358
(1950).

46. Id. For a discussion of the principles used in Blanks and the other cases cited by
Justice Steakley, note 43 supra, and the relationship of these principles to assumption of the
risk, see Edgar, Voluntary Assumption of Risk in Texas Revisited, A Plea For Its Abolition,
26 Sw. L.J. 849 (1972) [hereinafter cited as Edgar].
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the risk is truly abolished and the second is in determining what test
to apply if the defense is in fact abolished. These problems have
produced confusing results. This confusion is best illustrated by
comparing the decision in Rea v. Leadership Housing, Inc. ," a Flor-
ida civil appeals case, with the Alaska Supreme Court's opinion in
Leavitt v. Gillaspie.18

In Rea the Florida court rejected assumption of the risk be-
cause, as a complete bar to recovery, it was incompatible with the
state's comparative negligence statute. 9 But the court in that case
went on to declare that assumption of the risk would remain as a
"phase" of contributory negligence.'" Although the court's opinion
is not entirely clear, it seems to indicate that under this ruling a
defendant would be able to prove contributory negligence in two
ways. First, he could show that a plaintiff had violated the objec-
tive, reasonable person standard and therefore was contributorily
negligent, or second, he could show that a plaintiff had subjectively
realized and appreciated the risk of injury and had voluntarily as-
sumed it and therefore was contributorily negligent despite circum-
stances that might otherwise justify the plaintiff's conduct as rea-
sonable.5 The Rea court's analysis does not truly abolish assump-
tion of the risk because even though the plaintiff's conduct may
have been reasonable, the defendant could, through the subjective
inquiry, establish "contributory negligence". The effect of this anal-
ysis is, instead, to place assumption of the risk on a par with contri-
butory negligence insofar as it removes the defense as a complete
bar to a plaintiff's recovery. Although this approach accomplishes
the objective of reconciling assumption of the risk with comparative
negligence, it does not remove the conceptually difficult subjective
analysis inherent in the assumption of the risk defense. It would
seem that Florida juries will continue to analyze the subjective in-
tent of a plaintiff to determine his fault and then will further be
asked to compare this fault with that of the defendant.

The Alaska court's decision in Leavitt represents the opposite
approach to incorporating assumption of the risk principles into
contributory negligence. In that case the court rejected assumption
of the risk on the theory that the subjective analysis of the defense

47. 312 So. 2d 818 (Fla. App. 1975).
48. 443 P.2d 61 (Alaska 1968).
49. 312 So. 2d at 822-23.
50. Id. at 823.
51. Id. at 822-23.
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was unjust.5" The court held that a plaintiff could be shown to be
contributorily negligent in only one way, that is, by a showing that
a reasonably prudent person would not have acted as the plaintiff
had under the same circumstances. 5 This approach truly abolishes
the defense of assumption of the risk because the jury is no longer
asked to determine the state of mind of the plaintiff. An Alaskan
jury, instead, will be asked to determine from all of the circum-
stances whether a plaintiff knew or should have known of the danger
and, if knowledge is found, whether the subsequent conduct of a
plaintiff was reasonable. The court in Leavitt, beyond saying that
an instruction on assumption of the risk should not be given,5" did
not provide any guidelines or examples for later "implied consent"
cases.

A reading of Farley v. M M Cattle Co.55 alone does not reveal
that the Texas Supreme Court avoided these problems when it abol-
ished the defense of assumption of the risk and said that a plaintiff's
conduct in confronting a risk would be governed by principles of
contributory negligence.56 In arriving at its holding, the Farley
court, however, made express reference5" to the rationale and rea-
soning of Rosas v. Buddies Food Store,58 and when Rosas is read in
conjunction with Farley, the intent of the court seems clear. Central
to the Rosas rationale was a two-fold basis for abolishing assump-
tion of the risk. 9 The Farley court mentioned only the incompata-
bility of assumption of the risk and comparative negligence, but its
unqualified reference to the Rosas reasoning'" would seem to indi-
cate that it also adopted the Rosas objection to the subjective analy-
sis used in assumption of the risk. Because it may be fairly implied
that the court rejected this essential element of assumption of the
risk, it should be safe to assume that the court truly meant to
abolish the defense and not have it remain as a "phase" of contribu-
tory negligence. The Texas approach to "implied consent" cases
should be identical to the completely objective analysis set out by

52. 443 P.2d at 68.
53. Id.
54. Id.
55. 529 S.W.2d 751 (Tex. 1975).
56. Id. at 758.
57. Id.
58. 518 S.W.2d 534, 538-39 (Tex. 1975).
59. Id. See text accompanying notes 37-46 supra.
60. 529 S.W.2d at 758.
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the Alaska court in Leavitt v. Gillaspie. 1 The Texas approach
should be clearer and more workable than Alaska's, however, be-
cause reference may be made to the Texas cases Justice Steakley
cited as examples in Rosas.12

The Texas Supreme Court is to be commended for its decision
in Farley v. M M Cattle Co. 3 Not only did it take a step long
advocated by the commentators, 4 but by reference to Rosas it pro-
vided, through the example cases cited in Rosas, the clear direction
so often missing in the opinions of other courts that have "abol-
ished" the defense of assumption of the risk. " As deeply engrained
as the concepts and subtleties of voluntary assumption of the risk
(or volenti) may be in the minds of Texas lawyers, they are now
obsolete.66

Michael J. Crowley

61. 443 P.2d 61 (Alaska 1968). See text accompanying notes 52-54 supra.
62. See notes 44-46 supra.
63. 529 S.W.2d 751 (Tex. 1975).
64. See Edgar, note 46 supra; Greenhill, Assumption of Risk, 16 BAYLOR L. REV. 111

(1964); Comment, Voluntary Assumption of Risk and the Texas Comparative Negligence
Statute, 26 BAYLOR L. REV. 543 (1974).

65. See text accompanying notes 47-54 supra.
66. Not only should the concept be regarded as obsolete, but the term "assumption of

the risk" should no longer be used. This would avoid the problem seen in those jurisdictions
that retain the term and seem to retain the concept with it. See text accompanying notes 47-
51 supra. The concept of "no duty" would also seem to be obsolete after Farley. Although
the theory was not at issue in Farley, it would be reasonable to assume that because "no duty"
was grounded on the same implied consent premise as assumption of the risk (see text
accompanying notes 30-32 supra), it will also be abolished when the issue is presented to the
court.


