
COMMENT

Pesticides: The Problem and the Solution

The Federal Environmental Pesticide Control Act of 1972
(FEPCA)I is a legislative response to the problems that pesticides
present to man and the environment. It is currently in the process
of implementation by the Environmental Protection Agency (EPA)
and interpretation by the courts. The Act promises to have signifi-
cant impact in the area of pesticide control, and it is believed that
this comment may serve as initial resource material for the attorney
who is not an authority in the area of pesticides and pesticide law.2

. THE PROBLEM

A. Characteristics of Pesticides

Not until the development of the 20th century's generation of
synthetic chemical pesticides did the public take notice of the envi-
ronmental problems presented by pesticides. These new pesticides
are generally referred to as persistent pesticides, a name derived
from one of their chemical characteristics. Three chemical charac-
teristics of modern pesticides create principal causes of concern;3

these are persistency, biomagnification, and toxicity.
Persistency is "the ability of a substance to retain its chemical

identity and biological activity in the environment for long periods
of time . . . ." The persistency of a pesticide may vary from a few
weeks to several years.5 An obvious benefit of persistency is that one
application may continue to perform its function for long periods of
time.' This benefit may be neutralized or even supplanted, however,
by disadvantages that arise when persistency is combined with the

1. Federal Environmental Pesticide Control Act of 1972, 7 U.S.C. §§ 13 6-13 6 y (Supp.
111, 1973), amending Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §§ 135-
135k (1970) [hereinafter cited as FEPCA].

2. For a comprehensive critical analysis of FEPCA, see ENVIRONMENTAL LAW INSTITUTE,
FEDERAL PESTICIDE LAW 1223 (1974). For a discussion of the Act generally, see Note, The
Federal Environmental Pesticide Control Act of 1972, 40 TENN. L. REV. 538 (1973).

3. COUNCIL ON ENVIRONMENTAL QUALITY, INTEGRATED PEST MANAGEMENT 4, 5 (1972).
4. Id.
5. P.C. Kearney, R.G. Nash,& A.R. Isensee, Persistence of Pesticides Residues in Soils,

in CHEMICAL FALLOUT 54 (1969).
6. Id.
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second property of synthetic pesticides-biomagnification.7

The process of biomagnification begins with the absorption of
pesticides by animals and plants. The pesticides may be stored in
plants and animals and, because of this storage, the pesticide enters
the food chain.' At each step in the food chain, the chemical concen-
tration increases, that is, becomes biomagnified, until it reaches
wildlife and man at the top of the food chain.' This situation can
be illustrated by considering the effects of an application of DDT,
one of the chlorinated hydrocarbons. DDT may be found in water,
after application, at a level of .0001 parts per million (ppm). There-
after, aquatic plants in that body of water may be found to contain
.01 ppm, and the aquatic invertebrates may contain .1 ppm. The
fish, higher in the trophic level, may contain 2.0 ppm, and the birds
that prey on fish may contain 10.0 ppm.'0

Biomagnification assumes importance when it is considered
with reference to the toxicity of the pesticide in question. Toxicity
is the third property of pesticides that causes principal concern."
The problem of toxicity, simply stated, is whether or not the chemi-
cal will be biomagnified enough times that it will kill or produce
other serious consequences in the higher trophic levels.' Referring
to the DDT example, the environmental issue is whether or not 10.0
ppm will adversely affect predatory birds or 2.0 ppm will be harmful
to fish.

B. Benefits of Pesticides

(1) Food Production

A recurring theme in most pesticide source material is the "ig-
norance" of man in relation to pesticide use. That theme is repeated
in the material on food production. While most commentators will
assert that pesticides do enhance food production, they will only
guess at the extent of that benefit. Researchers agree that they do
not know exactly how much damage is caused by any one pest, and
therefore they cannot determine exactly the benefit provided by the

7. COUNCIL ON ENVIRONMENTAL QUALITY, INTEGRATED PEST MANAGEMENT 4, 5 (1972).
8. Id.
9. Id.
10. C. EDWARDS, PERSISTENT PESTICIDES IN THE ENVIRONMENT 1, figure 1 (2d ed. 1973)

[hereinafter cited as EDWARDS].

11. COUNCIL ON ENVIRONMENTAL QUALITY, INTEGRATED PES4 MANAGEMENT 4, 5 (1972).
12. Id.
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pesticide employed to control a particular pest." The researchers
will generally state that pests either attack plants and animals for
food, or transmit diseases to plants and animals. 4 Therefore, chemi-
cals that control such pests are beneficial. For instance, pests that
attack livestock can cause significant weight loss. 5 Beef cattle
treated with an insecticide to control horn flies have gained from 10
to 50 pounds more per month than untreated cattle.9 Although the
degree to which pesticides do provide benefits in food production is
presently unquantified, the consensus among researchers in the
field is that food production would be significantly reduced without
the aid of modem pesticides.

Pests cause economic harm when they attack stored food, or
food in transit. 7 The harm caused in storage or during transit may
be contamination, reduced weight and volume, or reduced aesthetic
quality.' 8 The reduction in aesthetic quality often is not accompa-
nied by a reduction of nutritional value or volume but is merely an
economic harm that renders a product unmarketable because of the
peculiarities of the American market place."

(2) Public Health

Pesticides have a direct bearing on the control of many diseases
and viruses. 0 Pesticides are used to control diseases that defy con-
trol by other methods." For instance, malaria was once prevalent
in many parts of the United States.22 Although non-pesticide control
techniques had been used, it was not until DDT use emerged in the

13. B. BEIRNE, PEST MANAGEMENT 19 (1967) [hereinafter cited as BIERNE]; Walker,
Benefits of Pesticides in Food Production, in THE BIOLOGICAL IMPACT OF PESTICIDES IN THE

ENVIRONMENT 150 (J. Gillett ed. 1970) [hereinafter cited as Walker].
14. Walker, supra note 13, at 150.
15. Id.
16. Id.
17. BIERNE, supra note 13, at 14, 15.
18. Walker, supra note 13, at 151.
19. BIERNE, supra note 13, at 15.
20. Durham, Benefits of Pesticides in Public Health Programs, in THE BIOLOGICAL IM-

PACT OF PESTICIDES IN THE ENVIRONMENT 153 (J. Gillett ed. 1970).
Among the diseases whose vectors appear to be susceptible to control by pesticides
are malaria, filariases, dengue, urban yellow fever, virus encephalitis, louse-borne
typhus, louse borne relapsing fever, trench fever, plague, murine typhus, dysentary
and diarrhea, leishmaniasis, bartonellosis, onchorcerciasis, sandfly fever, trypano-
somoiasis, yaws, infectious conjunctivitis, cholera, chagas, disease, scrub typhus
(tsutsugamushi), scabies, rickettsial pox, tick-borne diseases, and tuleramia.

21. Id.
22. Id.
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United States that malaria was almost completely eradicated. 3

Pesticides are also used as insect repellants and in the control
of household pests. Many common household pests and insects are
disease carriers, and their elimination contributes to good health.24

Additional health control is realized by the use of herbicides. Herbi-
cides help control allergy-irritating weeds.25

Because pesticides do contribute to public health, pesticide use
will continue until a suitable replacement or control measure is
developed. Here again there is a need to overcome ignorance. Moni-
toring of insect vectors is necessary to evaluate existing control pro-
grams. Research is then necessary to determine what steps can be
taken to replace pesticides with equally effective but less environ-
mentally dangerous control techniques. The goal should be to main-
tain good public health without causing excessive harm to the natu-
ral environment.

C. Hazards of Pesticides

(1) Generally

Some of the hazards of pesticides have already been mentioned.
A particularly graphic example of the harm caused by biomagnifica-
tion and toxicity is illustrated by an occurrence at Clear Lake,
California.2" Clear Lake was the habitat of the Western Grebe, a
raptorial bird. Clear Lake was also infested with gnats. The inhab-
itants around the lake decided to rid themselves of the gnats. Over
a course of 9 years, 120,000 pounds of DDD, another chlorinated
hydrocarbon, were applied to the lake. This was a comparatively
low level application in that it appeared in the water at about .02
ppm.Y

Unfortunately for the Western Grebes that inhabited the lake,
their sole source of food was fish. The eating habits of the Western
Grebe are such that they eat when they can and tend to gorge
themselves in anticipation of future periods of want. This was disas-
trous to the Western Grebe population because DDD is lipophilic,
that is, it has an affinity for fat tissue. When the Western Grebe

23. Id.
24. Id.
25. Id.
26. The source material for the account of the Western Grebe is found in Herman,

Garrett, and Rudd, Pesticides and the Western Grebe, in CHEMICAL FALLOUT 24 (1969).
27. Peterle, Translocation of Pesticides in the Environment, in THE BIOLOGICAL IMPACT

OF PESTICIDES IN THE ENVIRONMENT 11 (J. Gillett ed. 1970).
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went without food, its fat was metabolized, and the DDD killed the
birds. Prior to the application of DDD there were over 1000 Western
Grebes inhabiting Clear Lake; after the second application in Sep-
tember 1954, 100 were found dead. None were the victim of infec-
tious diseases, but two sick birds that were found contained 1600
ppm DDD. By 1959, fewer than 50 Western Grebes were found at
Clear Lake.

Other specific examples of the horrors of pesticides are extant, 8

but the lesson to be learned is that pesticides are toxic to various
species in varying degrees, and the concern is that research has not
yet defined the ultimate potential harm from continued low level
exposure to pesticides.

(2) Pesticides in the Atmosphere

Pesticides generally enter the atmosphere through spraying
operations and, less significantly, through volatilization. Because of
the drift problem in spraying operations, pesticide particles may
spread many miles before they settle out of the atmosphere.29 As a
result of transportation through the air and the eventual settling
out, almost all land, whether previously treated or not, contains
traces of pesticides. 0 Scientists are ignorant of the distances pesti-
cides will travel, the extent to which they are degraded by ultravi-
olet rays in the upper atmosphere, and the degree to which they are
precipitated out of the atmosphere." Scientists know that there is
global transport of pesticides because pesticides are found in the
antarctic snow and animals, but they do not know whether pesti-
cides are transported by ocean current or through the air.32 This
ignorance creates a need for large scale monitoring to fill in the
lacunae .33

(3) Pesticides in Water

Pesticides enter fresh waters from many different sources.
While the major source of pesticides in water is probably industrial
waste, agricultural run-off is also a principal source.34 Other sources

28. R. CARSON, SILENT SPRING (1962).
29. See EDWARDS, supra note 10, at 21.
30. Id.
31. Id. at 27.
32. Id.
33. Id.
34. Id. at 32.
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include drift from aerial spraying and direct application of pesti-
cides to water as a method of controlling mosquitoes. 5

Pesticides do not, at present levels, destroy or harm waters."
Pesticide pollution is to be contrasted with other sources of water
pollution, such as sewage and industrial waste, that increase oxygen
demand and accelerate eutrophication of a body of water. Pesticides
generally are not water soluble and will not be decomposed through
the normal oxidation process. 7 Unless the water is turbulent, pesti-
cides will settle to the bottom. 8 One of the potential and unquanti-
fled dangers with regard to pesticides in water is the harm that they
will cause to aquatic invertebrates. These are organisms that eat
plankton and algae and thus help prevent water stagnation. An-
other concern is that these pesticides will enter drinking water.4"
The presence of pesticides in drinking water causes alarm because
of the possibility that some pesticides may have a carcinogenic or
mutagenic effect on man.

(4) Pesticides in Lower Forms of Life

The purpose of pesticide use is to kill pests. Therefore it is not
surprising that certain lower forms of life are directly poisoned
through the application of pesticides. The major concern is that
pesticides are not specific, and that they are capable of killing or
harming non-target species, species that may actually serve benefi-
cial functions for man and the environment. Earthworms, for exam-
ple, desirable creatures that contribute to soil fertility, are killed by
chlordane and heptachlor.4' Fish, which may not be killed directly
by pesticides, may suffer retarded resistence to disease, reproduc-
tive failures, and reduced body weight.42 Perhaps birds suffer from
the effects of pesticides more than any other group of animals. The
birds suffer from inability to lay eggs, delayed breeding, thin egg-
shells that break easily, and greater fledgling mortality.43 These
maladies have significantly reduced the population of birds, especi-
ally raptorial birds."

35. Id. at 32-35.
36. Id. at 35.
37. A. VAN TASSEL, OUR ENVIRONMENT THE OUTLOOK FOR 1980, 28 (1973).
38. EDWARDS, supra note 10, at 28, 32.
39. Id. at 34.
40. D. ZWICK & M. BENSTOCK, WATER WASTELAND 15 (1971).
41. EDWARDS, supra note 10, at 46.
42. Id. at 64.
43. Id. at 85.
44. Id.
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(5) Pesticides in Man

The concern here is not primarily for the effect of the occasional
poisoning that will result from accidental ingestion, but rather the
effect of the concentration of pesticides in the food chain and the
resultant low-level continuous exposure of man to pesticides. Like
birds, man seems to concentrate the chlorinated hydrocarbons in fat
tissue,45 but man has not yet been similarly affected by this concen-
tration." There could be several reasons for this. Pesticides may not
have reached toxic levels in man; man does not metabolize his fat
to the extent that other animals do during lean periods; or man may
be adapting to pesticides contained in his system.47

Another potential danger to man exists in the possibility that
pesticides may be carcinogenic. 8 This theory is subject to consider-
able debate,4" but again our ignorance of the long range ramifica-
tions of pesticide use creates the spectre of concern. Perhaps igno-
rance of the potential harmful effect of pesticides poses the greatest
danger to man. Although some evidence indicates that low level
exposure to pesticides has not caused ill effects to people, 0 much
more information is needed on the subject."

D. Research and Development of Pesticides

Pesticides are currently researched, developed, and manufac-
tured by private industry. Although there may be a need to develop
pesticides that are less persistent and toxic, it is not difficult to
understand why private industry is reluctant to embark upon such
research when cost and marketing realities are considered. In 1969,
the average cost of research and development of a new pesticide
compound was $2.1 million.5" At the same time DDT was selling for
less than 18 cents per pound. 3 To justify research and development,
private industry must have a reasonable expectation of recovering

45. Id. at 102.
46. See id. at 102, 104.
47. Id. at 104.
48. In re Shell Chemical, 6 BNA ENV. RPTR. 2047, 2051-57 (EPA 1974); D. ZWICK & M.

BENSTOCK, WATER WASTELAND 15 (1971).
49. See 5 BNA ENV. RPTR.-CURR. DEV. 466 (1974); EDWARDS, supra note 10, at 104.
50. EDWARDS, supra note 10, at 102.
51. U.S. DEPT. OF HEALTH, EDUCATION, AND WELFARE, REPORT OF THE SECRETARY'S COMM.

ON PESTICIDES AND THEIR RELATIONSHIP TO ENVIRONMENTAL HEALTH pt. 1, at 23 (1969)
[hereinafter cited as Mrak Report].

52. Id. at 78.
53. Id.
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costs and realizing a profit.54 Consider, though, the difficulties faced
by industry when a new product is developed. Industry must be able
to satisfy the consumer that the new product will be at least as good
or better than the one he is already using.5 Furthermore, industry
will probably find it necessary to retrain its technical staff in the use
of the new compound. The retrained staff will then be required to
devote time to consumers in retraining them in the use of the new
compound.56

Realistically, it is more likely that industry will take short cuts
in research and market a product with less than full knowledge of
its potential benefits and harms.57 Thereafter it will probably not
retrain its technical staff but will be more concerned with obtaining
a return on its investment as soon as possible."

II. THE SOLUTION

A. Recommendation of the Scientific Community

Most commentators on the use of pesticides recommend an
"integrated approach" to pest control rather than a complete ban
on pesticide use.59 The integrated approach contemplates a three-
step program. Initially natural pest controls are maximized. Then
pest build up and natural controls are monitored to determine the
effectiveness of natural controls. Finally, if additional control is
needed, the most effective combination of pest suppression tech-
niques is used. 0 The usual practice, however, is not to use natural
controls first and persistent pesticides as a last resort, but rather to
inject pesticides into the environment in an attempt to quickly re-
duce the pest population."

54. 186 SCIENCE 596, 598 (1974).
55. Id.
56. Id.
57. Van den Bosch, The Toxicity Problem-Comments by an Applied Insect Ecologist,

in CHEMICAL FALLOUT 102 (1969). Mr. Van den Bosch told of an incident in California in which
a pesticide was marketed by the manufacturer against the advice of the Agricultural Exten-
sion Service. The pesticide was supposed to control the boll worm in cotton crops. The farmers
in the area ignored the Agricultural Extension Service in two respects; they used a product
against the advice of the Service, and they used excessive amounts on a regular basis. Not
only was the cotton crop the worst in a decade, but there were many reports of animal kills.

58. See 186 SCIENCE 596-98 (1974).
59. E.g., Mrak Report, supra note 51, at 58; COUNCIL ON ENVIRONMENTAL QUALITY, INTE-

GRATED PEST MANAGEMENT (1972); J. McKelvey, Jr., Pest Control in Health and Agriculture;
International Challenges, in PEST CONTROL PRACTICES FOR THE FUTURE (1972).

60. COUNCIL ON ENVIRONMENTAL QUALITY, INTEGRATED PEST MANAGEMENT 9, 10 (1972).
61. BEIRNE, supra note 13, at 55.

[Vol. 7:79
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Any number of reasons can be cited for the general acceptance
of the use of persistent pesticides rather than an integrated ap-
proach. One reason is that the integrated approach is more complex
and time-consuming than the use of chemicals. Integration requires
monitoring and trained personnel to determine the most appropri-
ate control technique. Once the appropriate technique is deter-
mined, time may be required to implement it. Additionally, users
of pesticides often are not aware that alternative methods of pest
control exist."

Some of these alternatives are cultural ones in which the pest's
environment is radically changed and biological methods whereby
living organisms are used to control pests. Other methods involve
the introduction of disease in the target pest, breeding of resistant
plants, sterilization of the pest, and use of pest attractants. Even if
pesticide users are aware of these methods, they may lack incentive
to change from a method that provides them some degree of suc-
cess.6"

Much research and public education is needed before the inte-
grated approach will be widely accepted. Users of persistent pesti-
cides must be convinced that there are viable alternatives to pest
control. In addition, a national monitoring system is needed to
study pests, their habitats, and environments in order to devise
plans that are effective and environmentally safe. Such a monitor-
ing plan presupposes highly trained technicians and field workers.
In the area of integrated pest control government support and incen-
tives are needed. It remains to be seen whether FEPCA adequately
deals with this need for government activity.

B. The Legislative Response to Persistent Pesticide Problems

FEPCA's predecessor, the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA),64 primarily was concerned with labeling,
registration, and adulteration of "economic poisons"65 that were
shipped interstate." Under FIFRA there was no penalty for misuse
of a pesticide. A review of FIFRA reveals that it was aimed at
manufacturers and was designed to provide basic information on the

62. Id. at 87.
63. 186 SCIENCE 596, 598 (1974).
64. 7 U.S.C. §§ 135-135k (1970), as amended, 7 U.S.C. §§ 136-136y (Supp. III, 1973).

65. Id. § 135a.
66. Id.
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proper use of pesticides and to prevent adulteration of substances
sold as pesticides.

By comparison, the scope of FEPCA is much broader. FEPCA
continues the requirement that pesticides be registered and properly
labeled, but its reach extends to the user of pesticides regardless of
whether a pesticide has been shipped in interstate commerce. In
addition, the Administrator of the Environmental Protection
Agency (the Administrator) 7 will classify a pesticide as either a
general use or restricted use pesticide." A general use pesticide is
one that generally will not cause unreasonable adverse effects"8 to
the environment 0 when used according to its direction. A restricted
use pesticide is a pesticide that generally will cause unreasonable
adverse effects to the environment unless subjected to additional
regulatory restrictions.7 Consistent with the restricted use classifi-
cation, the Administrator is given authority to prescribe regulations
for application of these pesticides." Once the Administrator classi-
fies a pesticide for restricted use, it may be applied only by a certi-
fied applicator.

The provision for certification of applicators is another signifi-
cant addition to federal regulation of pesticides. The certification
may be accomplished at the federal or state level, but in either case
the certification plan must be approved by the Administrator."
Additionally, the Administrator is required to establish standards
for certification of applicators."

FEPCA also provides for automatic cancellation of a pesticide
registration 5 years after its initial registration unless the registrant
requests that the registration be continued in effect." In addition,
the Administrator is given power to cancel the registration of a pes-
ticide or change its classification when it appears that the pesticide
does not comply with FEPCA requirements or causes unreasonable
adverse effects to the environment.77 The Administrator's cancella-

67. FEPCA, § 136(u).
68. Id. § 136a(d).
69. Id. § 136(bb).
70. Id. § 136a(d)(1)(C).
71. Id.
72. Id. § 136a(d)(1)(C)(ii).
73. Id.
74. Id. § 136b.
75. Id.
76. Id. § 136d(a).
77. Id. § 136d(b).
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tion power is subject to procedural requirements provided in the
Act.7" During the cancellation proceeding the Administrator may
also suspend" the use of the pesticide in order to prevent an immi-
nent hazard. 0

FEPCA requires not only the registration of pesticides, but also
the registration of establishments that produce" pesticides." A
producer must provide production information on the types and
amounts of pesticides that he is producing, and such information
must be kept current annually. 3

The Administrator is given power to stop the sale, use, or re-
moval of a pesticide whenever he has reason to believe that the
pesticide is in violation of the Act or when registration of the pesti-
cide has been cancelled or suspended. 4 He may also seize a pesticide
that is in violation of the Act. 5

Not only does FEPCA provide for stop sale and seizure of pesti-
cides in violation of the Act, it also prescribes civil and criminal
penalties for producers or users who violate the Act. Civil penalties
of $5000 may be assessed by the Administrator unless the violator
is a private applicator. The maximum civil penalty for a private
applicator is $1000. Criminal penalties for knowing violation range
upward from a fine of $25,000 and imprisonment of 1 year for com-
mercial applicators. Private applicators are subject to a maximum
fine of $1000 and 30 days in jail for a knowing violation."

FEPCA requires the Administrator to undertake research and
monitoring "as may be necessary to carry out the purposes"" of the
Act. He is also required to give priority to research and development
of biologically integrated alternatives of pest control.8 In addition
to research and development programs, the Administrator is re-
quired to formulate a plan for national monitoring of pesticides. 9

The research, development, and monitoring called for in the Act

78. Id. § 136d.
79. Id. § 136d(c).
80. Id. § 136(/).
81. Id. § 136(w).
82. Id. § 136e.
83. Id. § 136e(c)(1).
84. Id. § 136k(a).
85. Id. § 136k(b).
86. See id. § 136(l).
87. Id. § 136r(a).
88. Id.
89. Id. § 136r(c).
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requires the Administrator to coordinate his efforts with other fed-
eral, state, and local agencies.'"

Finally, FEPCA lodges extensive rule-making authority in the
Administrator. 1 He is generally authorized to prescribe regulations
to carry out FEPCA, but several sections of the Act require him to
prescribe regulations within certain time frames.

The foregoing overview of FEPCA illustrates that the Act en-
compasses a broad area of pesticide control. Perhaps its most signif-
icant change is its prohibition of the misuse of pesticides. In addi-
tion, the Act contains other features that portend extensive federal
involvement in pesticide regulation. Scattered throughout the Act
are provisions that either authorize or require the Administrator to
establish regulations. Additionally, he must enforce the Act, assess
civil penalties, and begin a research development and monitoring
program on a national basis.

C. Regulations of the Environmental Protection Agency

(1) Disposal and Transportation

Section 136q(a) of FEPCA provides:

The Administrator shall, after consultation with other interested
Federal agencies, establish procedures and regulations for the dis-
posal or storage of packages and containers of pesticides and for
disposal or storage of excess amounts of such pesticides, and accept
at convenient locations for safe disposal a pesticide the registration
of which is cancelled under section 136d(c) of this title if requested
by the owner of the pesticide.2

Pursuant to his general rule-making authority93 and to imple-
ment the above-quoted section, the Administrator promulgated
Part 165 of Title 40 in the Code of Federal Regulations. 4 Generally
these regulations accomplish three things. First, they specifically
limit the pesticides the Administrator will accept for disposal to
those that have been cancelled after first having been suspended.
This severe limitation will mean that unless a pesticide's registra-
tion has been cancelled after being suspended, the owner will bear

90. Id. § 136r(b).
91. Id. § 136w.
92. Id. § 136q(a).
93. Id. § 136w.
94. 40 C.F.R. §§ 165.1-165.11 (1974).
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the economic responsibility of the pesticide's disposal. It is unlikely
that the Administrator will dispose of many pesticides because a
pesticide will not come within these rules unless it presents an im-
minent hazard. 5 If, however, there has been cancellation after sus-
pension and the owner desires to avail himself of this disposal serv-
ice, he must first make every reasonable attempt to return the pesti-
cide to its manufacturer or distributor or their agent. 8 If that at-
tempt fails, the owner must submit a formal written request for
disposal by the EPA to the Regional Administrator. 7 The request
must state that the owner has made every reasonable effort to return
the cancelled pesticide. If the request is approved, the Regional
Administrator will arrange for delivery to a mutually convenient
location. The owner will bear the cost of transportation to the
designated location."

Second, these regulations recommend certain procedures for
the storage and disposal of pesticides, their containers, and
wastes. 0° These procedures are mandatory only upon the EPA in
carrying out its disposal role.' °' The specifics of disposal depend on
many variables that are clearly set forth in Part 165. Generally, the
Administrator recommends incineration in "pesticide incinera-
tors"'' 2 and burial in "specifically designated land fills."' 13 Disposal

95. Imminent hazard "means a situation exists when the continued use of a pesticide
during the time required for cancellation proceedings would likely result in unreasonable
adverse effects on the environment or will involve unreasonable hazard to the survival of a
species declared endangered by the Secretary of the Interior under Public Law 91-135." Id. §
165.1(e).

96. Id. § 165.4(a).
97. Id. § 165.4(b)(1).
98. Id. § 165.5
99. One commentator has criticized FEPCA because it is silent as to who should pay

for transportation and disposal. It is his opinion that the EPA should pay for these costs since
the Administrator orders suspension and cancellation. He considers this to be a weakness in
FEPCA because the expense to the EPA would be an incentive not to order suspension and
cancellation. ENVIRONMENTAL LAW INSTITUTE, FEDERAL PESTICIDE LAW 1233, 1264 (1974).

100. 40 C.F.R. §§ 165.7-165.11 (1974).
101. Id. § 165.2(c).
102. Id. § 165.1(r). Pesticide incinerator means:
. . . any installation capable of the controlled combustion of pesticides, at a tem-
perature of 1000°C (1832°F) for two seconds dwell time in the combustion
zone, or lower temperatures and related dwell times that will assure complete
conversion of the specific pesticides to inorganic gases and solid ash residues. Such
installation complies with the Agency Guidelines for the Thermal Processing of
Solid Wastes as prescribed in 40 C.F.R. Part 240.

103. Id. § 165.1(w). Specially designated landfill means:
a landfill at which complete long term protection is provided for the quality



TEXAS TECH LAW REVIEW

of containers and storage of pesticides are likewise the subject of
specific procedures.'"4

Finally, the regulations exempt from these disposal regulations
pesticides and their containers that are registered for use in home
and garden and those registered for use on farms and ranches when
disposal is by burial in open fields.'"5 This exemption was probably
necessary because these uses are not covered under the record-
keeping requirement of FEPCA °6 and enforcement would be practi-
cally impossible. Any weakness here is in FEPCA and not in the
regulations because FEPCA imposes no mandatory storage and dis-
posal requirements on farms and ranches, the biggest users of pesti-
cides, notwithstanding the fact that most human poisoning results
from careless treatment of pesticide containers.'

(2) Exemption of Federal Agencies

Section 136p of FEPCA provides: "The Administrator may, at
his discretion, exempt any Federal or State Agency from any provi-
sion of this subchapter if he determines that emergency conditions
exist which require such exemption."''0 "This [section 136p,] one
of the shortest provisions of the Act, is potentially one of the most
troublesome." 0 9

Exercising his regulatory power under section 136w, the Admin-
istrator established Part 166 of Title 40 of the Code of Federal Regu-
lations"0 to give direction to any federal or state agency that might
apply for exemption.

Although FEPCA confers broad power upon the Administrator
in this area, he has limited that power by promulgating restrictive

of surface and subsurface waters from pesticides, pesticide container, and pesticide-
related wastes deposited therein, and against hazard to public health and the
environment. Such sites should be located and engineered to avoid direct hydraulic
continuity with surface and subsurface flow into the disposal area should be con-
tained within the site unless treatment is provided. Monitoring wells should be
established and a sampling and analysis program conducted. The location of the
disposal site should be permanently recorded in the appropriate local office of legal
jurisdiction. Such facility complies with the Agency Guidelines for Land Disposal
of Solid Wastes as prescribed in 40 C.F.R. Part 241.
104. Id. §§ 165.7-165.9.
105. Id. § 165.2(e).
106. FEPCA, § 136f.
107. ENVIRONMENTAL LAW INSTITUTE, FEDERAL ENVIRONMENTAL LAW 1233, 1265 (1974).
108. FEPCA, § 136p.
109. ENVIRONMENTAL LAW INSTITUTE, FEDERAL ENVIRONMENTAL LAW 1233, 1241 (1974).
110. 40 C.F.R. §§ 166.1-166.11 (1974).
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procedural requirements. Under the established regulations an
emergency will be found to exist when:

(a) A pest outbreak has or is about to occur and no pesticide
registered for the particular use, or alternative method of control,
is available to eradicate or control, the pest, and (b) significant
economic or health problems will occur without the use of the
pesticide, and (c) the time available from discovery or prediction
of the pest outbreak is insufficient for a pesticide to be registered
for the particular use."

The regulations set out three specific classes of exemptions and
the procedures to be followed when application for exemption is
made under each of the classes.

(a) Specific Exemption

The specific exemption anticipates an outbreak of a pest and
clearly gives the Administrator authority to subject the applicant to
certain restrictions. This exemption will be granted for a specific
time period, but in no event will the exemption continue for more
than a year." '

The application for a specific exemption must be submitted by
the Governor of the state or the head of a federal agency (or their
official designee) and must set forth information delineated in the
regulations." 3 The application will include such information as the
nature of the problem, proposed control measures (including techni-
cal information concerning the pesticide and its application), antici-
pated benefits and costs with and without the exemption and under
reasonable alternatives, and an analysis of the possible effects of the
pesticide's use on man and environment. If a relevant Environmen-
tal Impact Statement has been prepared, it too must be included."'

The regulations also impose other duties on the official who is
responsible for the emergency pesticide application. If a non-
registered pesticide is used under this exemption, the Administrator
must be notified immediately."' Appropriate records must be main-
tained and reports filed on a prescribed timetable."6 If these regula-

111. Id. § 166.1.
112. Id. 166.2(a).
113. Id. § 166.3.
114. National Environmental Policy Act of 1969, 42 U.S.C. § 4332(2)(c) (1970).
115. 40 C.F.R. § 166.5 (1974).
116. Id.
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tions are violated, the Administrator may withdraw the exemp-
tion."7

This exemption has been granted at least once since it was
implemented. In 1973, approximately 600,000 to 800,000 acres of
Douglas fir were destroyed by the tussock moth. "8 The tussock moth
is susceptible to DDT, but DDT had been banned by the EPA."9

Congressman Wendell Wyatt blamed the ban on DDT for the de-
struction of the Douglas fir.' 20 Application was submitted for an
emergency exemption and granted by the Administrator.' 21 The ex-
emption was contingent upon the Forest Service's attempt to de-
velop a suitable alternative to the use of DDT by December 1, 1974.
In addition, other restrictions were imposed concerning technical
aspects of application of the DDT. Although the economic cost of
the destruction was $83 million in timber and $240 million in in-
come and employment, environmentalists still opposed the granting
of this exemption. 22 At the very least they would have imposed a
further restriction requiring an integrated approach. 123 This example
illustrates that the EPA can act within a relatively short time, if
necessary, in response to an emergency situation. It also illustrates
that the EPA opted for the economy when faced with making a
decision between environmental and economic concerns.

(b) Quarantine-Public Health Exemption

This exemption anticipates the spread of a "foreign pest"
within the United States. A "foreign pest" is a pest not previously
known to occur in the United States.'24 New outbreaks of pests
previously occurring do not come within the ambit of this exemp-
tion. 25 The Administrator believes that the responsible official
should attempt to register any necessary pesticide uses for pre-
viously occurring pests.'28 As with the specific exemption, the quar-
antine-public health exemption may be granted for up to 1 year,'2

117. Id. § 166.7.
118. 4 BNA ENV. RPTR.-CURR. DEV. 1949-50 (1974).
119. 37 Fed. Reg. 13369, 13375 (1972).
120. 4 BNA ENV. RPTR.-CURR.DEV. 1949-50 (1974).
121. Id. at 1805.
122. Id. at 1653-54.
123. Id.
124. 40 C.F.R. § 166.2(b) (1974).
125. 38 Fed. Reg. 33304 (1973).
126. Id.
127. 40 C.F.R. § 166.2(b) (1974).
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but unlike the specific exemption, it may be renewed upon applica-
tion. "I

The procedures under this exemption are similar to those under
the specific exemption, but a statement of economic benefits and
costs with and without the exemption and under reasonable alterna-
tives is not required.' 8 Under this exemption, no suspended pesti-
cide may be used.3 0

(c) Crisis Exemption

This exemption provides for the possibility of an "unpredict-
able"' 3 ' pest outbreak where the responsible official determines:

(1) that there is no readily available pesticide registered for the
particular use to eradicate or control the pest and (2) that the time
element with respect to the application of the pesticide is so criti-
cal that there was no time to request a specific exemption .... 132

Suspended or finally-cancelled pesticides may not be used under
this exemption.'33

The quintessence of this exemption is the time element. If it
were not for the critical timing involved, the responsible official
could apply under one of the other two exemptions.' The proce-
dures to be followed under this exemption reflect the Administra-
tor's concern for situations demanding haste balanced by his desire
that the exemption be narrowly drawn. Within 36 hours of his deci-
sion to avail himself of this exemption, the responsible official must
notify the Administrator by telegram of his intent to apply for this
emergency exemption.'3 1 Within 10 days of his application or use,
the responsible official must file a written report certifying required
information pertaining to technical aspects of the control plan, as-

128. Id.
129. Compare id. § 166.3 with id. § 166.4.
130. Id. § 166.2(b).
131. Id. § 166.2(c). This language ostensibly presents a rigorous standard. What is

"predictable" can present a nice factual question notwithstanding the Administrator's
suggestion that the exemption will be used for catastrophes such as floods and hurricanes.
38 Fed. Reg. 33304 (1973). It would seem that wherever these catastrophes occur they. will
have occurred previously and an attempt should now be made to comply with FEPCA. This
is indeed a "narrowly drawn exemption." 38 Fed. Reg. 33303 (1973).

132. 40 C.F.R. § 166.2(c) (1974).
133. Id.
134. See 38 Fed. Reg. 33304 (1973).
135. 40 C.F.R. § 166.8(a) (1974).
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serting that the time element was so critical that there was no time
to comply with either of the other two exemptions, and providing
any other information requested by the Administrator. If the pesti-
cide application treatment is to continue for more than 15 days, the
report must also contain an application for a specific exemption.
Withdrawal of the crisis exemption is similar to that established
under the specific and quarantine-public health exemptions ex-
cept that the Administrator may effect a partial withdrawal if he
chooses." 6

In summary, FEPCA provides for exemptions when the Admin-
istrator determines that emergency conditions exist.'37 Although
opposition to granting any exemptions may persist, Congress has
indicated, through section 136p, that it does not intend to prevent
the use of pesticides when an appropriate emergency presents itself.
The Administrator has attempted to define three narrow situations
when pesticides will not be subject to the Act.'38 If a pesticide is
exempted, regardless of the motivation for and the narrowness of the
exemption, these properties of persistent pesticides will manifest
themselves. It may be that in an emergency situation some provi-
sion for the use of unregistered pesticides should be made, but any
exemption permitting such use should be granted only in a rare
case.

(3) Registration of Establishments

Section 136e(a) of FEPCA provides in part: "No person shall
produce any pesticide subject to this subchapter in any State unless
the establishment in which it is produced is registered with the
Administrator."' 39 Pursuant to his general regulatory power, the
Administrator adopted regulations to provide direction to producers
concerning registration of their establishments.'40 The most signifi-
cant aspect of these regulations is the definition of the terms "pro-
duce" and "establishment." The term "produce" means: "to manu-
facture, prepare, propagate, compound, or process any pesticide,
• . .or device, or to repackage or otherwise change the container of
any pesticide or device.""' The term "propagate" means "to spread;

136. Id. § 166.9.
137. FEPCA, § 136p.
138. 40 C.F.R. § 166.2 (1974).
139. FEPCA, § 136e(a).
140. 40 C.F.R. § 167.1-5 (1974).
141. Id. § 167.1(c).
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to disseminate." ' The term "establishment" means "each site
where a pesticide . . . or device is produced .. ."I"' The combina-
tion of these terms brings within the ambit of section 136e those who
"produce" only for export to foreign countries and those foreign
"producers" who import into the United States. The breadth of
these definitions is narrowed only by section 167.2 which provides
"that those persons who produce pesticides solely for application by
themselves are not required to be registered."''

The rules provide that the Administrator shall assign a registra-
tion number for each establishment'45 and that the registration
number of the last establishment to produce a pesticide shall appear
on the label.'46 In addition to several other minor requirements, the
producer must submit an annual "pesticide report" containing the
production and sales information set forth at section 136e(c)(1).'47

This information will be held confidentially by the Administrator.

(4) Occupational Safety

The Administrator promulgated regulations designed to pro-
tect farm workers from exposure to dangerous pesticides.' The
regulations provide "occupational safety and health standards for
farm workers performing hand labor operations in fields after
ground (other than those incorporated in the soil), aerial or other
type of application of pesticides."' 49

These regulations establish a general standard that no owner or
lessee shall apply a pesticide in a manner that exposes workers other
than those knowingly involved in the application." The regulations
require that workers be given timely notice of spraying. Prior to

142. 38 Fed. Reg. 30557 (1973).
143. 40 C.F.R. § 167.1(b) (1974).
144. Id. § 167.2(a).
145. Id. § 167.2(e).
146. Id. § 167.4.
147. FEPCA, § 136e(c)(1) provides:
Any producer operating an establishment registered under this section shall inform
the Administrator within 30 days after it is registered of the types and amounts of
pesticides-(A) which he is currently producing; (B) which he has produced during
the past year; and (C) which he has sold or distributed during the past year. The
information required by this paragraph shall be kept current and submitted to the
Administrator annually as required under such regulations as the Administrator
may prescribe.

148. 40 C.F.R. § 170.1-170.5 (1974).
149. Id. § 170.1.
150. Id. § 170.3.
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pesticide application, all unprotected workers 5' must be evacuated
from the area. The owner must not permit the workers to re-enter a
sprayed area except as provided in the regulations. The general rule
on re-entry is that a worker shall not be permitted to re-enter an
area until the sprays have dried or the dust has settled. 52 For pesti-
cides containing certain listed ingredients, there are minimum re-
entry times of up to 48 hours. 53 In addition to these standards, if
special circumstances exist that would lead a reasonable man to
believe re-entry would be unsafe, the owner should not permit work-
ers to re-enter. 54 These are all minimum standards that may be
raised by state regulation or label instructions. 5

These occupational safety regulations have received consider-
able response from those affected by the regulations. Those who
responded felt that these regulations were not needed and that the
standards were arbitrary.' The Administrator determined that
these additional regulations were needed, however, but indicated
that they would be subject to continuous amendment as needed. 157

Considering the response received by the Administrator's proposed
regulations5 8 and the realities of enforcement, these regulations
seem to be an exercise in futility. If neither the farmer nor the
worker is satisfied with the regulations, compliance and enforce-
ment will be sporadic at best.

(5) Use of Restricted Use Pesticides; Certified Applicators

(a) Federal Certification Standards

Section 136b(a)(1) of FEPCA provides:

Subject to paragraph (2), the Administrator shall prescribe stan-
dards for the certification of applicators of pesticides. Such stan-
dards shall provide that to be certified, an individual must be
determined to be competent with respect to the use and handling
of the pesticide or class of pesticides covered by such individual's
certification.

159

151. Id. § 170.2.
152. Id. § 170.3.
153. Id.
154. Id.
155. Id. § 170.4.
156. 39 Fed. Reg. 16889-90 (1974).
157. Id.
158. 38 Fed. Reg. 20362 (1973).
159. FEPCA, § 136b(a)(1).
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In compliance with this mandate, the Administrator, in Octo-
ber of 1974, established categories of commercial applicators and set
minimum standards that applicators must meet before being certi-
fied to apply restricted use pesticides.8 0 According to the timetable
set forth in FEPCA, if a state desires to certify applicators it must
have submitted a certification plan to the Administrator by October
1975.161 The plan submitted by the state must be either approved
or disapproved by the Administrator;'62 if approved, the state plan
must be implemented by October 1976.113 According to the time
requirements of FEPCA, the Administrator was 1 year tardy pre-
scribing regulations for certification of applicators.'64 The states
expressed some concern that they would not have sufficient time to
implement their state plans in view of receiving the Administrator's
standards so late, but the Administrator expressed the opinion that
time was adequate'65 and apparently disregarded requests for an
extension of time.

When the Administrator first proposed regulations under this
section of the Act, he invited public comment. One of the sugges-
tions he received was that the regulations should provide a "grand-
father clause."'6 6 This clause would have permitted experienced,
state-licensed applicators to be automatically certified under
FEPCA. The Administrator rejected an unqualified grandfather
clause.'67 He provided instead, for review of state licensing proce-
dures on a case-by-case basis. If existing licensing procedures would
satisfy the new regulations, applicators licensed under these proce-
dures can be certified without further testing.' 8 The Administrator
reasoned that FEPCA represents a "first-time entry"'6 9 into pesti-
cide regulation by the federal government, and that there is no basis
in the Act for the suggested grandfather clause.'70

The regulation concerning certification of applicators begins
with a list of definitions. These definitions are significant because,

160. 39 Fed. Reg. 36449 (1974).
161. Act of Oct. 21, 1972, Pub. L. 92-516, § 4(a), 86 Stat. 973.
162. Id.
163. Id.
164. Id.
165. 39 Fed. Reg. 36446 (1974).
166. Id.
167. Id.
168. Id.
169. Id.
170. Id.
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by their operation, they actually limit the private applicator's li-
cense to persons in the farming business.' Although the Act does
not so limit the private applicator's license term,' the Administra-
tor felt justified in so doing after he had reviewed the legislative
history of FEPCA.'73 The Administrator's objective is to keep the
restricted use pesticides out of the hands of the uninitiated. Farmers
usually have long experience and familiarity in the use of pesticides
and should be more knowledgeable than the general public with
their proper use and safety. '

In addition to the private applicator classification, the certifi-
cation regulations establish a commercial applicator classifica-
tion.'75 Because of the framework of the regulation, a commercial
applicator will be more of a specialist than a private applicator. The
regulations set up ten commercial categories.'78 A commercial appli-
cator will be licensed to apply pesticides only in those categories for
which he has been qualified.'77 Illustrative of the categories created
are agricultural pest control, ornament and turf pest control, and
public health pest control. The focus in the commercial applicator
certification is on use, not knowledge of particular chemicals. The
regulations provide that states may adopt any or all of the ten
commercial categories for their licensing schemes, establish sub-
categories within the ten categories created by the Administrator,
or request the Administrator to approve additional major catego-
ries.' 8

Distinctions between commercial applicators and private ap-
plicators are also made in the determination of competency.'79 A
commercial applicator's competency is to be determined on the
basis of written examinations and appropriate performance testing
based on the standards set forth at sections 171.4(b) and (c).' 80

Section 171.4(b) contains standards that are applicable to all ten
categories of commercial application. This section calls for "practi-

171. Id. § 171.2(m), at 36447.
172. FEPCA, § 136(e)(2).
173. 39 Fed. Reg. 36447 (1974).
174. Id.
175. Id. at 36449.
176. Id. § 171.3, at 36450.
177. See id. § 171.4(c), at 36450-51.
178. Id. § 171.3(c), at 36450.
179. Id. § 171.4-171.5, at 36450-52.
180. Id.
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cal knowledge"'' in various aspects of pesticide use and handling.
The commercial applicator must demonstrate knowledge in such
areas as labeling, safety, environmental effects, pests, pesticides,
equipment, application, and laws and regulations. In addition, cer-
tification tests for commercial applicators must include questions
concerning the particular use for which the applicator will be certi-
fied. For example, practical knowledge of drift factors would be
required of an agricultural applicator but not of a seed treatment
applicator."2

Certification tests for private applicators are less stringent than
those for commercial applicators.'83 The regulations contemplate
that some farmers will be unable to read, and therefore certification
may be by written or oral examination "or such other equivalent
system as may be approved as part of a state plan."'84 If a person
cannot read, however, he may be limited to the use of certain chemi-
cals for certain uses. At a minimum, private applicators must de-
monstrate that they possess "practical knowledge of the pest prob-
lems and pest control practices associated with agricultural opera-
tions. .. " "5

Finally, the regulations set standards for persons who may su-
pervise non-certified applicators. 88 This section recognizes that
there are some circumstances where a certified applicator need not
be present but must be "available."'' 87 This provision has a very high
potential for abuse because the owner of a farm may obtain a license
then permit application by an unlicensed employee far-removed in
the chain of communication.

(b) State Certification

If any State, at any time, desires to certify applicators of pesti-
cides, the Governor of such State shall submit a State plan for such

181. Id. The regulations have been criticized as requiring rote memory. Rote memoriza-
tion is dangerous because applicators will tend to rely on memory which is not infallible. The
agency defended its position on the basis that procedures set forth are broad and repose much
discretion in the states. However, because the regulations do require knowledge of the spe-
cific, the EPA justified itself by stating that a commercial applicator should have a broad
storehouse of knowledge. See 39 Fed. Reg. 36446 (1974).

182. Id. § 171.4(c), at 36451.
183. Compare 39 Fed. Reg. 36450 (1974) with 39 Fed. Reg. 36452 (1974).
184. 39 Fed. Reg. § 171.5(b) (1974).
185. Id. § 171.5.
186. Id. § 171.6.
187. See id.

19751



TEXAS TECH LAW REVIEW

purpose. The Administrator shall approve the plan submitted by
any state, or any modification thereof, if such plan in his judg-
ment-

(A) designates a State Agency as the agency responsible for
administering the plan throughout the state;
(B) contains satisfactory assurances that such agency has or
will have the legal authority and qualified personnel to carry
out the plan;
(C) gives satisfactory assurances that the state will devote
adequate funds to the administration of the plan;
(D) provides that the State Agency will make such reports
to the Administrator in such form and containing such infor-
mation as the Administrator may from time to time require;
and
(E) contains satisfactory assurances that state standards
for the certification of applicators of pesticides conform with
those standards prescribed by the Administrator ...

Any State certification program under this section shall be main-
tained in accordance with the State plan approved under this sec-
tion.""

The Administrator has construed FEPCA to mean that it is the
responsibility of the states to actually certify the applicators accord-
ing to the standards set forth in the regulations."S9 The Administra-
tor amended Part 171 of Title 40 of the Code of Federal Regula-
tions9o to establish a procedure whereby states could submit their
plans for implementing the certification program within the respec-
tive states. FEPCA sets forth several requirements that state plans
must meet before they can be approved,'9 ' and the regulations basi-
cally track those requirements.

Section 171.7, concerning submission and approval of the state
plans, requires the governor to designate a lead agency that will
administer the plan for certification of applicators throughout the
state'92 and act as a liaison between the state and the EPA.'93 This
section requires considerable specificity in the assurance that the
state will have legal authority to carry out the plan. It suggests that

188. FEPCA, § 136b(2).
189. 40 Fed. Reg. 11699 (1975).
190. Id. at 2531.
191. FEPCA, §§ 136b, 136u.
192. 40 Fed. Reg. § 171.7(a), at 11702.
193. Id.
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the attorney general of the state or legal counsel for the lead agency
issue a formal opinion confirming this authority and that the desig-
nated lead agency submit a copy of the appropriate state laws and
regulations granting this authority.'94 The Administrator realized
that not all states currently possess the legal authority necessary to
establish and enforce a certification program.'95 Therefore, because
the plans must be in effect by October 1976, the Administrator will
grant approval of state plans contingent upon a state's enactment
of the measures necessary to give the state the requisite authority. 96

This contingent approval will be given on a case-by-case basis., 7

In addition, the certification plan must contain assurances that
the state will provide adequate and qualified personnel 8 and fund-
ing to implement the certification plan.'99 The plan must also pro-
vide that the state will submit required reports to the Administra-
tor.""° Following the requirements for personnel, funding, and re-
ports, the regulations require 0 1 that the state plan describe certifi-
cation procedures that will at least equal those required under sec-
tions 171.4 and 171.5.2 In order for the state certification plan to
be approved it must contain sample test questions and a description
of any other methods to be employed in determining applicator
competency.0 3

Part 171204 also concerns the problem of federal applicators.
Federal applicators are often dispatched to various states on short
notice. It would be unrealistic to require them to be licensed in each
state; therefore, the Administrator and the Federal Working Group
of Pest Management developed a plan to qualify federal applica-
tors. 25 The plan finally adopted is referred to as the Government
Agency Plan (GAP) in the regulations.2 6 A state is required under
section 171.7 to accept the GAP certification or provide a descrip-

194. Id. § 171.7(b)(1)(i), at 11700.
195. Id. § 171.7(b)(1)(ii).
196. Id.
197. Id. at 11700.
198. Id. § 171.7(b)(2), at 11701.
199. Id. § 171.7(c).
200. Id. § 171.7(d).
201. Id. § 171.7(e).
202. 39 Fed. Reg. 36450-52 (1974).
203. 40 Fed. Reg. § 171.7(e), at 11703 (1975).
204. Id.
205. 40 Fed. Reg. 2529 (1975).
206. Id. § 171.9.
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tion of any further standards a federal applicator must meet in order
to apply pesticides in the state.

In addition to the problem of certifying federal applicators who
operate within a state's jurisdiction, another problem is created by
the presence of Indian reservations within state boundaries."' Some
states maintain jurisdiction over Indian reservations within their
boundaries and others do not.0 8 In states that do not maintain such
jurisdiction, it will be necessary to work out an applicator certifica-
tion system acceptable to the state, the Indian governing body, 09

and the Administrator. Section 171.10(a) 210 permits the Indian gov-
erning body to choose the state certification program or develop its
own."' If the Indian governing body chooses to develop its own certi-
fication plan, it must be based on the federal standards set forth in
sections 171.1 - 171.8.211 If an Indian reservation is within a state's
jurisdiction, the state's certification plan shall apply.213

In order to carry out the requirements of FEPCA, the Adminis-
trator has promulgated regulations providing for state certification
of applicators. The FEPCA provisions governing state certification
plans are fairly comprehensive and provide the framework for the
Administrator's regulations. Acting within that framework, the
Administrator has required that states have the necessary authority
to develop a certification plan and that they give assurances that
the necessary personnel and funding will be available. In addition,
he has required that the states demonstrate the adequacy of their
plans by requiring them to furnish for his inspection sample test
questions and other procedures for determining competency.

Regardless of the degree of detail required in the state plans,
however, if the states are not committed to insuring that the appli-
cators are qualified and to enforcing the standards of competency
required by the Administrator, the objective of providing qualified
applicators will not be met. It is unrealistic to assume that without
state support of over-all objectives of FEPCA the EPA will be able

207. Id. at 2530.
208. Id.
209. "The term 'Indian Governing Body' means the governing body of any tribe, band,

or group of Indians subject to the jurisdiction of the United States and recognized by the
United States as possessing power of self-government." 40 Fed. Reg. § 171.10(a), at 11704
(1975).

210. Id.
211. Id.
212. Id.
213. Id. § 171.10(b).
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to adequately police local qualifying procedures and insure that
FEPCA standards, as defined by the Administrator's regulations,
are being met.

In this area of pesticide control as in others, the people involved
at every level of control must be educated in the problems presented
by pesticides and the necessity of exercising caution until extensive
research and monitoring have been completed. States should be
encouraged to harmonize their pesticide programs with the federal
regulatory scheme.

(6) Monitoring

The Administrator shall undertake such monitoring activities...
as may be necessary for the implementation of this subchapter and
of the national pesticide monitoring plan. Such activities shall be
carried out in cooperation with other Federal, State and local agen-
cies. 2 4

In January 1973, the EPA instituted a voluntary plan for the
reporting of incidents and unforeseen problems that may accom-
pany the use of a registered pesticide.2 

" This plan, Pesticide Acci-
dent Surveillance System (PASS), was not made mandatory by the
regulations governing state certification 2 because the states were
already being pushed to meet the 1976 deadline for certification of
applicators .2

1 Nonetheless, the Administrator strongly suggested
that section 171 governing state certification plans may be amended
in the future to require reporting of a variety of incidents involving
pesticides if the voluntary system should prove to be inadequate.2 1

PASS is a minimum monitoring requirement if ignorance concern-
ing the potential danger of pesticides is to be overcome. Shortly
after the states submit their certification plans, the Administrator
should institute PASS on a mandatory basis.

(7) Enforcement

Much of the action taken under FEPCA thus far has been pro-
cedural in nature. The law as drafted was not intended to be fully
effective until the Administrator had set up appropriate rules and

214. FEPCA, § 136r(c).
215. 40 Fed. Reg. 2530 (1975).
216. Id. at 2528.
217. Id. at 2530.
218. Id.
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guidelines.2 ' FEPCA is still in the developmental stage and will not
become fully effective until October 1976.20 The fact that FEPCA
is not yet wholly effective, however, has not prevented the Adminis-
trator from taking action to enforce the Act where he has found it
appropriate to do so. For example, in July 1974, he charged one firm
with making three shipments of unregistered or misbranded pesti-
cides in violation of the Act.2 ' A fine of $10,000 was assessed by the
Administrator and paid by the violator.2 2

The Administrator has also found it necessary to exercise his
suspension power22 pending a cancellation proceeding.224 In 1970,
the Environmental Defense Fund (EDF) petitioned the EPA to can-
cel and immediately suspend all uses of aldrin and dieldrin. Under
section 136d(b) of FEPCA the Administrator can give notice of his
intent to cancel a pesticide use. Section 136d(b) of the Act then sets
forth the procedural steps that must be followed. The cancellation
procedure is potentially time-consuming, and the EDF was trying
to avoid the possible delay by requesting that the Administrator
exercise his suspension power under section 136d(c). Under section
136d(c) the Administrator can immediately suspend the registration
of a pesticide 25 if such an order would be necessary to prevent an
"imminent hazard""2 during the pendency of the cancellation pro-
ceeding. The Administrator issued the notice of cancellation but
refused to suspend the use of aldrin and dieldrin because he con-
cluded that there was no "imminent hazard to the public." 2 1 That
refusal was appealed by the EDF.22

1 The court of appeals remanded
the case to the Administrator for further study, and the Administra-
tor affirmed his earlier ruling.29 The cancellation proceeding then

219. Act of Oct. 21, 1972, Pub. L. 92-516, § 4, 86 Stat. 973.
220. The EPA published a proposed implementation plan in which the effective dates

for various sections of the Act were set forth. While different sections of the Act may become
effective at various times, all sections must become effective within 4 years of the date of
enactment, October 1972. 38 Fed. Reg. 1142 (1973).

221. 5 BNA ENV. RPTR.-CURR. DEv. 403 (1974).

222. Id.
223. FEPCA, at § 136d(c), gives the Administrator authority to suspend a pesticide

during the course of cancellation proceedings if he determines that action is necessary to
prevent an imminent hazard.

224. In re Shell Chemical, 6 BNA ENV. RPTR. 2047 (EPA 1974).
225. FEPCA, § 136d(c)(3).
226. Id. § 136(1).
227. In re Shell Chemical, 6 BNA ENV. RPTR. 2047, 2049 (EPA 1974).
228. Environmental Defense Fund v. EPA, 465 F.2d 528 (D.C. Cir. 1972).
229. In re Shell Chemical, 6 BNA ENV. RPrR. 2047 (EPA 1974).
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resumed, but in October 1974, the Administrator reconsidered the
evidence against the uses of aldrin and dieldrin, balanced the bene-
fits of their continued use against the risk of harm to the public
health, and resolved the issue by ordering suspension of aldrin and
dieldrin after all. 230

In re Shell Chemical is a noteworthy case in two respects. First,
the case illustrates the potential for delay in FEPCA between initial
notice of cancellation and the termination of the cancellation pro-
ceeding. The original notice of intent to cancel was issued in De-
cember 1970. The ultimate issue of whether the broad range of
deleterious effects of aldrin and dieldrin on the environment and
humans231 warranted their cancellation still had not been deter-
mined in October 1974 when the Administrator issued his suspen-
sion order.

The second noteworthy aspect of In re Shell Chemical con-
cerned the question whether aldrin and dieldrin presented an appro-
priate case for suspension. The In re Shell Chemical court engaged
in an extended discussion of the evidence against aldrin and diel-
drin. The bulk of that discussion centered around carcinogenicity
tests conducted on animals. In In re Shell Chemical, the court an-
nounced a test for carcinogenicity that should be applied in future
cancellation and suspension proceedings when that issue arises. The
court said:

A carcinogenic substance, in our opinion, is one which increases
the incidence of benign or malignant tumors in exposed animals,
decreases the latency period between exposure and onset of the
tumor, or results in unusual tumors. 3 2

The court further explained that this test required a showing of
carcinogenic reaction in only one species of test animal.

In re Shell Chemical is an important step forward in the regula-
tion of pesticides. The case illustrated the Administrator's willing-
ness to issue cancellation and suspension notices when there is ade-
quately documented evidence in opposition to continued registra-
tion of a pesticide. In addition, a test for determining carcinogenic-
ity was formulated in the case.

D. Summary

Although the action taken by the Administrator thus far has

230. Id. at 2061.
231. Id. at 2049.
232. Id. at 2051.
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been primarily in the area of formulating rules and guidelines, he
has indicated a willingness to carry out the spirit of FEPCA. Where
the Act permits discretion, as in the power to grant emergency ex-
emptions, the Administrator has given due regard to ecology. It is
too early in the life of the Act, however, to determine how stead-
fastly the Administrator will carry out his enforcement responsibili-
ties, or whether his intent to balance the needs of ecology and those
of pest control will endure under economic pressures that will cer-
tainly arise. His diligence in enforcement is extremely important to
the future impact of FEPCA because of recent significant judicial
construction of the Act that has placed sole enforcement responsi-
bility on the Administrator.

E. The Judicial Response

Because FEPCA is a relatively new legislative enactment few
cases have arisen in which it has been construed. The cases that
have dealt with the Act, though, have touched on significant aspects
of FEPCA and will be reviewed here.

In People for Environmental Progress v. Leisz, 3 3 the plaintiff
sought injunctive and declaratory relief for an alleged violation of
FEPCA.24 Plaintiff alleged that the U.S. Forest Service was using
an herbicide in a manner inconsistent with its label.235 In this case,
the court determined that the Administrator, acting in conjunction
with the Attorney General, has exclusive standing to enforce
FEPCA. Although nothing in FEPCA indicates that the EPA should
have exclusive enforcement power, the court looked to legislative
history to reach this conclusion.2 3 Because of the holding in Leisz
that citizens cannot seek enforcement of FEPCA by direct action in
the courts, citizens seeking relief against violations of FEPCA will
be required to petition the Administrator to bring suit.

In Environmental Defense Fund, Inc. v. Environmental Protec-

233. People for Environmental Progress v. Leisz, 373 F. Supp. 589 (C.D. Cal. 1974).
234. FEPCA, § 136j(a)(2)(G). This provision makes it unlawful to use any pesticide in

a manner inconsistent with its label.
235. People for Environmental Progress v. Leisz, 373 F. Supp. 589, 590 (C.D. Cal. 1974).
236. Id. at 592. The issue of citizen suits was proposed by the Senate Commerce Com-

mittee, S. REP. No. 970, 92d Cong., 2d Sess. 22 (1971). It was the opinion of that Committee
that citizens' aid in enforcement would be a valuable tool to prevent violations of the Act.
The threat of citizen suits would also provide a powerful deterrent. The House Committee
on Agriculture and Forestry held a contrary view. They envisioned suits by "professional
litigants who would interfere with the orderly administration of the law." H.R. REP. No. 970,
92d Cong., 2d Sess. 39 (1971)(Supp. Rep.).
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tion Agency (EDF v. EPA), 2
1
7 the relevant issue was the scope of

judicial review under FEPCA .23 The litigation involved review of
the Administrator's determination to cancel almostall uses of DDT.
The cancellation was made pursuant to the Administrator's author-
ity under FIFRA, 23

1 but the appeal was not taken until after FEPCA
was enacted, and the scope of review was determined according to
FEPCA.

The court held that under FEPCA the Administrator's order
will be sustained if it is supported by substantial evidence. 20 Under
this standard, a reviewing court examines the evidence from the
entire record to determine if there is substantial evidence to support
the order of the Administrator. 4' The court will not review the re-
cord to determine whether it would reach a different conclusion.2 42

Indeed, even if inconsistent conclusions might be drawn, the Ad-
ministrator's order will be sustained if his decision has substantial
support in the record.243 The reviewing court will be concerned only
with the decision of the Administrator and the quantum of evidence
supporting it. Although EDF v. EPA does not provide substantive
interpretation of FEPCA, it does emphasize the important role that
the Administrator plays in the ultimate success or failure of
FEPCA. Under the standard of review it establishes, a party chal-
lenging the Administrator's decision would appear to have a heavy
burden. He must convince the court that, based on the record, the
decision of the Administrator was not supported by substantial evi-
dence. Bearing in mind the nature of the substantial evidence
test,2 144 one might conclude that the decision made by the Adminis-
trator will be the law under FEPCA.

III. CONCLUSION

The greatest danger faced from pesticide use is that the poten-

237. Environmental Defense Fund, Inc. v. EPA, 489 F.2d 1247 (D.C. Cir. 1973).
238. FEPCA, § 136n(b),
239. FIFRA, § 135b(c).
240. 489 F.2d 1250-51 (D.C. Cir. 1973).
241. Id.
242. Id.
243. Id. The EDF v. EPA court discusses the substantial evidence test and by citing

prior authority, explains that substantial evidence is something less than the weight of the
evidence. Id. at 1251. The possibility that two inconsistent conclusions can be drawn from
the record does not mean that the Administrator's ruling will be reversed by application of
the substantial evidence test. Id.

244. Environmental Defense Fund, Inc. v. EPA, 489 F.2d 1247, 1250-51 (D.C. Cir. 1973).
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tial for harm from continued use of persistent pesticides is currently
unknown. Research and studies have shown that pesticides provide
benefits in the production and processing of food and in the protec-
tion of public health. These benefits, however, are counteracted by
the deleterious effects pesticides cause in the environment. The
deleterious effects result from three basic properties of modern pes-
ticides-persistency, biomagnification and toxicity.

As a result of books such as Silent Spring ,245 a growing aware-
ness has evolved that pesticide regulation should be more compre-
hensive than that provided by FIFRA. In response to that aware-
ness, FEPCA was enacted in 1972. FIFRA essentially provided for
registration of pesticides and penalties for misbranding them.
FEPCA goes beyond registration and penalties for misbranding.
The principal features of FEPCA are its prohibition of the misuse
of pesticides and its requirement for certification of applicators.
Additionally, FEPCA contains regulatory devices such as bookkeep-
ing requirements, registration of establishments, prescribed penal-
ties, and provisions for research and monitoring.

In spite of the broadening of pesticide regulation under FEPCA,
the legislators could have provided for regulation in several areas
but did not do so. Equipment used in the application of pesticides
might have been regulated. Aerial spraying for agricultural purposes
is one of the primary sources of contamination of the atmosphere,
but it is not regulated. The legislation provides industry with no
inducement to develop application devices that will limit adverse
environmental effects, nor does it provide applicators with incen-
tives to employ ecologically safe techniques where possible.

Although the possibilities for integrated control techniques are
widely recognized, FEPCA offers no incentive to producers and ap-
plicators in this area. FEPCA does not require that integrated pest
control be used to the fullest extent possible.

The responsibility of enforcement of FEPCA has been lodged
with the Administrator of the EPA. Because pesticides now are used
extensively in agriculture, enforcement of the Act's misuse provision
will be very difficult. The omission, therefore, of a provision for
citizen suits was a serious mistake. According to People for Environ-
mental Progress v. Leisz, 2

11 only the Administrator and the Attorney
General have standing to enforce FEPCA in the courts. A provision

245. R. CARSON, SILENT SPRING (1962).
246. People for Environmental Progress v. Leisz, 373 F. Supp. 589 (C.D. Cal. 1974).
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for citizen suits would have added another dimension to enforce-
ment of the Act. Citizen suits have proven to be valuable enforce-
ment tools in many areas of environmental law 47 even if citizen suit
provisions might breed "professional litigants." The omission of a
citizen suit provision in FEPCA is all the more grievous because
other recent environmental legislation has provided for citizens
suits.248 The solicitude for pesticide users and producers shown by
this omission is not readily understandable.

Another potential enforcement problem in FEPCA is the cou-
pling of federal and state control. The problem is not that states
cannot enforce the Act, but rather is a question of whether they are
willing to do so. Economic pressures hold more sway at the state
level than at the national level. A state with a strong agricultural
base may be very willing to control ornament and turf use but
equally unwilling to hamper agricultural uses of pesticides. The
object here is not to criticize state enforcement capabilities but to
recognize realities.

On the positive side of the slate, the 1972 legislation is a vast
improvement over its predecessor. It invests the Administrator with
the power to regulate, enforce, and penalize those who violate the
Act. Thus far the Administrator has carried out his responsibility
in a manner consistent with the objectives of the Act. The hope is
that he will continue to do so. He has the power to override state
certification procedures and should not hesitate to do so at the first
sign that states are not properly maintaining their certification pro-
grams in accordance with federal standards.

The In re Shell Chemical case 49 provides a precedent for exer-
cise of the Administrator's suspension power. As ignorance of possi-
ble pesticide related harms is replaced with knowledge, the suspen-
sion of other dangerous pesticides may be necessary. When that
situation arises, the Administrator should recognize that producers
may attempt to employ any procedural device available to stall the
final cancellation of registration. If the evidence is sufficient to war-
rant immediate suspension, the Administrator should exercise the
suspension power in behalf of the public interest rather than delay
action pending the cancellation proceedings.

247. See Federal Water Pollution Control Act, 33 U.S.C. § 1365 (Supp. III, 1973); Clean
Air Act, 42 U.S.C. § 1857h-2 (1970).

248. Id.
249. In re Shell Chemical, 6 BNA ENV. RPrR. 2047 (EPA 1974).
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The thread that continually weaves through this limited area
of the law is that ignorance of potential harm is the principal prob-
lem in pesticide use and regulation. FEPCA provides the means to
overcome that problem if the Administrator is willing to diligently
exercise his mandate; the Act requires the Administrator to engage
in the research and monitoring necessary to carry out the purpose
of the Act.250 The purpose of the Act is to regulate pesticides "to
provide for the protection of man and his environment and to en-
hance the beauty of the world around him." 25' The mandate to re-
search and monitor is as broad as the purpose of the Act, and that
purpose is virtually unlimited in scope. The extent to which the
mandate is carried out will be determined by the Administrator
because he is charged with enforcement of the Act's provisions.
Research and monitoring are the means to overcome ignorance. The
degree to which ignorance is overcome may be the standard by
which the success of FEPCA is ultimately measured. If FEPCA is
not successful it will not be because of an inherent failure of the Act
but rather because of the manner in which the Act is enforced.

Jim Duvall

250. FEPCA, § 136r.
251. SENATE COMM. ON AGRICULTURE AND FORRESTRY, PESTICIDE CONTROL S. REP. No. 838,

92d Cong., 2d Sess. 3 (1972).
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