
Products Liability-Strict Tort Liability Will Lie Against Com-
mercial Lessor of Defective Product. Rourke v. Garza, 530 S.W.2d
794 (Tex. 1975).

Adolph Garza, a pipefitter-welder for Har-Con Construction
Company, fell from scaffolding when the scaffolding slipped.' He
brought suit for personal injuries sustained as a result of the fall
against J.E. Rourke Rental and Supplies which had leased the scaf-
folding to Har-Con, and its owner J.E. Rourke. Garza claimed that
Rourke had supplied "defective" scaffolding because the scaffold
boards were not equipped with cleats to prevent their slipping on
the pipe frames of the scaffolding.' At the trial, the jury found that
the absence of cleats rendered the scaffold boards defective. It also
found that Rourke could reasonably have anticipated that the scaf-
fold boards would be used without the addition of cleats and that
failure to have cleats on the scaffold boards was the producing cause
of plaintiff's fall. The district court entered judgment in Garza's
favor on the theory of strict liability in tort.' The court of civil
appeals affirmed the trial court's judgment and held that strict
liability is applicable to the lessor of a defective product.' On appeal
by defendant Rourke, the Texas Supreme Court affirmed the judg-
ment.5 The court held, among other things, that a commercial lessor
who introduces unreasonably dangerous products into the stream of
commerce will be subject to strict liability for injuries caused by
such products!

In rejecting the contention that strict liability is not applicable

1. Rourke v. Garza, 530 S.W.2d 794, 797 (Tex. 1975).
2. Id.
3. Id. at 798.
4. Rourke v. Garza, 511 S.W.2d 331, 336 (Tex. Civ. App.-Houston [lst Dist.j 1974),

afj'd, 530 S.W.2d 794 (Tex. 1975).
5. Rourke v. Garza, 530 S.W.2d 794 (Tex. 1975).
6. Id. at 800. Other issues not discussed in this case note were entertained by the court.

On these issues the court held as follows: (1) A finding of negligence is not required as a basis
for recovery under strict liability. (2) The fact that it was open and obvious that the scaffold
boards were not equipped with cleats would not preclude recovery under strict liability when
it was not established that Garza knew of the absence of cleats, appreciated the danger, and
voluntarily exposed himself to the risk. (3) Because reasonable care is not the standard in
products liability cases, Rourke's position that the knowledge of Har-Con's superintendent
and foreman of the absence of cleats was enough to discharge Rourke's duty to warn Garza
was inappropriate. (4) The trial court committed no error by submitting an issue of producing
cause instead of proximate cause to the jury, and in defining producing cause as "an efficient,
exciting, or contributing cause, which in a natural sequence, produced injuries or damages
complained of, if any." (5) Har-Con was not bound by the agreement in the lease to indem-
nify Rourke Rental. Id. at 800-05.
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to the leasing of equipment, the supreme court in Rourke v. Garza7

concluded that there was no sound basis for distinguishing between
a sale and a lease for the purpose of applying the doctrine of strict
liability.' The court cited three cases from other jurisdictions to
support this conclusion, but it offered no other reasoning to justify
the holding.

Strict liability, as distinguished from negligence, is not based
on fault or on the failure of a party to exercise reasonable care.
Rather, it is a theory of liability in tort actions founded primarily
on principles of public policy.' This concept of liability without fault
was recognized in Texas as early as 1942.1° In that year, the Texas
Supreme Court in Jacob E. Decker & Sons, Inc. v. Capps" con-
cluded that neither the absence of privity nor of negligence would
preclude recovery from a manufacturer of food unfit for human
consumption.'2 Thereafter, Texas extended the doctrine to manu-
facturers of nonfood products in 1967 in the landmark case of
McKisson v. Sales Affiliates, Inc. '1 In McKisson the Texas Supreme
Court expressly adopted section 402A of the Restatement (Second)
of Torts4 as the basis of liability for the sales of defective nonfood
products.'5 Since the adoption of section 402A, the evolution of strict

7. 530 S.W.2d 794 (Tex. 1975).
8. Id. at 800. In a dissenting opinion, Justice Daniel argued that the undisputed evi-

dence precluded recovery against Rourke on the theory of strict liability under the circum-
stances. Justice Daniel, however, did not address the issue of whether or not strict liability
should be extended to commercial lessors in the first instance. Id. at 805-06.

9. See generally W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 75, at 494-96 (4th ed.
1971); Putman v. Erie City Mfg. Co., 338 F.2d 911 (5th Cir. 1964).

10. Sales, An Overview of Strict Tort Liability in Texas, 11 HOUSTON L. REV. 1043
(1974).

11. 139 Tex. 609, 164 S.W.2d 828 (1942).
12. 164 S.W.2d at 834.
13. 416 S.W.2d 787 (Tex. 1967).
14. This section states:
(1) One who sells any product in a defective condition unreasonably dangerous to
the user or consumer, or to his property, is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without sub-
stantial change in the condition in which it is sold.

(2) The rule in Subsection (1) applies although
(a) the seller has exercised all possible care in the preparation and sale
of his product, and
(b) the user or consumer has not bought the product from or entered
into any contractual relationship with the seller.

15. McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
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liability has proceeded steadily in Texas.'" Strict liability has been
applied to the manufacturer" of the product and to the maker of
component parts.'8 The doctrine also is applicable to wholesalers'9

and to retail dealers. 0 Strict liability has also been extended to
manufacturers of defectively designed products.2' With the decision
in Rourke v. Garza,2 2 the doctrine is now applicable to commercial
lessors.

Before Rourke no Texas case had expressly held that strict
liability could be imposed on a supplier of a chattel under a lease
arrangement. In at least two Texas cases, however, the opportunity
to reject expressly the expansion of the doctrine to lessors was not
acted upon. For example, in Freitas v. Twin Cities Fishermen's
Cooperative Association3 plaintiff sustained injuries when he fell
from an allegedly defective ladder leading to the top of an oil tank
which had been leased by Gulf Oil Company to Twin Cities. The
court of civil appeals in that case refused to apply strict liability to
Gulf on the ground that "strict liability does not apply to persons
who merely construct items but are not engaged in the business of
selling such items. 2

1
4 The court then stated that Cintrone v. Hertz

Truck Leasing & Rental Service Co.,5 a New Jersey case that ap-
plied strict liability as a commercial lessor, was in no way contrary
to its conclusion .2 The implication of Freitas appeared to be that
strict liability might be applicable to lessors engaged regularly in
commercial leasing, as distinguished from persons who leased on an
occasional basis. The Freitas court concluded by stating that it was
settled in Texas that, "if the transaction by which the product is
transmitted into the stream of commerce is 'essentially commercial'

16. For an outline of the development of strict liability in Texas, see Pittsburg Coca-
Cola Bottling Works v. Ponder, 443 S.W.2d 546 (Tex. 1969). See also Sales, An Overview of
Strict Tort Liability in Texas, 11 HOUSTON L. REV. 1043 (1974).

17. E.g., Darryl v. Ford Motor Co., 440 S.W.2d 630 (Tex. 1969).
18. E.g., Putman v. Erie City Mfg. Co., 338 F.2d 911 (5th Cir. 1964).
19. E.g., McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787 (Tex. 1967).
20. E.g., McLain v. Hodge, 474 S.W.2d 772 (Tex. Civ. App.-Waco 1971, writ ref'd

n.r.e.).
21. E.g., Pizza Inn, Inc. v. Tiffany, 454 S.W.2d 420 (Tex. Civ. App.-Waco 1970, no

writ).
22. 530 S.W.2d 794 (Tex. 1975).
23. 452 S.W.2d 931 (Tex. Civ. App.-Corpus Christi 1970, writ ref'd n.r.e.).

24. Id. at 937.
25. 212 A.2d 769 (N.J. 1965).
26. Freitas v. Twin Cities Fishermen's Cooperative Ass'n, 452 S.W.2d 931, 938 (Tex.

Civ. App.-Corpus Christi 1970, writ ref'd n.r.e.).
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in character, liability can arise under section 402A. ' '
12 One year

later, in Garcia v. Sky Climber, Inc.,'2 another court of civil appeals
at least impliedly held that strict liability was applicable to a com-
mercial lessor. In Garcia an injury was sustained by employees of
the lessee of an allegedly defective product which had been manu-
factured by the lessor. The court of civil appeals in that case held
that strict liability is applicable to defective design cases and re-
manded the case noting that the evidence indicated that the lessor's
product might be considered unreasonably dangerous to the user. 29

Although the Garcia court did not expressly address itself to the
issue of whether a lessor could be held liable under strict liability,
its holding necessarily extended the doctrine of strict liability to
include lessors.

At the time of the Rourke decision, a substantial body of au-
thority favoring the imposition of strict liability on lessors already
existed in other jurisdictions. In 1965 New Jersey became the first
state to adopt this extension of the doctrine in Cintrone v. Hertz
Truck Leasing & Rental Service Co. ," a case in which an employee
of the lessee was allowed recovery against the lessor for injuries
sustained by him while he was driving one of the lessor's trucks. In
Cintrone the New Jersey Supreme Court found no logical distinc-
tion in principle between a sale and a lease.3 The court noted that
the reasons for applying strict liability to manufacturers and retail-
ers were equally valid in a lease transaction.2 Since the Cintrone
decision, courts in Alaska, California, Hawaii, Illinois, and New
Mexico have adopted the reasoning of the New Jersey Supreme
Court and have applied the doctrine of strict liability to lessors of
defective products.33 Nevertheless, parties continue to assert strict
liability against lessors without success in a few jurisdictions. 4

27. Id. at 937.
28. 470 S.W.2d 261 (Tex. Civ. App.-Houston [lst Dist.] 1971, writ ref'd n.r.e.).
29. Id. at 269.
30. 212 A.2d 769 (N.J. 1965).
31. Id. at 775.
32. Id. at 775-778.
33. Bachner v. Pearson, 479 P.2d 319 (Alas. 1970); Price v. Shell Oil Co., 2 Cal. 3d 245,

85 Cal. Rptr. 178, 466 P.2d 722 (1970); Stewart v. Budget Rent-a-Car Corp., 470 P.2d 240
(Hawaii 1970); Galluccio v. Hertz Corp., 1111. App. 3d 272, 274 N.E.2d 178 (I1. Dist. Ct. App.
1971); Stang v. Hertz Corp., 497 P.2d 732 (N.M. 1972).

34. Speyer, Inc. v. Humble Oil & Refining Co., 275 F. Supp. 861 (W.D. Pa. 1967), aff'd,
403 F.2d 766 (3d Cir. 1968), cert. denied, 394 U.S. 1015 (1969); Lechuga, Inc. v. Montgomery,
12 Ariz. App. 32, 467 P.2d 256 (Ct. App. 1970); Katz v. Slade, 460 S.W.2d 608 (Mo. 1970);
see also Brookshire v. Florida Bendix Co., 153 So. 2d 55 (Fla. Dist. Ct. App. 1963), petition
for cert. dismissed, 163 So. 2d 881 (Fla. 1964).
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These latter jurisdictions have held the doctrine of strict liabil-
ity applicable only to a seller. Two lines of reasoning have been
employed to reach this result. Some jurisdictions have refused to
expand the meaning "seller," as used in section 402A, to include
lessors. In refusing to accept this expansion, these jurisdictions have
relied on the narrow definition of sellers suggested by the authors
of the Restatement. This view is exemplified by the opinion of the
Federal District Court for the Western District of Pennsylvania,
applying the law of Pennsylvania, in Speyer, Inc. v. Humble Oil &
Refining Co. ," in which the court expressly rejected the application
of strict liability to lessors of personal property. The court in Speyer
reasoned that because sections 407 and 408 of the Restatement spe-
cifically referred to lessors of chattels and because section 402A
contained no such reference, section 402A was apparently intended
to be applied only to sellers. 6 Thus, Speyer turned on a literal
interpretation of the Restatement. Other courts rejecting the appli-
cation of strict liability to lessors either have drawn a distinction
between occasional lessors and those who lease products regularly
as a business enterprise37 or have simply refused to discuss the
issue." For example, in Katz v. Slade39 plaintiff was injured when
struck by a golf cart rented by a playing companion from a munici-
pally operated golf course. The Missouri Supreme Court held that
strict liability would not be applied to a city in an action against
the city by plaintiff. 0 The Katz court noted that in those jurisdic-
tions that had extended strict liability to lessors, the leases involved
had been made as part of a going business.4 In general, the court
distinguished between mass lessors who place their products in the
stream of commerce as an integral part of the leasing enterprise and
occasional lessors who provide incidental or collateral conveniences.

35. 274 F. Supp. 861 (W.D. Pa. 1967), aff'd, 403 F.2d 766 (3d Cir. 1968), cert. denied,
394 U.S. 1015 (1969); accord, Freitas v. Twin Cities Fishermen's Cooperative Ass'n, 452
S.W.2d 931, 938 (Tex. Civ. App.-Corpus Christi 1970, writ ref'd n.r.e.).

36. Speyer, Inc. v. Humble Oil & Refining Co., 275 F. Supp. 861, 868 (W.D. Pa. 1967),
a/f'd, 403 F.2d 766 (3d Cir. 1968), cert. denied, 394 U.S. 1015 (1969).

37. Katz v. Slade, 460 S.W.2d 608 (Mo. 1970).
38. Lechuga, Inc. v. Montgomery, 12 Ariz. App. 32, 467 P.2d 256 (Ct. App. 1970). The

majority found it unnecessary to pass upon the question. However, a judge concurring in the
result stated his views favoring expansion of the rule to lessors, listing eight policy reasons
therefor, and reasoned that the nature of the defect and not the nature of the transaction
should be the important criterion.

39. 460 S.W.2d 608 (Mo. 1970).
40. Id. at 613.
41. Id.
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By adopting the prevailing view that strict liability is applica-
ble to lessors as well as sellers, the holding in Rourke is another
indication that Texas intends to embrace the doctrine of strict lia-
bility in its most comprehensive form. As such, the decision is sig-
nificant in several respects. The Rourke court recognized that it is
unrealistic to draw any distinction between one engaged in selling
defective products and one engaged in leasing them. The risk of
harm from a defective product is present in both transactions, and
a lessee needs protection as much as the purchaser. The representa-
tions of the lessor that the product is fit for use encourage reliance
by the lessee on the fitness of the product and on the skill and
expertise of the lessor. The lessor is also in a better position to
spread the cost of damages resulting from injury and is able to
insure against the risk of injury resulting from the use of defective
products that he has placed on the market. These characteristics of
a leasing transaction are identical to the factors considered relevant
in applying strict liability to selling.

The Rourke court's application of strict liability to lessors is
significant in another respect. The court in Rourke did not confine
itself to a literal interpretation of the language of the Restatement,
which states that only a "seller" can be held strictly liable. Rather,
the court recognized a different standard for determining the applic-
ability of strict liability when it stated: "IW]here one is engaged
in the business of introducing products into the channels of com-
merce, he will be subject to strict liability for harm caused by such
products if they are unreasonably dangerous to the user or consumer
whether he sells or leases his products."4 Under this standard, if the
transaction is essentially commercial in character, liability can arise
under section 402A, whether or not a sale has taken place.

Finally, Rourke is significant because it expressly holds that
strict liability is applicable to a lessor if he is engaged in the busi-
ness of introducing products into commerce. Although the court
does not define "engaged in business," no jurisdiction even in situa-
tions involving sales transactions has imposed strict liability on a
party participating in an occasional transaction or not engaged in
the business of supplying goods of a particular kind." Thus, leasing
a chattel to another on one occasion would not constitute sufficient

42. 530 S.W.2d 794, 800 (Tex. 1975).
43. See W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 100, at 664 (4th ed. 1971). See

also RESTATEMENT (SECOND) OF TORTS § 402A, comment f (1965).
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engagement in the leasing business to produce liability. The under-
taking of service to the public and the justifiable reliance by con-
sumers on representations of fitness for use, which are the basis of
strict liability, would be lacking. Although the Rourke court did not
expressly state that "engaged in business" encompasses full-time
leasing, the decision does suggest that a distinction must be drawn
between occasional lessors and those engaged regularly in lease
transactions as part of a going business.

Rourke v. Garza" represents a logical extension of the doctrine
of strict liability in Texas. Already manufacturers, wholesalers, and
retail dealers are held accountable for damages under strict liabil-
ity. The public interest in safety for human health and life demands
maximum protection against unreasonably dangerous products to
which consumers are exposed and from which they are ill-equipped
to protect themselves. This interest justifies imposition of total re-
sponsibility for the harm such products cause on the lessor of those
products. If the policy underlying the doctrine of strict liability is
to be fully served, the imposition of strict liability should not de-
pend on whether the products are obtained through a sale or a lease.
The Texas Supreme Court in Rourke implicitly recognized this pol-
icy and should be commended for its decision.

Luis Chavez

44. 530 S.W.2d 794 (Tex. 1975).
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