
Securities Regulation-A Stockholder Must Be a Beneficial
Owner Before Initiating a Purchase/Sale Short-Swing Trans-
action to be Subject to Liability Under Section 16(b) for Profits
Realized on the Transaction. Foremost-McKesson, Inc. v. Provi-
dent Securities Co., 96 S. Ct. 508 (1976).

Provident Securities Co. (Provident), having decided to liqui-
date and dissolve, sold its assets to Foremost-McKesson, Inc. (F-
M).' Provident received F-M convertible debentures as part of the
purchase price. Those debentures, if they had been converted into
F-M's common stock, would have made Provident the owner of
more than 10 percent of F-M's outstanding common stock. The
purchase agreement, after considerable negotiation, was executed
on September 25, 1969, and closed on October 15, 1969. On October
28, under the terms of an underwriting agreement executed on Octo-
ber 21 by Provident, F-M, and a group of underwriters, Provident
sold the largest debenture to the underwriters, distributed the pro-
ceeds to its shareholders, and dissolved.!

On October 21, the day the underwriting agreement was exe-
cuted, Provident was potentially liable to F-M under section 16(b)
of the Securities Exchange Act of 19343 for the profits realized on

1. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 512 (1976).
2. Id. at 512-13.
3. 15 U.S.C. §§ 78a et seq. (1970). Section 16(a) ofthe Securities Exchange Act of 1934,

15 U.S.C. § 78p(a) (1970), provides that the section will apply to ". . . every person who is
directly or indirectly the beneficial owner of more than 10 per centum of any class of any
equity security (other than an exempted security) which is registered pursuant to section 781
of this title, or who is a director or an officer of the issuer of such security .

Section 16(b) of the Act, 15 U.S.C. § 78p(b), provides in part:
For the purpose of preventing the unfair use of information which may have been
obtained by such beneficial owner, director, or officer by reason of his relationship
to the issuer, any profit realized by him from any purchase and sale, or any sale
and purchase, of any equity security of such issuer (other than an exempted secu-
rity) within any period of less than six months, unless such security was acquired

in good faith in connection with a debt previously contracted, shall inure to and be
recoverable by the issuer, irrespective of any intention on the part of such beneficial
owner, director, or officer in entering into such transaction of holding the security
purchased or of not repurchasing the security sold for a period exceeding six months

S. .. This subsection shall not be construed to cover any transaction where such
beneficial owner was not such both at the time of the purchase and sale, or the sale
and purchase, of the security involved, or any transaction or transactions which the
Commission by rules and regulations may exempt as not comprehended within the
purpose of this subsection.
"The owner of debentures convertible into more than 10 percent of a corporation's regis-

tered stock is a beneficial owner within the meaning of [§ 16(b)]." Foremost-McKesson, Inc.
v. Provident Sec. Co., 96 S. Ct. 508, 513 n.5 (1976). Thus Provident, by purchasing the F-M
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the sale of the debenture.' Accordingly, Provident sought a declara-
tory judgment in federal district court concerning its liability to F-
M under section 16(b). Reasoning that the exchange of Provident's
assets constituted an "unorthodox transaction" that did not present
the possibilities for speculative abuse of inside information to which
16(b) was directed and that the exchange was not a sale for purposes
of section 16(b), the district court held for Provident. The Ninth
Circuit Court of Appeals rejected the district court's reasoning and
found that the transaction was not "unorthodox" and did amount
to a sale. The court of appeals nevertheless affirmed the district
court's judgment. The Ninth Circuit held that the section 16(b)
requirement that one be a beneficial owner' "at the time of the
purchase" meant that one must be a beneficial owner before initiat-
ing the purchase phase of a purchase/sale short-swing transaction
to be liable under the section for the profits thereby realized.7 F-M
appealed to the United States Supreme Court which affirmed the
Ninth Circuit panel's disposition of the case. The Supreme Court
held that a beneficial owner who engages in a purchase/sale short-
swing transaction can be liable under section 16(b) for the profits
realized only if he was such an owner before the purchase.'

In Foremost-McKesson, Inc. v. Provident Securities Co.' the
only issue confronting the Supreme Court was the proper construc-
tion of the exemption clause of section 16(b). This clause states that
section 16(b) is not to be "construed to cover any transaction where
such beneficial owner was not such both at the time of the purchase
and sale, or the sale and purchase, of the security involved ... "

convertible debenture and selling it to the underwriters within 6 months, was potentially
liable to F-M under section 16(b) according to past decisions construing the statute. Id. at
512-15.

4. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 512-13 (1976).
5. Provident Sec. Co. v. Foremost-McKesson, Inc., 331 F. Supp. 787, 791-92 (N.D. Cal.

1971).
6. Provident Sec. Co. v. Foremost-McKesson, Inc., 506 F.2d 601, 604-05, 614 (9th Cir.

1974).
7. A beneficial owner is one who owns more than 10 percent of any outstanding class of

any security of the corporation. Securities Exchange Act of 1934 § 16(a), 15 U.S.C. § 78p(a);
see note 3 supra.

8. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 512, 519 (1976). This
holding was for all intents and purposes unanimous; Justice Stevens did not participate, and
Justice White joined in the judgment of the Court and all of the opinion except that part
relating to the existence of other remedies available to shareholders and corporations dam-
aged by insider abuses. Id. at 523.

9. Id. at 514.
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Before concluding that "at the time of the purchase" meant "before
the purchase" instead of "simultaneously with" or "immediately
after" the purchase, the Court noted that the courts of appeals and
the commentators were divided over how to construe the exemptive
provision of section 16(b). The Court then proceeded to analyze the
legislative history of section 16(b). According to the Court, the gen-
eral purpose of the section was to deter the unfair use of advance
information by insiders who engage in short-swing'" speculation.
This purpose is effectuated, the Court continued, through the appli-
cation of a presumption that certain individuals by reason of their
insider relationship to the corporation have access to inside informa-
tion and a rule that any profits realized by the insider on a short-
swing transaction shall be recoverable by the corporation." The
Court next focused on the exemption clause of section 16(b). On the
basis of its examination of the legislative history of this portion of
the statute, the Court recited that the original drafts of what even-
tually became section 16(b) had expressly stated that one had to be
a beneficial owner before embarking upon the purchase/sale short-
swing transaction in order for liability to attach 2 but that these
drafts had failed to comprehend sale/purchase transactions. When
the statute was redrafted to rectify this omission, the Court pointed
out, the limitation of liability took its present unclear form in the
exemption clause. 3 From this legislative history, the Supreme
Court concluded that Congress intended that section 16(b) reach
only those beneficial owners who might be able to initiate both the
purchase and sale on the basis of advance information. 4

The balance of the Court's opinion was devoted to pointing out
additional factors that supported its holding. The Court first noted
that section 16(b) had the effect of imposing strict liability, a harsh
result that necessitated a narrow construction of the statute. 5 The
Court then stated that in the statute Congress had distinguished

10. A short-swing transaction (or short-swing speculation) occurs when one purchases
stock and within 6 months sells it or sells stock and within 6 months repurchases it. Securities
Exchange Act of 1934 § 16(b), 15 U.S.C. § 78p(b); see note 3 supra.

11. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 516 (1976).
12. Id. at 516-17.
13. Id. at 518. There were a few other changes in the drafts of what became section 16

of the 1934 Act, but they do not affect the Court's analysis. Id. See Hearings on S. Res. 84,
S. Res. 56 and S. Res. 97 Before the Senate Comm. on Banking and Currency, 73d Cong.,
1st Sess., Pt. 15, at 6430, 6557-58 (1934).

14. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 518-19 (1976).
15. See id. at 519-20.
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between corporate officers and directors who engage in short-swing
speculation and beneficial owners who engage in such speculation.
The Court reasoned that "[ilt would not be consistent with this
perceived distinction to impose liability on the basis of a purchase
made when the percentage of stock ownership requisite to insider
status had not been acquired." 6 Finally, the Court pointed out that
under its construction of the statute, section 16(b) would not cover
many possible abuses of insider information that it had been
thought to proscribe. The court noted, however, that many other
provisions of the securities laws were available to cover those situa-
tions.'7

As a general rule, the application of section 16(b) of the Securi-
ties Exchange Act of 1934 is simple. The general purpose of the
section is to deter insider short-swing speculation and to protect
other stockholders in a corporation from the unfair use of advance
information by persons occupying an insider relationship to the cor-
poration."' To effect that purpose, the statute mandates that when
an officer, director, or beneficial owner of more than 10 percent of a
class of a corporation's outstanding registered securities sells or pur-
chases stock in that corporation, and within 6 months purchases or
sells stock in the same corporation, that person is liable to the
corporation for any profits realized on the transaction. 9 To sustain
a cause of action under section 16(b), it is unnecessary to show that
the defendant intended to engage in short-swing speculation or that
he actually misused inside information. All that must be shown is
that the defendant falls into one of the enumerated classes of per-
sons presumed to have access to inside information and that he has
profited from a short-swing transaction. He is then conclusively
presumed to have engaged in the short-swing transaction with the
intent to speculate and is therefore liable under section 16(b).2°

Since the passage of the 1934 Act, however, neither scholars nor
courts have been able to agree on the applicability of section 16(b)
of that act to a beneficial owner who did not own more than 10
percent of a corporation's outstanding shares of any class prior to

16. Id. at 520.
17. Id. at 521-22. The Court expressly pointed out the availability of rule lOb-5, 17

C.F.R. § 240.10b-5 (1975).
18. 2 L. Loss, SECURITIES REGULATION 1041 (2d ed. 1961) [hereinafter cited as Lossi.
19. For the text of section 16(b), see note 3 supra.
20. 2 Loss. supra note 18, at 1041, 1043. See Smolowe v. Delendo Corp., 136 F.2d 231,

235-36 (2d Cir.), cert. denied, 320 U.S. 751 (1943).
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engaging in a purchase/sale short-swing transaction. The conflicting
interpretations of section 16(b) were a result of the section's so-
called "ambiguous" exemption clause."' This clause provides that
section 16(b) will not apply when a "beneficial owner was not [a
beneficial owner] both at the time of the purchase and sale, or the
sale and purchase. 22 The problem created by this clause, in the
view of most decisions interpreting it, lies in the construction of the
words "at the time. 23 The courts have had few occasions to consider
this issue.

No doubt the controversy attending the construction of the
exemption clause had its origin in the mechanical approach taken
in the first cases decided under section 16(b).24 Under this approach,
which has been called the objective interpretation,25 a court me-
chanically applies the section to fact situations congruent with its
terms without determining whether the conduct complained of was
conduct which the statute was designed to deter. 2 Because of the
harshness inherent in this approach, some commentators have fa-
vored replacing it with what has been termed the pragmatic ap-
proach.27 Under the pragmatic approach, a court looks to the facts
of the case before it and decides whether the purpose of Congress
in enacting the statute will be advanced by the imposition of liabil-
ity under section 16(b). 8 The Supreme Court, pointing to the wide-
spread acceptance of the pragmatic interpretation in section 16(b)
cases, approved its use in Kern County Land Co. v. Occidental
Petroleum Corp.2" In that case the Court held that transactions

21. Emerson Elec. Co. v. Reliance Elec. Co., 434 F.2d 918, 922 (8th Cir. 1970), aff'd,
404 U.S. 418 (1972).

22. For the text of section 16(b)., see note 3 supra.
23. Emerson Elec. Co. v. Reliance Elec. Co., 434 F.2d 918, 923 (8th Cir. 1970), aff'd,

404 U.S. 418 (1972); Stella v. Graham-Paige Motors Corp., 104 F. Supp. 957, 959 (S.D.N.Y.
1952), aff'd, 232 F.2d 299 (2d Cir.), cert. denied, 352 U.S. 831 (1956). See Note, 57 COLUM. L.
REV. 287, 288 (1957).

24. E.g., Smolowe v. Delendo Corp., 136 F.2d 231, 235-36 (2d Cir.), cert. denied, 320
U.S. 751 (1943). See Lowenfels, Section 16(b): A New Trend in Regulating Insider Trading,
54 CORNELL L. REv. 45, 47 (1968) [hereinafter cited as Lowenfels].

25. See Bateman, The Pragmatic Interpretation of Section 16(b) and the Need for
Clarification, 45 ST. JOHN'S L. REv. 772, 775-77 (1971) [hereinafter cited as Bateman].

26. See Newmark v. RKO Gen., Inc., 425 F.2d 348, 351-53 (2d Cir.), cert. denied, 400
U.S. 854 (1970).

27. E.g., Bateman, supra note 25, at 792-93; Lowenfels, supra note 24, at 45-47.
28. See Newmark v. RKO Gen., Inc., 425 F.2d 348, 351-53 (2d Cir.), cert. denied, 400

U.S. 854 (1970).
29. 411 U.S. 582 (1973). In Kern the Court avoided the issue of whether section 16(b)

covered the initial purchase by which one becomes a beneficial owner. Instead, it decided the

[Vol. 7:780
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which bear no possibility for speculative abuse of inside information
fall without the scope of section 16(b) and concluded that the prag-
matic approach was by far better than the objective view.3

The objective approach to interpreting section 16(b) was the
basis for the holding in Stella v. Graham-Paige Motors Corp. ,3I the
first case to construe the exemption clause of the subsection in the
context of a beneficial owner who became such an owner on consum-
mating the purchase phase of a purchase/sale short-swing transac-
tion. In Stella a Second Circuit panel, over a strong dissent, adopted
Judge Kaufman's interpretation of the exemption clause as set forth
in his district court opinion.32 Judge Kaufman framed the issue as
whether "the words 'at the time' mean 'prior to' or 'simultaneously
with.' ,,33 Choosing the latter construction, he reasoned that Con-
gress intended to protect corporate shareholders from short-swing
speculation by insiders who had any possibility of access to inside
information. He reasoned further that adoption of the "prior to"
construction would permit evasion of section 16(b) and thus would
fail to carry out Congressional intent. By adopting the "simultane-
ously with" construction, Judge Kaufman was forced to conclude
that the proscription of section 16(b) extended even to the very
purchase that made one a beneficial owner when that purchase was
followed by a sale within 6 months.34

In only five other cases have appellate courts considered
whether a beneficial owner must have that status before initiating
a purchase/sale short-swing transaction to be liable under section
16(b). In three of them, the holding in Stella was mechanically
adopted. 3

1 One of these cases, however, Newmark v. RKO Gene ral,

case on the basis of the transactions in question being "unorthodox" and hence outside the
scope of section 16(b). Id. at 597.

30. Id. at 594 n.26, 597, 600.
31. Stella v. Graham-Paige Motors Corp., 232 F.2d 299, 300-01 (2d Cir.), cert. denied,

352 U.S. 831 (1956).
32. Stella v. Graham-Paige Motors Corp., 104 F. Supp. 957 (S.D.N.Y. 1952), aff'd, 232

F.2d 299 (2d Cir.), cert. denied, 352 U.S. 831 (1956).
33. Id. at 959.
34. Id.
35. Perrine v. William Norton & Co., 509 F.2d 114, 117-18 (2d Cir. 1974) (expressly

declined to follow pragmatic approach, noting that Supreme Court had rejected it). [This is
a rather unusual holding for a case decided after Kern County Land Co. v. Occidental
Petroleum Corp., 411 U.S. 582 (1973), in which the Supreme Court adopted the pragmatic
approach]; Emerson Elec. Co. v. Reliance Elec. Co., 434 F.2d 918, 922 (8th Cir. 1970), aff'd,
404 U.S. 418 (1972) (Supreme Court noted presence of issue of construction of exemption
clause, but did not deal with it as it was not properly before Court; nor did Court deal with
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Inc. '3 expressly used the pragmatic approach to reaffirm Stella and
hold that section 16(b) covered the very purchase that made one a
beneficial owner . 7

The fourth case construing the exemption clause, Allis-
Chalmers Manufacturing Co. v. Gulf & Western Industries, Inc. 3

presented a construction of section 16(b) different from Stella and
its progeny. In Allis the Seventh Circuit held that a stockholder
must be a beneficial owner before initiating a purchase/sale short-
swing transaction.3 ' To arrive at this conclusion, the court noted
that section 16(b) proscribes two types of short-swing transac-
tions-the first being a purchase followed within 6 months by a sale
and the second being a sale followed within 6 months by a pur-
chase. 0 The court reasoned that the language of the exemption
clause indicated that Congress intended that each short-swing
transaction should be considered as a single "conceptual unit."',
Hence, according to the Allis court, the purpose of section 16(b) was
to deter beneficial owners from engaging in the entire short-swing
transaction (not a single phase of the transaction) on the basis of
inside information."2 The Seventh Circuit concluded that the statu-
tory presumption of access to inside information by virtue of benefi-
cial ownership status, coupled with the conclusive presumption of
intent to speculate, necessarily contemplated "a pre-existing" bene-
ficial interest in the corporation prior to initiating the entire short-
swing transaction .13

The fifth case involving the exemption clause of section 16(b),
Foremost-McKesson, Inc. v. Provident Securities Co.," has ended

Eighth Circuit panel's use of objective approach); Newmark v. RKO Gen., Inc., 425 F.2d 348,
355-56 (2d Cir.), cert. denied, 400 U.S. 854 (1970).

36. 425 F.2d 348, 351-56 (2d Cir.), cert. denied, 400 U.S. 854 (1970).
37. Id.
38. Nos. 74-1266 and 74-1267 (7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416

(U.S. Jan. 20, 1976). This case was decided after the Ninth Circuit rendered its decision in
Provident but before the Supreme Court handed down its opinion in that case. The Seventh
Circuit panel relied extensively upon the Ninth Circuit's opinion in Provident. Id. The two
parties in Allis were granted leave to file briefs before the Supreme Court as amici curiae. 96
S. Ct. 26 (1975); 421 U.S. 945 (1975).

39. Allis-Chalmers Mfg. Co. v. Gulf & Western Indus., Inc., Nos. 74-1266 and 74-1267
(7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416 (U.S. Jan. 20, 1976).

40. Id. at 15-16.
41. Id.
42. Id. at 16.
43. Id. (court's emphasis).
44. 96 S. Ct. 508, 514-15, 519 (1976).

[Vol. 7:780
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the conflict among the circuits and has curtailed considerably the
scope of section 16(b). In narrowing the scope of section 16(b),
through application of the pragmatic approach to the statute, the
Supreme Court has performed a valuable service. That the result
reached in Provident stands in stark contrast to that reached in
Newmark v. RKO General, Inc. 5 serves to illustrate the difficulty
of applying the pragmatic approach correctly." One observer has
stated that of primary importance in the use of the pragmatic ap-
proach is an accurate articulation of the policy and purpose of sec-
tion 16(b). The major shortcomings of the decisions that have dealt
with section 16(b) lie in their articulations of the statute's purpose.,'

An example is the Newmark opinion, in which the court ostensibly
applied the pragmatic approach, but held that section 16(b) applied
to any transaction where the possibility of insider abuse of advance
information existed. 8 This view of section 16(b) has now been con-
clusively repudiated by the Provident court's interpretation of the
legislative history of the section showing that section 16(b) was not
intended to reach so far.'

The Supreme Court's interpretation of the legislative history of
section 16(b) was limited, despite its claim to the contrary,50 to an
examination of transactions the statute was not intended by Con-
gress to cover.5' In Provident, rather than relying upon the often
oblique statements contained in the legislative history of section
16(b),11 the Court might better have expressly adopted the Ninth
Circuit's articulation of Congressional intent. The Ninth Circuit
stated that section 16(b) was not designed to reach transactions by
an insider initiated with the intent of changing his investment rela-
tionship to the issuer.13 The circuit court concluded instead that

45. 425 F.2d 348 (2d Cir.), cert. denied, 400 U.S. 854 (1970).
46. See Bateman, supra note 25, at 794.
47. Id. at 793-94.
48. Newmark v. RKO Gen., Inc., 425 F.2d 348, 356 (2d Cir.), cert. denied, 400 U.S. 854

(1970).
49. See Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 518-22 (1976).
50. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 516 (1976). Chiding

F-M's argument in favor of Provident's liability under section 16(b), the Court said, "(wie
find this approach unsatisfactory in its focus on situations that § 16(b) may not reach rather
than on the language and purpose of the exemption provision itself." Id.

51. Id. at 519-22.
52. Id. at 517-18, citing the testimony of Thomas G. Corcoran, Hearings on H.R. 7852

and H.R. 8720 Before the House Comm. on Interstate and Foreign Commerce, 73d Cong., 2d
Sess., at 133 (1934).

53. Provident Sec. Co. v. Foremost-McKesson, Inc., 506 F.2d 601, 609 (9th Cir. 1974),
aff'd, 96 S. Ct. 508 (1976).
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Congress sought to reach those transactions in which the insider, on
the basis of inside information, capitalized on market fluctuations
in the price of his corporation's stock by means of a purchase fol-
lowed within 6 months by a sale or a sale followed within 6 months
by a purchase." This view of Congress' intent in enacting section
16(b) may well have formed the basis for the Supreme Court's hold-
ing in Provident, but if it did, the Court never admitted the fact. If
the statutory scheme of section 16(b) is viewed in light of the Ninth
Circuit's articulation of Congressional intent, it is apparent that the
decision to initiate the short-swing transaction must be based upon
inside information-information which is presumed to be inaccessi-
ble to anyone until he has become an owner of more than 10 percent
of the corporation's stock.55 The failure of the Supreme Court to be
more explicit in its interpretation of the Congressional purpose in
enacting 16(b) is a shortcoming of the opinion.

Related to that shortcoming is the Supreme Court's narrow
holding and consequent failure to resolve the ambiguity surrounding
the exemption clause of section 16(b). The Court's holding confines
its "prior to" construction of the exemption clause-that the benefi-
cial owner must have been such an owner "prior to" the initial
purchase-to purchase/sale short-swing transactions." The Court
refused to pass on the view of the Ninth Circuit panel that the "prior
to" construction of the exemption clause could not apply to
sale/purchase short-swing transactions. 7 The panel suggested that
a "prior to" construction applied to the purchase in a sale/purchase
short-swing transaction would seriously impair the Congressional
intent behind section 16(b) in deterring that type of short-swing
speculation.18 The panel therefore proposed a bifurcated construc-
tion of the exemption clause: a "prior to" construction in pur-
chase/sale transactions and a "simultaneously with" construction in
sale/purchase short-swing transactions. 9 To arrive at this result, the
panel reasoned that the exemption clause applied to both the pur-
chase and sale components of short-swing transactions. Thus, in a

54. Id.
55. Allis-Chalmers Mfg. Co. v. Gulf & Western Indus., Inc., Nos. 74-1266 and 74-1267

(7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416 (U.S. Jan. 20, 1976).
56. Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 519 (1976).
57. Id. at 515 & nn.15 & 16.
58. Provident Sec. Co. v. Foremost-McKesson, Inc., 506 F.2d 601, 614-15 (9th Cir.

1974).
59. Id.
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purchase/sale sequence, one who was a beneficial owner before the
purchase would be a beneficial owner before the sale, and would
thus be subject to section 16(b) liability. In a sale/purchase se-
quence, however, one who was a beneficial owner prior to the sale
might, once the sale was consummated, no longer be a beneficial
owner "prior to" the time he repurchased.6 0 Hence, the "simultane-
ously with" construction of the exemption clause of 16(b) was seen
to be necessary to close the potential loophole available to purchas-
ers in sale/purchase transactions.6' This construction of the exemp-
tion clause by the Ninth Circuit, although it is in keeping with
Congressional intent, is unnecessary and confusing.

A less confusing construction of the exemption clause is found
in the Seventh Circuit's opinion in Allis-Chalmers Manufacturing
Co. v. Gulf & Western Industries, Inc. 2 Decisions prior to Allis had
always defined short-swing transactions as being composed of two
separate transactions-a purchase transaction and a sale transac-
tion. 3 The court in Allis broke new ground with its view that these
two transactions were intended by Congress to be treated as a "con-
ceptual unit"6 4-a single short-swing trading transaction. Hence,
the Allis court found that the true purpose of section 16(b) was to
deter insiders from engaging in the entire short-swing transaction, 5

and not merely to deter them from engaging in one of the separate
components of the short-swing sequence." Viewed in this light, the

60. Id.
61. Id.
62. Nos. 74-1266 and 74-1267 (7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416

(U.S. Jan. 20, 1976). The Supreme Court expressly declined to rule on the Allis court's
construction of the exemption clause, noting that the panel apparently would have reached
its result even without the exemption clause and would have applied it to all types of insiders.
Foremost-McKesson, Inc. v. Provident Sec. Co., 96 S. Ct. 508, 515 n.16 (1976). Seemingly,
however, the Court misread the Allis opinion, for although Allis did reach a holding congruent
with that of the Supreme Court, it intimated no view as to the holding's applicability to
insiders other than beneficial owners and relied in part upon the exemption clause to arrive
at its conclusion that the "prior to" construction was to apply to both sale/purchase and
purchase/sale short-swing transactions. Allis-Chalmers Mfg. Co. v. Gulf & Western Indus.,
Inc., Nos. 74-1266 and 74-1267 (7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416 (U.S.
Jan. 20, 1976).

63. See Provident Sec. Co. v. Foremost-McKesson, Inc., 506 F.2d 601, 614 (9th Cir.
1974), aff'd, 96 S. Ct. 508 (1976); Newmark v. RKO Gen., Inc., 425 F.2d 348, 356 (2d Cir.),
cert. denied, 400 U.S. 854 (1970); Stella v. Graham-Paige Motors Corp., 104 F. Supp. 957,
959 (S.D.N.Y. 1952), aff'd, 232 F.2d 299 (2d Cir.), cert. denied, 352 U.S. 831 (1956).

64. Allis-Chalmers Mfg. Co. v. Gulf & Western Indus., Inc., Nos. 74-1266 and 74-1267
(7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416 (U.S. Jan. 20, 1976).

65. Id.
66. See cases cited note 64 supra.
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ambiguity attending the exemption clause ceases to exist. When
short-swing transactions are thought of as single units, it becomes
apparent that the entire short-swing transaction, rather than one of
its components, must have been occasioned by access to inside in-
formation in order for section 16(b) liability to attach. This result
cannot occur unless the defendant in a section 16(b) suit occupies
an insider position at the time of initiating the transaction. Under
the Allis court's construction of section 16(b), therefore, the statute
cannot embrace the very transaction by which one becomes a bene-
ficial owner because one must be a beneficial owner prior to the
short-swing transaction in order for the section's proscription to
operate. 7 Under this construction of the exemption clause, a court
would only look to the section 16(b) defendant's status before intiat-
ing the first component. Thus, in a sale/purchase sequence it would
not matter if the defendant was not a beneficial owner before the
repurchase because if he occupied beneficial owner status before
initiating the sale component, he would be subject to section 16(b)
liability."8

The Allis court's construction would also prevent abuses of in-
side information in sale/purchase transactions that are not pre-
vented by the Ninth Circuit's bifurcated construction of the exemp-
tion clause. For example, the beneficial owner might sell his stock
so that he owned well below the 10 percent level, and he might
subsequently repurchase, within 6 months, only enough shares to
place him slightly below the 10 percent level. By such a course of
action, he might entirely escape section 16(b) liability under the
Ninth Circuit's construction of the exemption clause because he was
not a beneficial owner "simultaneously with" his repurchase. Under
the Allis court's construction of the exemption clause, however, the
party would clearly be liable for any profits realized on his short-
swing sale and purchase because he was a beneficial owner prior to
initiating the entire transaction.

Although the Seventh Circuit in Allis arrived at the same result
as the Supreme Court in Foremost-McKesson, Inc. v. Provident
Securities Co. ," the Allis opinion is the superior of the two decisions.
It articulates the specific types of insider transactions that Congress

67. Allis-Chalmers Mfg. Co. v. Gulf & Western Indus., Inc., Nos. 74-1266 and 74-1267
(7th Cir., Sept. 29, 1975), cert. denied, 44 U.S.L.W. 3416 (U.S. Jan. 20, 1976).

68. Id.
69. 96 S. Ct. 508, 519 (1976).
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intended to deter by enacting section 16(b), and it proposes an
unambiguous method of determining what those transactions are.
Eventually, the Supreme Court may see fit to adopt the Allis con-
struction of section 16(b). By doing so, the Court would eliminate
the confusion that surrounds the construction of the exemption
clause of section 16(b). At the same time, Congressional intent in
passing the section would be better served.

Robert B. Bieck, Jr.


