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There was an earlier time-and not so many years ago-when
the Court of Appeals for the Fifth Circuit was popularly regarded
as a "pro-taxpayer" forum. It was the era of Chief Judge Joseph C.
Hutcheson, Jr., of Houston, and other strong figures such as Judge
Ben F. Cameron of Mississippi. Those were judges whose presence
on the bench could gladden the hearts of beleaguered taxpayers'
counsel. And government's counsel would surely tremble, at least a
little, in the presence of a judge who referred to counsel's client, the
Commissioner, in such published terms as: "a lowly functionary in
the field, or a coterie of them, struggling for advancement by pro-
ducing income for the exchequer."' And how reassuring it was for
taxpayer's counsel to know that the court appreciated the one-sided
nature of a contest between the government and one of its citizens
in a tax controversy. That the court then correctly understood the
taxpayer's burden was also evident:

In the age-old struggle between organized society and the individ-
ual this nation has achieved a fair measure of balance. In no field
of that relationship, it seems probable, does the Government pos-
sess such a downhill pull as in the enforcement of the federal
income tax laws. Starting with the unparalleled premise that the
Government's claim extends to every dollar of the taxpayer's in-
come from whatever source derived, and that what he is able to
save for his own uses by way of deductions, exemptions, and the
like come to him only as a matter of grace, the taxpayer is engaged
in an uphill fight all the way.2

And did not the unfair nature of this contest imply a need for
judicial intervention to balance the scales so obviously tilted in
favor of the government? Many of us used to think the answer to
that was "yes" because we read opinions in real estate dealer cases
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such as Estate of Barrios v. Commissioner3 to confirm our beliefs.
There the court of appeals was petitioned to review a decision of the
Tax Court which had determined that a taxpayer held some 233 lots
primarily for sale to customers in the ordinary course of a trade or
business and had concluded that the profits were taxable as ordi-
nary income. The evidence showed that the taxpayer had subdi-
vided a 165-acre tract of land at a cost of $96,000, and had added
improvements such as water mains, streets and culverts, and land-
scaping. Of these facts, however, the court of appeals, seating a
panel consisting of Judges Hutcheson, Cameron, and Wisdom, re-
versed the judgment of the Tax Court and unanimously held that
"every facet of this case" 4 demonstrated that the taxpayer was
merely liquidating a capital asset. Thus, the profits were taxable at
the more favorable capital gains rate. Other decisions from that era
are consistent with the favorable results in Barrios.'

During that same period, the Tax Court suffered with the repu-
tation of being a "pro-government" forum. Although men of great
ability, such as John W. Kern, C. Rogers Arundell, Eugene Black,
Arnold Raum and Clarence V. Opper, sat on the Tax Court at the
time, the taxpayers' prospects still appeared unfavorable there. One
formidable tax trial lawyer counseled me early in my practice that
although one should not expect to win many cases in the Tax Court,
that forum was a suitable tribunal before which one might make a
record to carry to the Fifth Circuit.

During that era one experienced appellate advocate7 who pre-
sented 20 cases to the court of appeals for decision is reputed to have
won, in whole or in part, some 18 favorable decisions for the tax-
payer. That situation was obviously too good to last, and with the
departure of venerated judges such as Hutcheson and Cameron, and
the ascendancy of able new judges such as Brown, Tuttle, and Wis-
dom, it was inevitable that the outcome of the decided cases would
markedly change. And so it has.

In recent times, the trend in the appealed tax cases seems to
run strongly against the taxpayer. One can sense the trend nation-
ally by comparing the current "win-loss" statistics furnished by the
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Commissioner of Internal Revenue with those from some 20 or more
years ago. For example, in 1952 the Commissioner reported that he
won 31.8 percent of the cases appealed to the courts of appeals
nationally.' By way of contrast, in 1972 the Commissioner reported
that he won 77 percent of his appeals to the same courts. While
these statistics are confined to one-year periods, they are indicative
of the different results obtained during the two periods involved. To
illustrate more broadly, the Commissioner reported that during the
3 years between 1952 and 1955, he won 47.6 percent of all cases
decided on appeal, and that during the period from 1972 to 1975,
he claimed victory in 78.4 percent of the decided cases. It is interest-
ing that of the tax cases selected by the student editors for this
symposium issue, almost 70 percent are government victories. Many
per curiam decisions favorable to the government have been omitted
from the discussion.

Twenty years ago, the Tax Court was regarded by some as
merely a springboard for appeal. That court, after all, was only an
administrative tribunal, a part of the executive branch of govern-
ment. Furthermore, its members were largely former government
employees who had never enjoyed the cleansing experience of the
private practice of the law. In short, it was not a court to be taken
very seriously by either the private bar or the courts of appeals.

That has now changed. The special expertise of the Tax Court
in tax matters is increasingly evident, and is coupled with a new and
welcome objectivity. It is no longer a court staffed only with "gradu-
ates of government service." It is now a legislative court, and is
accorded increasing dignity by tax lawyers and by the courts of
appeals as well. Implicit recognition of this new attitude toward the
Tax Court may be found in the fact that not a single Tax Court
decision selected by the editorial staff for analysis from this last
symposium year was reversed by the Court of Appeals for the Fifth
Circuit.

Glancing backward, it would appear that two general conclu-
sions can be drawn. First, the Tax Court is a tribunal of growing
dignity and competence, which has more recently demonstrated an
objectivity that was lacking, at least in some measure, in its earlier
decisions. Second, it has become increasingly difficult for taxpayers
to prevail in cases taken to all of the courts of appeals, particularly
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that for the Fifth Circuit. The explanation for this latter conclusion
can be found in many factors. It is true that taxpayers are parties-
appellant in many more cases than the government. It also seems
true that the courts of appeals are correctly reflecting a pro-
government viewpoint found in cases decided by the United States
Supreme Court.' Whatever the explanation, and however accurate
the courts of appeals may be in their decisions on the merits, tax-
payers' counsel must acknowledge the present statistical unlikeli-
hood of success in the courts of appeals.

Survey

I. SECTIONS 6851 AND 6861: JEOPARDY ASSESSMENT AND QUICK
TERMINATION

Congress, in enacting the Internal Revenue Code, recognized
that the ordinary procedures for the collection of revenue at the
close of the taxpayer's taxable year will not always be adequate.
Consequently, it has given the Internal Revenue Service (IRS) spe-
cial power to deal with situations in which there is reason to believe
that the collection of revenue is in jeopardy. Sections 6861 and 6851
are the statutory embodiment of this special power.' Section 6861

9. During the period between 1972 and 1974, the government won 88 percent of all tax
cases decided by the Supreme Court.

1. INT. REV. CODE OF 1954, § 6851(a)(1) provides:
(a) Income Tax in Jeopardy.-

(1) In General-If the Secretary or his delegate finds that a taxpayer designs
quickly to depart from the United States or to remove his property therefrom, or
to conceal himself or his property therein, or to do any other act tending to prejudice
or to render wholly or partly ineffectual proceedings to collect the income tax for
the current or the preceding taxable year unless such proceedings be brought with-
out delay, the Secretary or his delegate shall declare the taxable period for such
taxpayer immediately terminated, and shall cause notice of such finding and decla-
ration to be given the taxpayer, together with a demand for immediate payment of
the tax for the taxable period so declared terminated and of the tax for the preced-
ing taxable year or so much of such tax as is unpaid, whether or not the time
otherwise allowed by law for filing return and paying the tax has expired; and such
taxes shall thereupon become immediately due and payable. In any proceeding in
court brought to enforce payment of taxes made due and payable by virtue of the
provisions of this section, the finding of the Secretary or his delegate, made as
herein provided, whether made after notice to the taxpayer or not, shall be for all
purposes presumptive evidence of jeopardy.

INT. REV. CODE OF 1954, § 6861(a) provides:
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