
Taxation- Summons Power of the Internal Revenue Service Is
Not Limited to Investigations Focusing Upon a Particular Per-
son, Return, or Potential Tax Liability. United States v.
Bisceglia, 420 U.S. 141 (1975).

On November 6 and 16, 1970, the Commercial Bank of Middles-
boro, Kentucky, made deposits with the Cincinatti Branch of the
Federal Reserve Bank of Cleveland.' Each deposit included $20,000
in severely deteriorated $100-bills. Complying with standard proce-
dures, the Cincinatti Branch notified the Internal Revenue Service
(IRS) of these unusual deposits. The condition of the bills and the
rarity of such large deposits of high denomination currency led the
IRS to suspect a tax deficiency. A "John Doe" summons2 was issued
to the respondent, the executive vice president of the Middlesboro
bank, calling for production of records containing information re-
garding the depositor of the $100-bills. After the respondent refused
to comply with the summons, the IRS brought proceedings in the
federal district court to enforce it.3 The district court narrowed the
scope of the summons and enforced it as modified. The respondent
appealed, and the Sixth Circuit Court of Appeals reversed the case.
The Sixth Circuit held that section 7602 of the Internal Revenue
Code of 1954 (1954 Code) required that the person in whom the IRS
was interested must be identified before the summons could be
enforced. 4 In refusing to enforce the summons, the court of appeals
stated that the summons could not be issued to learn the identity
of an unspecified and unidentified person.5 On further appeal, the
United States Supreme Court reversed the Sixth Circuit's
judgment.' The Supreme Court held that the enforcement of a sum-
mons under section 7602 is not dependent upon its being issued for
the purpose of an investigation focused upon a particular taxpayer,
return, or liability.7

In deciding whether an IRS summons is enforceable when the
taxpayer is unknown but a transaction making a tax liability plausi-

1. United States v. Bisceglia, 420 U.S. 141 (1975).
2. A "John Doe" summons, as used in this note, is a summons issued to a party

concerning the tax matters of an unidentified person or class of persons. A first-person sum-
mons, on the other hand, is one issued to the person whose taxes are being investigated.

3. United States v. Bisceglia, 420 U.S. 141, 143-44 (1975).
4. Bisceglia v. United States, 486 F.2d 706, 709-10 (6th Cir.), rev'd, 420 U.S. 141 (1975).
5. Id. at 710.
6. United States v. Bisceglia, 420 U.S. 141 (1975).
7. Id. at 149.
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ble is known, the Supreme Court in United States v. Bisceglia8 first
examined the tax collection system in the United States. The Court
noted that although the system basically relies on self-reporting, it
must be able to deal with those persons trying to avoid taxes? The
summons power of the IRS was recognized as one of the means by
which the IRS attempts to prevent tax evasion.'" The Court ac-
knowledged the potential created by the summons for invasions of
privacy during tax investigations. It stated, however, that protec-
tion against abusive use of the summons power is provided by the
federal district courts which have the responsibility of enforcing a
summons." For a summons to be enforced by a district court, the
Court noted, it must satisfy the standards set forth in United States
v. Powell. 2 Several cases were cited as evidence of the district
courts' affirmative enforcement efforts in limiting the scope of sum-
monses.

13

After discussing the policies favoring broad IRS summoning
power and the limits on that power, the Court turned to the facts
of the case. As part of his defense the respondent had tried to distin-
guish cases upholding "John Doe" summonses from his situation.
He showed that those upholding "John Doe" summonses had in-
volved identified taxpayers or identified tax liabilities and that his
involved neither of these. Although the Court recognized such a
difference existed, it said that those cases had not defined the scope
of "John Doe" summonses. 4 In further elaborating on "John Doe"
summonses, the Court cited instances in which "John Doe" sum-
monses had been required to determine the identity of persons be-
fore an investigation could be successful. 5

Sections 7601 and 7602 of the 1954 Code were next examined
to see if they authorized enforcement of this particular "John Doe"
summons. Section 7601 states the general enforcement powers and

8. Id. at 141.
9. Id. at 145.
10. Id.
11. Id. at 146.
12. 379 U.S. 48, 57-58 (1964).
13. United States v. Bisceglia, 420 U.S. 141,146 (1975), citing United States v. Matras,

487 F.2d 1271 (8th Cir. 1973); United States v. Theodore, 479 F.2d 749, 755 (4th Cir. 1973);
United States v. Pritchard, 438 F.2d 969 (5th Cir. 1971); and United States v. Dauphin
Deposit Trust Co., 385 F.2d 129 (3d Cir. 1967).

14. United States v. Bisceglia, 420 U.S. 141, 149 (1975).
15. Id. at 146.
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duties of the IRS with regard to inquiry and investigation. 6 The
Court noted that it authorized inquiry of " 'all persons . . . who
may be liable to pay any internal revenue tax. . .' '"' Section 7602
gives the IRS the power to issue summonses for certain purposes."8

The Court pointed out that this summons power extended to "'any
. . person' for the purpose of 'ascertaining the correctness of any

return, . . . determining the liability of any person . . . or collect-
ing any such liability. . . .' " The Court stated that these two
sections should be read in conjunction with one another and that a
section 7602 summons may be issued to further section 7601 activi-
ties."° It also stated that the function and purpose of section 7601
would be frustrated if section 7602 were not read as an aid in carry-
ing out section 7601 inquiries.21 Reading the sections separately, the
Court said, also would ignore the legitimate interest the IRS has in
large cash transactions.2" The Court recognized the respondent's

16. INT. REV. CODE OF 1954, § 7601(a), which reads:
(a) GENERAL RULE-The Secretary or his delegate shall, to the extent he deems

it practicable, cause officers or employees of the Treasury Department to proceed,
from time to time, through each internal revenue district and inquire after and
concerning all persons therein who may be liable to pay any internal revenue tax,
and all persons owning or having the care and management of any objects with
respect to which any tax is imposed.
17. United States v. Bisceglia, 420 U.S. 141, 149 (1975), quoting INT. REV. CODE OF 1954,

§ 7601 (Court's emphasis).
18. INT. REV. CODE OF 1954, § 7602, the pertinent parts of which read:

For the purpose of ascertaining the correctness of any return, making a return
where none had been made, determining the liability of any person for any internal
revenue tax or the liability at law or in equity of any transferee or fiduciary of any
person in respect of any internal revenue tax, or collecting any such liability, the
Secretary or his delegate is authorized-

(1) To examine any books, papers, records, or other data which may
be relevant or material to such inquiry;

(2) To summon the person liable for tax or required to perform the
act, or any officer or employee of such person, or any person having
possession, custody, or care of books of account containing entries relat-
ing to the business of the person liable for tax or required to perform the
act, or any other person the Secretary or his delegate may deem proper,
to appear before the Secretary or his delegate at a time and place named
in the summons and to produce such books, papers, records, or other
data, and to give such testimony, under oath, as may be relevant or
material to such inquiry; and. . ..

19. United States v. Bisceglia, 420 U.S. 141, 149 (1975), quoting INT. REV. CODE OF 1954,
§ 7602. (Court's emphasis).

20. United States v. Bisceglia, 420 U.S. 141, 149 (1975).
21. Id. at 150.
22. Id. at 149.
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fear that reading the two sections together might lead to fishing
expeditions, but referred to the district courts' enforcement powers
as an adequate safeguard against such possibilities.23 Based on these
considerations, the Court held that the "John Doe" summons in
issue was enforceable.

In a concurring opinion, Justices Blackmun and Powell re-
stricted the holding to the facts at hand. A genuine investigation
was present, the Justices said, and thus there was no need to decide
the issue of enforceability of a "John Doe" summons when its pur-
poses were other than investigatory.24

Justices Stewart and Douglas dissented on the ground that
Congress had already set forth in section 7602 a standard for the
federal courts to use in enforcing an IRS summons and that the
majority had ignored that standard. For a summons to be issued
under section 7602, they stated, the section required that it be "per-
tinent to an ongoing investigation of somebody's tax status. '25 The
Justices felt that in the instant case, because the government had
not rebutted the presumption that a "John Doe" summons is ex-
ploratory instead of investigatory, the summons had not been
issued pursuant to an ongoing investigation. 8 Finally, they asserted
that sections 7601 and 7602 should not be read together to give the
IRS the power to summon when a legitimate investigation is not
underway.

7

In examining the question of whether an IRS summons is en-
forceable, certain sections of the 1954 Code should be considered.
Section 7602 gives the IRS power to issue summonses." It states that
a summons may be issued to make a tax return where none has been
made, collect a tax liability, determine the correctness of any re-
turn, or determine the tax liability of any person.29 A section 7602
summons may be either a first-person or third-person summons. A
first-person summons is one issued to the taxpayer under investiga-
tion. A third-person summons, on the other hand, is one issued to a
person other than the individual under investigation.'" A special

23. Id. at 150-51.
24. Id. at 152.
25. Id. at 155.
26. Id. at 156-57.
27. Id. at 153-54.
28. INT. REV. CODE OF 1954, § 7602.
29. Id.
30. United States v. Bisceglia, 420 U.S. 141, 157 (1975) (dissenting opinion).
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type of third-person summons is the "John Doe" summons which
is issued when the identity of the taxpayer is unknown."

Section 7601 of the 1954 Code may also be relevant to the en-
forceability of an IRS summons. This section imposes upon the IRS
the duty and grants it the power to enforce the internal revenue
laws." To aid fulfillment of these enforcement duties, the IRS is
authorized by section 7601 to inquire after all individuals who may
be liable for taxes. 33

Because the legislative history of sections 7601 and 7602 is
scant, 34 it is difficult to determine whether Congress intended that
the two sections be read together. If Congress intended them to be
read separately, only those activities specified in section 7602 could
support a summons issued under that section. 35 If, however, the two
sections were meant to be read together, a section 7602 summons
could be enforced if it had been issued in support of any activity
authorized by section 7601, whether or not the activity was men-
tioned in section 7602.38

The IRS summons power is limited by various constitutional,
statutory, and judicial constraints. These constraints also affect the
enforceability of an IRS summons. Constitutional limitations derive
from the fourth 37 and fifth38 amendments. The fourth amendment
prohibits unreasonable searches and seizures by the federal govern-
ment.39 Section 7602 summonses have been found to be unreason-
able within the meaning of the fourth amendment if they are over-
broad or disproportionate to the end sought.40 To assert a fourth
amendment objection to a summons, one must have a proprietary
interest,4 that is, an ownership interest, in the property being sum-
moned. Generally, when a third-party summons is issued, the tax-

31. United States v. Turner, 480 F.2d 272, 279 (1973). See Tillotson v. Boughner, 333
F.2d 515 (7th Cir. 1964), which, in enforcing a "John Doe" summons, states: "That his name
and whereabouts are not known does not discount the fact that a taxpayer exists whose tax
liability the Internal Revenue Service has statutory authority to investigate."

32. INT. REv. CODE OF 1954, § 7601.
33. Id.
34. See United States v. Bisceglia, 420 U.S. 141, 155 n.1 (1975).
35. United States v. Bisceglia, 420 U.S. 141, 153 (1975) (dissenting opinion).
36. Id. at 154.
37. U.S. CONST. amend. IV.
38. U.S. CONST. amend. V.
39. U.S. CONST. amend. IV.
40. United States v. Theodore, 479 F.2d 749, 754 (4th Cir. 1973); United States v.

Harrington, 388 F.2d 520, 523 (2d Cir. 1968).
41. De Masters v. Arend, 313 F.2d 79, 85 n.ll (9th Cir. 1963).
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payer has no proprietary interest in the property summoned even
though it may contain information regarding him. Thus, unless the
taxpayer can show a proprietary interest or claim a privilege such
as that of attorney-client,12 the only person who can assert a fourth
amendment objection to a third-party summons is the party sum-
moned. The fifth amendment privilege against self-incrimination
may also be asserted as an objection against a section 7602 sum-
mons.43 This defense can be used, however, only by a person who
runs a substantial risk of incriminating himself of criminal wrongdo-
ing.44 Like fourth amendment objections, the fifth amendment priv-
ilege is purely personal. 5 Thus, the privilege may be asserted by the
taxpayer only if he is the person being summoned.

In addition to the constitutional restraints on the IRS summons
power, statutory limitations have been recognized. One of these
limitations prohibits the use of a section 7602 summons in a crimi-
nal investigation because such an investigation is outside the scope
of section 7602.46 In order for the criminal investigation objection to
be asserted, however, the IRS must have actually recommended
criminal prosecution. 7

Another statutory limitation on the IRS summons power exists
in section 7605(b) of the 1954 Code. This section forbids any unnec-
essary investigations or examinations of taxpayers by the IRS.4

1 In
construing section 7605(b), the Supreme Court in United States v.
Powell set forth four requirements which must be fulfilled in order
for a section 7602 summons to be enforceable. 4

1 One requirement is
that the summons be pursuant to and relevant to a legitimate pur-
pose. In addition, the information sought must not already be in the

42. Donaldson v. United States, 400 U.S. 517, 530-31 (1971).
43. Daly v. United States, 393 F.2d 873, 878 (8th Cir. 1968).
44. Id.; United States v. Turner, 480 F.2d 272, 277 (7th Cir. 1973).
45. United States v. Couch, 409 U.S. 322 (1973). See also Comment, The Fifth Amend-

ment Privilege Against Self-Incrimination in Tax Investigation, 6 TEX. TECH L. REV. 1055
(1975).

46. Donaldson v. United States, 400 U.S. 517, 531-36 (1971).
47. Id.
48. INT. REV. CODE OF 1954, § 7605(b), which reads:

(b) RESTRICTIONS ON EXAMINATION OF TAXPAYER.-No taxpayer shall be sub-
jected to unnecessary examination or investigations, and only one inspection of a
taxpayer's books of account shall be made for each taxable year unless the taxpayer
requests otherwise or unless the Secretary or his delegate, after investigation, noti-
fies the taxpayer in writing that an additional inspection is necessary.

49. 379 U.S. 48, 57-58 (1964).
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IRS's possession. 0 The IRS must have determined that further
examination of the information summoned is necessary to the in-
vestigation. Finally, the administrative steps related to IRS inves-
tigatory activities and required by the Code must have been
followed.

The Powell requirement that a summons be relevant to a legiti-
mate purpose to be enforceable was refined by the Second Circuit
Court of Appeals in United States v. Harrington.5 In Harrington,
the court stated that the duty of the district courts in enforcing a
section 7602 summons is to determine whether the summons is
overly burdensome and whether it is relevant to the investigation
in progress."2 Relevancy was not to be measured in terms of probable
cause but by whether the information sought "might" aid in the
investigation.53 The court defined "might" as a "realistic expecta-
tion" as opposed to an "idle hope."54 Thus, the Harrington test of a
summons' enforceability would seem to be whether a reasonable
expectation exists that the summons might aid in the investigation.

Although the limitations mentioned thus far on the summons
power of the IRS apply to any section 7602 summons, some courts
have applied an additional restraint in cases involving a "John Doe"
summons.55 In determining the enforceability of a "John Doe" sum-
mons, these courts have looked at the purpose for which it was
issued. They have required that the summons be issued for "investi-
gatory," not "exploratory," purposes to be enforceable."

The most recent major case to discuss the dichotomy between
exploratory and investigatory activities is United States v. Humble
Oil & Refining Co. 57 Exploratory activities, such as those IRS activi-
ties found to exist in Humble Oil, are not centered around any
particular taxpayer, tax return, or tax liability. 58 Instead, the pur-

50. See United States v. Theodore, 479 F.2d 749, 755 (4th Cir. 1973), in which the court
stated that, even though the IRS had the information in its possession, there was no practical
way for the IRS to utilize the information in its present form, and thus the summons was
enforceable.

51. 388 F.2d 520 (2d Cir. 1968).
52. Id. at 523.
53. Id.
54. Id. at 524.
55. United States v. Humble Oil & Ref. Co., 488 F.2d 953 (5th Cir. 1974); First Nat'l

Bank v. United States, 160 F.2d 532 (5th Cir. 1947); and Mays v. Davis, 7 F. Supp. 596 (W.D.
Pa. 1934).

56. Cases cited note 55 supra. Contra, United States v. Anderson Clayton & Co., 369
F. Supp. 6 (S.D. Miss. 1973).

57. 488 F.2d 953 (5th Cir. 1974).
58. See cases cited note 55 supra for examples of IRS activities held to be exploratory.
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pose of such activities is to gather data. Investigatory activities, on
the other hand, were defined in Humble Oil as those activities enu-
merated in section 7602.11 The Court in Humble Oil held that before
a section 7602 "John Doe" summons could be issued, the IRS must
have completed exploratory activities and proceeded to an investi-
gation. 0 In arriving at its conclusion, the court held that sections
7601 and 7602 are not related and thus that an exploratory activity
engaged in pursuant to section 7601 will not support a section 7602
summons.

6'
The holding in Humble Oil appeared at first to be inconsistent

with the holdings of cases spawned by the Tax Preparers Project."
These cases illustrate what IRS activities may be encompassed
within the scope of investigatory rather than exploratory activities.
In this project, the IRS presented commercial tax preparers with tax
returns to prepare. If a tax return was incorrectly prepared, the IRS
then issued a section 7602 summons demanding the tax returns and
workpapers of all the taxpayers who had used the preparer's ser-
vices. In some cases, only a list of the taxpayers using the service
was demanded. If the tax preparer refused the demands, a court
action was brought by the IRS to enforce the summons. The courts
of appeals that considered the questions raised by these suits for
enforcement refused to enforce those summonses requesting re-
turns and workpapers on fourth amendment grounds of over-
breadth and vaguensss. The courts however, did enforce the sum-
monses to the extent that lists of taxpayers were demanded.63

The Humble Oil decision observed that although the IRS activ-
ities in the tax preparers' cases initially may have been exploratory,
the activities had developed into investigations by the time any
summons was issued.64 The Humble Oil court noted that during
exploratory stages the tax preparers had shown their potential for
error. This potential created a possibility that all of the tax returns
completed by the preparers had been prepared incorrectly. Ascer-

59. United States v. Humble Oil & Ref. Co., 488 F.2d 953, 954 n.1 (5th Cir. 1974).
60. Id. at 960.
61. Id. at 962.
62. Comment, The Expanding Rights of Third Parties Under the Internal Revenue

Service's Tax Preparer's Project: A Limit on Internal Revenue Fishing Expeditions?, 5 ST.
MARY'S L.J. 773, 775 (1974).

63. United States v. Carter, 489 F.2d 413 (5th Cir. 1973); United States v. Berkowitz,
488 F.2d 1235 (3d Cir. 1973); United States v. Turner, 480 F.2d 272 (7th Cir. 1973); United
States v. Theodore, 479 F.2d 749 (4th Cir. 1973).

64. 488 F.2d 953, 958 (5th Cir. 1974).
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taining the correctness of any return is one of the activities author-
ized by section 7602.11 The IRS had a legitimate purpose in investi-
gating the tax preparers and the returns they had prepared, and
thus, according to Humble Oil, the section 7602 summonses issued
were properly enforced. Although the exploratory-investigatory di-
chotomy essential to the holding in Humble Oil could be harmo-
nized with the previous decisions arising from the Tax Preparers
Project, the United States Supreme Court vacated the judgment
in Humble Oil and remanded the case to the Fifth Circuit for
reconsideration "in light of United States v. Bisceglia."' The Fifth
Circuit, on remand, distinguished the facts in Bisceglia from those
in Humble Oil."' It again emphasized the difference between an
investigation and general research, and again refused to enforce the
IRS summons on the ground that the summons' purpose was for
research.

The Bisceglia decision was susceptible initially to two interpre-
tations. A narrow interpretation read the case as holding that only
those section 7601 activities that are investigatory could support a
section 7602 summons. This reading had no effect on the
exploratory-investigatory dichotomy. A broad interpretation, on the
other hand, abolished the dichotomy by reading Bisceglia to hold
that any section 7601 activity, exploratory or investigatory, sup-
ported a section 7602 summons.

In Bisceglia, the concurring opinion stated that because a genu-
ine investigation existed, the holding should be interpreted nar-
rowly, that is limited to the facts at hand." Indeed, the facts of
Bisceglia readily supported a narrow reading because the Court
could have disposed of the issue of the enforceability of the "John
Doe" summons in question by relying on existing case law. Under
that law, if a particular taxpayer existed whom the IRS had the
power to investigate, even if his name and whereabouts were un-
known, a section 7602 summons to learn his identity was autho-
rized. 9 In Bisceglia, some unknown person made a large cash de-
posit for which a tax liability was plausible. ' " Because a tax liability
was plausible, the IRS had the power to investigate that particular,

65. INT. REV. CODE OF 1954, § 7602.
66. 421 U.S. 943 (1975).
67. United States v. Humble Oil & Ref. Co., 518 F.2d 747 (5th Cir. 1975).
68. United States v. Bisceglia, 420 U.S. 141, 151-52 (1975).
69. Tillotson v. Boughner, 333 F.2d 515, 516 (7th Cir. 1964).
70. United States v. Bisceglia, 420 U.S. 141, 151-52 (1975).
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although unknown, taxpayer.7 The summons issued pursuant to
that investigation was enforceable under the existing law to learn
the depositor's identity.72

The enforcement standards given the district courts by the
Bisceglia majority also supported a narrow reading of the case, one
that would not have significantly altered the exploratory-
investigatory dichotomy. The majority stated that a district court's
duty was "to see that a legitimate investigation was being con-
ducted and that the summons was no broader than necessary to
achieve its purpose."73 This language implies that an actual investi-
gation, rather than a mere research activity, must be under way in
order for a section 7602 summons to be enforced. Thus, Bisceglia
would have enforced a "John Doe" summons as long as the activity
for which it had been issued was a genuine investigation of a
taxpayer rather than an exploratory project.

The reasoning of the majority, however, supported the proposi-
tion that the Bisceglia decision should be interpreted broadly, that
an enforceable section 7602 summons may be issued in support of
any section 7601 activity, whether investigatory or exploratory. In
this regard the Court construed section 7602 as an aid to be used
by the IRS in carrying out all of its section 7601 powers and duties.
The full impact of this reasoning is not clear because the Court
made no distinction between those section 7601 activities that are
investigatory and those that are exploratory. In fact, the Court re-
fered to all section 7601 activities as being investigatory.74 The idea
that all section 7601 activities are investigatory, however, seems to
contradict the language setting forth enforcement standards for the
district courts. Thus, the Court left unclear whether section 7602
summons power as an aid to carrying out section 7601 activities
applies to all section 7601 activities, both investigatory and explora-
tory, or only to those section 7601 activities which are investigatory.

The question of whether Bisceglia should be interpreted
broadly or narrowly, may have been settled when Humble Oil was
remanded for reconsideration in light of Bisceglia.5 This action was
taken despite the fact that Humble Oil involved a different issue.
In Bisceglia, the section 7602 summons was issued in connection

71. INT. REV. CODE OF 1954, § 7602.
72. United States v. Bisceglia, 420 U.S. 141 (1975).
73. Id. at 151.
74. Id. at 149.
75. 421 U.S. 943 (1975).
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with an investigation of a liability, even though the specific tax-
payer involved was unknown." In Humble Oil, however, no investi-
gation was underway and the summons was issued in pursuit of an
acknowledged general research project under section 7601."7 The
Court's reference to Bisceglia in Humble Oil seems to indicate its
intention in Bisceglia to say that a section 7602 summons can be
supported by purely exploratory activities. It would follow then that
the "legitimate investigation"" that Bisceglia required district
courts to find to enforce a summons includes any activities, includ-
ing exploratory activities, authorized under section 7601.

The expansion of the concept of legitimate investigation to in-
clude exploratory as well as investigatory activities gives the IRS
vast summons power. The desirability of its having so much power
is debatable in light of the IRS's proven ability to function effi-
ciently without powers so susceptible to abuse. To have a section
7602 "John Doe" summons enforced, apparently the IRS now must
show only that a legitimate purpose exists for examining summoned
information79 and that the summons does not violate the fourth
amendment by being broader than necessary to achieve its pur-
pose .8

The ease of satisfying these requirements will be determined in
the future by courts faced with enforcing "John Doe" summonses.
Fourth amendment overbreadth objections have not been defenses
to a section 7602 "John Doe" summons but instead have served only
to limit the scope of the summons." The defenses that a summons
is pursuant to a criminal investigation or unnecessary within section
7602 will rarely be applicable. Thus, the absence of "legitimate
purpose" now stands as the only defense to most summonses. The
district courts, in carrying out their duty of enforcing section 7602
"John Doe" summonses in the future, will have to decide on a case-
by-case basis whether a legitimate purpose exists. In so doing, they
may adopt the rather wide test of legitimate purpose set out in
Harrington and enforce summonses issued for information relevant
to, that is, information realistically expected to aid in, the investiga-
tion. On the other hand, in order to restrict the IRS's summons

76. United States v. Bisceglia, 420 U.S. 141 (1975).
77. United States v. Humble Oil & Ref. Co., 488 F.2d 953 (5th Cir. 1974).
78. United States v. Bisceglia, 420 U.S. 141, 151 (1975).
79. United States v. Powell, 379 U.S. 48, 57 (1964).
80. United States v. Theodore, 479 F.2d 749, 754 (4th Cir. 1973).
81. United States v. Humble Oil & Ref. Co., 488 F.2d 953, 957-58 (5th Cir. 1974).
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power, the district courts may follow the lead of the Fifth Circuit
in Humble Oil and adopt a strict construction of legitimate purpose,
and require more than a mere expectation that the information
sought will aid in the investigation.

The Supreme Court's dictum in United States v. Bisceglia,
however, and its action in vacating the judgment of the Fifth Circuit
in Humble Oil indicate a definite tendency by the Court to favor
the IRS over the taxpayer in section 7602 summons disputes. The
action of the Fifth Circuit in affirming Humble Oil has put the
questions of the exploratory-investigatory dichotomy and the cor-
rect construction of legitimate purpose squarely before the Supreme
Court and hopefully the uncertainty will be eliminated.

Julia K. Swisher


