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I. BACKGROUND

A guardian ad litem is generally an attorney appointed by a
court, at its discretion or pursuant to a statutory requirement, to
represent a minor, an incompetent, or an unknown person whose
interests may be affected by some judicial proceeding.' He is enti-
tled to payment as a part of court costs for the time and effort he
expends in this role.

A. Historical Basis for the Guardian ad Litem

Guardianship and the law concerning it date back at least to
the time of the Roman Empire.' Under Roman law more types of
guardianship were recognized than exist in American jurisprudence.
One of the many guardians who functioned in the Roman Empire
was the special curator. He was the forerunner of the modern guard-
ian ad litem. The special curator, appointed for only a specific
transaction,3 had limited powers. Similarly, the authority of the
modern guardian ad litem is limited. He is empowered only to repre-
sent the interests and rights of his ward in the proceedings that gave
rise to his appointment, and his authority ends with the final judg-
ment or decree resulting from those proceedings.'

American law derives its approach to the protection of infants
and incompetents more directly from the common law of England

* Assistant Professor of Law and Director of Research Methods/Legal Writing Program,

Southern Methodist University; counsel to Hope Cottage Children's Bureau, Inc., and Chil-
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1. This paper is concerned only with the hired guardian ad litem. It does not consider
the individual who volunteers to serve as guardian ad litem because he is related to or is a
friend of the party in need of representation.

Even though an attorney is "hired" to act as a guardian ad litem, he may waive his fee,
as is done in some legal aid cases, or substantially reduce it. If he should do so, however, he
does not alter his legal duties or his relationship with the client and the court.

2. Sherman, The Debt of the Modern Law of Guardianship to Roman Law, 12 MICH.
L. REV. 124 (1913).

3. Id. at 129.
4. G. WOERNER, THE AMERICAN LAW OF GUARDIANSHIP 71 (1897) [hereinafter cited as

WOERNER].
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than from Roman law. Under English common law, the King was
the general protector of infants and incompetents, and when any
member of these groups needed protection in court, a letter patent
for the appointment of a guardian was issued by the King.5 Later
this duty was transferred to the Chancery Courts.' This idea of an
inherent obligation in the King to protect persons unable to protect
themselves, the concept of parens patriae, was accepted by the
states and their courts in the United States' but not by the federal
government or its courts.' Statutory provisions, however, extended
this duty even to the federal level' and have generally made it more
specific at the state level.'" These provisions usually are found in
rules of civil procedure, probate codes, mental health codes, or var-
ious other codes such as those concerning parent and child. Al-
though most of these statutes provide for discretionary appointment
of a guardian ad litem, some provide for mandatory appointment."
In addition, whenever the statute contains the word "attorney"'
instead of "guardian," a court's choice of representatives is further
limited.'

3

5. It appears that protection was given infants before it was accorded incompetents.
Lord Coke in Beverley's Case, 2 Coke 568, 76 Eng. Rep. 1118 (K.B. 1603), indicated that the
failure to assign anyone to protect the property rights of incompetents was a defect in English
law. Even when protection was finally given the property rights of incompetents, none was
provided for their personal rights. See In re Earl Ferrers, 168 Eng. Rep. 69 (Cr. 1760). In
modern English law, however, both infants and incompetents are protected. The difference
in their earlier treatment probably arose from the fact that infancy is an easily defined and
perceived status whereas incompetency generally requires a judgment before such a status
can be determined.

6. Note, Guardians Ad Litem, 45 IOWA L. REV. 376, 377 (1960).
7. See, e.g., the opinion of Justice Cardozo in Finlay v. Finlay, 240 N.Y. 429, 148 N.E.

624 (1925), where he said that the court acts as parens patriae to do what is best for the child
and puts itself "in the position of a 'wise, affectionate, and careful parent'." 148 N.E. at 626.

8. See Insurance Co. v. Bangs, 103 U.S. 435 (1880). "It is the State and not the Federal
government, except in the Territories and the District of Columbia, which stands, with
reference to the persons and property of infants, in the situation of parens patriae." Id. at
438.

9. See FED. R. Civ. P. 17(c), which provides in part: "The court shall appoint a guardian
ad litem for an infant or incompetent person not otherwise represented in an action or shall
make such other order as it deems proper for the protection of an infant or incompetent
person. "

10. E.g., CAL. CIV. PRO. § 372 (West 1973); N.Y. Civ. PRAc. § 1202 (McKinney 1963);
N.Y. SURR. CT. PRO. § 403 (McKinney Supp. 1969).

11. E.g., TEX. R. Civ. P. 173; TEX. PoB. CODE ANN. § 417 (1956).
12. N.Y. SURR. CT. PRO. § 404 (1967) requires that guardians ad litem be attorneys. See

also TEX. REV. CIv. STAT. ANN. art. 5547-43 (1958) (mental illness hearings).
13. Texas courts have held that if a court has the power to appoint a guardian ad litem,

it commits no error if it appoints an attorney ad litem. Peterson v. Peterson, 502 S.W.2d 178

620
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B. Rationale and Jurisdictional Basis for the Appointment of the
Guardian ad Litem

The American system of law is assumed to operate best when
opposing litigants are equally capable and competent. If one of the
parties to a legal proceeding is unable to exercise proper judgment
for the purposes of his own protection, the imbalance that results
requires the intervention of the court to provide that protection.
This intervention takes the form of the court-appointed attorney"
and the guardian ad litem. Originally, it was believed that the pro-
tection was needed only for the property rights of an incompetent
or infant, 5 but recently some groups have advocated that all rights
those individuals have or might have in modern society require the
protection of the court.

The actions of a guardian ad litem working to protect the rights
of an individual who requires his representation can have no legal
effect unless certain procedural requirements are fulfilled. If these
procedural requirements are not fulfilled, the judgment obtained
may be voidable, or in a few jurisdictions void. 7 In the case of a
guardian appointed to protect the interests of an unknown or miss-
ing person, it is generally necessary that there be some proof that
the person is actually unknown or that his whereabouts really can-
not be ascertained. 8 If an appointment is for the benefit of an infant

(Tex. Civ. App.-Houston flst Dist] 1973, no writ). The appointment of a layman, however,
when the appointment of an attorney was mandatory, would probably be error.

14. In re Gault 387 U.S. 1 (1967); Gideon v. Wainwright, 372 U.S. 335 (1963).
15. See, e.g., WOERNER, supra note 4, at 1, in which the author states:
Neither children . . . before maturity as individuals, nor idiots . . . nor persons of
unsound mind . . . possess that quality of will power which constitutes the essen-
tial element to legally dispose of or control property: the former by reason of a con-
clusive presumption of law that they are, the latter when adjudged by the proper
court to be, incompetent to manage their affairs. It is obvious, therefore, that the
dispositive quality of mind lacking in these classes of persons must be supplied
from without, to enable them in any wise to enjoy or be benefited by that which
belongs to them. And since the enjoyment of property, as well as of life, is the
inalienable right of human beings, it is the office of the State in all civilized coun-
tries to substitute, in vindication of the property rights of minors and persons of
unsound mind, its own universal will for that of the incompetent owners, thus
restoring the essential element of their property.

16. See, e.g., HEW, CHILD ADVOCACY, REPORT OF A NATIONAL BASELINE STUDY (1973).
17. Tex. Employers Ins. Ass'n v. Williams, 522 S.W.2d 549, 551 (Tex. Civ. App.-Waco

1975, writ ref'd n.r.e.) (voidable); Kerr v. Kerr, 519 S.W.2d 303 (Mo. Ct. App. 1975) (void).
18. An affidavit by the plaintiff alleging that the residence or name of the defendant is

unknown to the affiant is usually sufficient proof. See, e.g., Ky. REV. STAT. ANN. R. CIv. P.
4.04-07 (1972); TEX. R. Civ. P. 109.
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or an incompetent, personal service must be had on the infant or
incompetent." In both instances, the procedural requirements are
necessary to give the court jurisdiction over the unknown person or
the infant or incompetent. 0

At first glance, the requirement of personal service on an infant
to exercise jurisdiction over him may appear irrational inasmuch as
an infant would be unaware of the significance of placing a piece of
paper in his crib. Good reason exists, however, that this apparently
useless precaution. For example, if the alleged infant or incompe-
tent is in fact neither an infant nor an incompetent, receipt of notice
will signal that person to come forward and indicate his correct
status to the court. Consequently, it has been suggested that the
personal service requirement serves to protect a competent adult
from the spurious appointment of a guardian ad litem.2 '

Exceptions to the rule of personal service on infants or incompe-
tents do exist in some states,2 but these exceptions are generally
based on a prior judicial action. For instance, personal service on
the general guardian of an incompetent removes the need for per-
sonal service on the incompetent if there has been a formal adjudi-
cation of mental incapacity and the guardian was appointed pur-
suant to a judicial decree. Unless the statutes providing these excep-
tions are complied with rather precisely, the appointments will be
invalid, and the judgments resulting from any proceedings in which
those invalid appointments were made will be voidable. 3

C. Legal Effect of Judgments on Persons Represented by
Guardians ad Litem

If the procedural requirements attendant to the representation
of an individual by a guardian ad litem are fulfilled, a judgment

19. Eddy v. People, 58 111. 386 (1854); Kerr v. Kerr, 519 S.W.2d 303 (Mo. Ct. App. 1975);
Wheeler v. Ahrenbeck, 54 Tex. 535 (1881). In Kerr the court held that the judgment was void
ab initio because the wife who had been committed to a mental hospital had not been
personally served. The trial court had never acquired jurisdiction and so had no power to
appoint a guardian ad litem. Other cases to the same effect are collected in Annot., 121 A.L.R.
958 (1939), and in Annot., 90 A.L.R.2d 293 (1963).

20. Ronan v. First Nat'l Bank, 90 Ariz. 341, 367 P.2d 950, 954 (1962); Wright v. Hink,
193 Mo. 130, 91 S.W. 933, 934 (1906).

21. Schneider, Litigation Involving Minors & Incompetents, 1951 ILL. L. REV. 245, 253.
22. See, e.g., CONN. GEN. STAT. ANN. §§ 45-54 (1973); FLA. STAT. ANN. § 732.54 (1964),

as amended, (Supp. 1975); FLA. STAT. ANN. § 744.12 (1974); IOWA R. CIv. P. §§ 56(b), (c)
(1951), as amended, (Supp. 1975).

23. Brown v. Mitchell, 119 So. 2d 385, 387 (Fla. 1960).

[Vol. 7:619
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rendered in a proceeding involving that guardian should be, and
generally is, res judicata as to the person represented from the time
of its rendition. 4 In some cases, nevertheless, judgments entered
under these circumstances have not been accorded res judicata ef-
fect even though the proceeding contained no procedural irregular-
ity.,5 This result occurs most often in personal injury cases in which
minor plaintiffs sue insurance companies. The courts that refuse to
give res judicata effect to these personal injury judgments base their
refusal on the fact that long-range predictions concerning the effects
of injury to a minor are too difficult to make.26 In addition, despite
the appointment of a guardian ad litem, some courts have inter-
preted some statutes to provide that a judgment can only be final
once the individual's disability is removed. 7 These cases, however,
are the exceptions. In most situations the judgment is final and
binding, and if an incompetent or minor feels he has been wronged
his only recourse is to sue the guardian ad litem for breach of his
fiduciary duty. Unfortunately, success in a suit of this nature would
be unlikely. A guardian ad litem is closely supervised by the court
in which he is representing his client. Without court approval, he
may not make binding agreements, admit facts, or waive rights with
reference to the party whom he represents. Furthermore, unless the
court acquiesces, he may not settle a case. Because of this close
supervision, it is improbable that another court, at a later date,

24. See, e.g., Barden v. Flannery, 256 Mass. 140, 152 N.E. 311 (1926) (held that an
adoption could not be set aside after the guardian ad litem had consented); Eliseusen v.
Frayseth, 290 Minn. 282, 187 N.W.2d 685 (1971) (held that after compliance with proper
formalities, personal injury awards are final); Handley v. Mortland, 54 Wash. 2d 489, 342
P.2d 612 (1959).

25. See, e.g., Spaulding v. Zimmerman, 263 Minn. 346, 116 N.W.2d 704 (1962) (held
that although there was no fraud, it was proper for the trial court to exercise its discretion
and vacate the earlier judgment). See also cases collected in Annot., 8 A.L.R.2d 460 (1949).

26. Comment, Settling the Personal Injury Claim of a Minor, 38 U. COLO. L. REV. 377,
378 (1966).

27. See, e.g., Ladehoff v. Ladehoff, 436 S.W.2d 334 (Tex. 1968). This decision was based
on TEX. PROB. CODE ANN. § 93 (1956), which provided in part: "[P]ersons non compos mentis
and minors shall have two years after the removal of their respective disabilities within which
to institute such [will] contest." See also cases collected in Annot., 86 A.L.R.2d 966 (1962).

28. See, e.g., Morgan'v. Stocks, 197 Ark. 368, 122 S.W.2d 953 (1938); Stephens v. Wood,
196 Iowa 1934, 195 N.W. 239 (1923); Wright v. Jones, 52 S.W.2d 247, 251 (Tex. Comm'n App.
1932, holding approved); Casanova v. State, 489 S.W.2d 727 (Tex. Civ. App.-San Antonio),
rev'd on other grounds, 494 S.W. 2d 812 (Tex. 1973).

29. See, e.g., Saliba v. Saliba, 202 Ga. 279, 44 S.E.2d 744 (1947); Danes v. Automobile
Underwriter, Inc., 307 N.E.2d 902 (Ind. Ct. App. 1974); Wilson v. Fisher, 105 S.W.2d 304
(Tex. Civ. App.-Austin 1937, writ ref'd); New Amsterdam Cas. Co. v. Marietta, 41 Wash.
Co. 202 (Pa. Com. Pl. 1964).
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would be willing to make a finding that the guardian ad litem had
committed a breach of his fiduciary duties to his client.

Although a judgment is usually res judicata when it is rendered
in proceedings in which a guardian ad litem represents one of the
parties, a judgment rendered in a proceeding in which a guardian
ad litem is not appointed, even if appointment of one is required by
statute, is not necessarily void; it is merely voidable and subject to
review." The failure to appoint a guardian ad litem therefore is not
fundamental error.3

1

In some litigation, such as that involving divorce or trust dis-
bursement, the failure to appoint a guardian ad litem can prevent
a judgment from having any legal effect on a minor or incompetent
because a judgment is binding only on the parties and those in
privity with them. A child is not considered to be in privity merely
because one of the parties happens to be his parent. 3

1 Proper repre-
sentation, therefore, can be quite significant. Consider, for example,
a divorce complaint based on adultery and including the contention
that a particular child is not the child of the husband. If a divorce
were granted with a finding of illegitimacy contained in the judg-
ment, the husband should be relieved of support obligations because
only children who are either legally or actually his are entitled to
his support. The problem is that a child, while actually the issue of
another man, may be legally the husband's because of the presump-
tion that any child born during coverture is legitimate. 3 Unless the
child had been properly represented, however, the issues of pater-
nity and child support would not be final as to the child. The child
could subsequently cause the issues to be relitigated. 3

1

30. See, e.g., Skaggs v. Industrial Comm'n, 371 Il. 535, 21 N.E.2d 731 (1939); Equitable
Life Ins. Co. v. Cook, 229 Iowa 911, 295 N.W. 428 (1940); Wallis v. Stuart, 92 Tex. 568, 50
S.W. 567 (1899); Texas Employers Ins. Ass'n v. Williams, 522 S.W.2d 549 (Tex. Civ.
App.-Waco 1975, writ ref'd n.r.e.). See also WOERNER, supra note 4, at 67.

31. Newman v. King, 433 S.W.2d 420 (Tex. 1968).
32. 1 A. FREEMAN, JUDGMENTS § 163, at 249 (4th ed. 1892); 1 A. FREEMAN, JUDGMENTS §

438, at 962 (5th ed. rev. 1925); Id. § 481.
33. See Davis v. Davis, 521 S.W.2d 603, 607 (Tex. 1975), for a discussion of the history

of this presumption.
34. See note 32 supra and accompanying text. If the ex-husband in this example were

subsequently killed, a third party could not raise the illegitimacy of the child as a defense in
a wrongful death action. Gonzales v. Pacific Greyhound Lines, 34 Cal. 2d 749, 214 P.2d 809
(1950); Byrd v. Travelers Ins. Co., 275 S.W.2d 861 (Tex. Civ. App.-San Antonio 1955, writ
ref'd n.r.e.) (workman's compensation claim). In addition, the child might be able to inherit
from the "father" despite the prior divorce action that had presumably established the child's
illegitimacy. See cases collected in Annot., 65 A.L.R.2d 1381, 1392 (1959). These results can
be explained by the bias of the law toward finding legitimacy and even more by the fact that

[Vol. 7:619
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Although this example indicates that a child might have some-
thing to gain by the failure to appoint a guardian ad litem in a
divorce in which the husband's paternity is in question, this result
is not always true. Because the usual purpose of informally bastard-
izing a child is to reduce support payments, if the matter had been
fully litigated the father might have been unable to overcome the
presumption that children born during wedlock are legitimate, and
thus he might have been required to support the child. The other
parties too stand to gain additional protection from the full
litigation of the paternity issue. If paternity is the sole issue, as in
a paternity suit, some statutes require the appointment of a guard-
ian ad litem for the child and court approval of a settlement.3 5

Without the safeguard of court action an alleged father would be
unwise to attempt to get a release of liability for support from the
mother based on the child's illegitimacy because the child, not hav-
ing been a party to the action, would always be free to litigate the
matter at a later time.3"

These illustrations point out the important function served by
guardians ad litem in our society. 37 In recent years there has been
agitation for expanding the role of the guardian ad litem. Those in
favor of this expansion appear to believe that the court appointment
of an attorney in every case involving a minor or incompetent would
provide the person under a disability with protective representation
in all proceedings affecting that person's life, not merely those in
which his property interests are at stake. Thus, these advocates
favor the appointment of a guardian ad litem in proceedings for
for commitment" and treatment 9 of incompetents, determinations
of delinquency," and custody on divorce.4' It is submitted, however,
that an increased use of guardians ad litem would not serve this

the judgment was based on inferences rather than a finding of nonpaternity based on evidence
in a proceeding in which the child was represented and the real facts or proofs established.
See H. CLARK, LAW OF DOMESTIC RELATIONS § 5.1, at 156 (1968); Comment, Res Judicata and
Paternity, 37 U. COLO. L. REv. 479 (1965).

35. E.g., TEX. FAMILY CODE ANN. § 13.07 (Supp. 1975), amending TEX. FAMILY CODE

ANN. § 13.07 (1975).
36. Therefore, to have secrecy or privacy, it would seem necessary to forego finality.

Perhaps the desire for secrecy in these cases is no longer so great in our society and paternity
questions will be litigated more frequently in the future.

37. See also Comment, Limitations on Individual Rights in California Incompetency
Proceedings, 7 U. CAL. DAVIS L. REV. 457, 459 (1974).

41. Hansen, The Role and Rights of Children in Divorce Actions, 6 J. OF FAM. L. 1
(1966); Comment, Guardianship Ad Litem in Texas Divorce and Custody Cases, 20 BAYLOR
L. REV. 433 (1968).
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purpose. A look at the procedures surrounding the use of guardians
ad litem in some civil courts in Dallas, Texas, should illustrate that
the present system is both ineffective and wasteful.2

II. THE CURRENT SITUATION

Guardians ad litem are used most often in Dallas County in the
juvenile courts and the domestic relations courts. They are also
used, however, in the district courts, primarily in insurance cases,
and in the county courts, in probate, lunacy, and condemnation
cases. Their purpose in all these courts is the same, to represent the
best interests of a plaintiff4" or defendant who may be a minor, an
incompetent, or a person whose whereabouts are unknown. 4

An attorney who wants to be appointed a guardian ad litem
goes to the particular court and leaves his name with the court's
clerk who then places it on the clerk's list of potential appointees.
When the need for a guardian ad litem arises in a case, the-judge of
that court selects an attorney from the list. 5 Generally, an attorney
is selected according to the order in which his name appears on the
list. This procedure is also followed by the Juvenile Department,
with an exception being that the Director of Court Services rather
than the clerks of the court compiles the list." No special qualifica-
tions are required of an attorney for his first appointment. If he is
late, however, or if he fails to appear or manages to commit some
other obvious breach of his duty to represent the disabled party in
the course of his first appointment, he will not be given a second
appointment.

In exceptional or sensitive cases, the judges do not rely on the
lists alone. They also consider the time and the need for experience
these cases will require. If the judges can foresee that the time will
be burdensome in proportion to the fee, they try to select someone

42. The discussion of the practices in the courts of Dallas County is based on inter-
views with judges in the Juvenile, Domestic Relations, and civil district courts during the
summers of -1973 and 1974; these judges asked not to be quoted. The discussion is also based
on personal observation during this period and on interviews with attorneys practicing in
these courts.

43. In Texas the representative of a plaintiff under a disability is called a "next friend".
See TEX. R. Civ. P. 44.

44. The basis for these appointments are sections 44, 173, and 244 of the Texas Rules
of Civil Procedure and sections 11.10 and 55.11 of the Texas Family Code.

45. Interviews with Clerks of the Juvenile, Domestic Relations, 192nd Civil District,
and 160th Civil District Courts.

46. Interview with Lester P. Gallaher, Director of Court Services.

[Vol. 7:619
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from a large firm, basing their selection primarily on the economic
factors that relate to the attorney being selected. If the exceptional
case is seen as one requiring specialized knowledge or experience,
however, the judges base their choice on ability factors and try to
appoint an attorney with whose work they are familiar and on whom
they believe they can rely for a good performance.47

A. Insurance Cases

The district courts use guardians ad litem most often to repre-
sent minor plaintiffs in tort actions that involve insurance compa-
nies as defendants. Their power to appoint a guardian ad litem is
discretionary and is most often exercised if the parents' interests are
clearly adverse to those of the minor." However, because it is not
always clear that the parents' interests are not adverse to the
child's, the courts frequently appoint a disinterested outsider to
represent the minor. In fact, in an effort to protect themselves from
reversal, or because they are conscientious, some judges appoint a
guardian ad litem in every case that involves a minor regardless of
whether any interests conflict.

High automobile accident rates have increased the number of
cases in which the interests of parents and children in insurance
recoveries are similar. Although their interests can be conflicting in
some of the cases that result from these accidents, more often they
differ only on the question of how much compensation each will
receive and the amounts to which each is entitled. Frequently, the
parent, although concerned about the amount, is more pressured by
time.49 If his bills are mounting, he may be willing to settle quickly
for himself, and he may believe that he would help his child by
settling for the child, too. It is at this point that a competent guard-
ian ad litem can be helpful to the minor. Because the guardian ad
litem is not personally involved in the immediate problems, he
should be able to approach the situation from the standpoint of

47. See note 42 supra.
48. The discretionary power of appointment is based on TEX. R. Civ. P. 173. Recent

cases illustrating the difficulty courts have in applying this rule are Cooper v. Livermore, 406
S.W.2d 927, 931 (Tex. Civ. App.-Texarkana 1966, no writ), in which the cause was re-
manded because a guardian ad litem should have been appointed, and Jones v. Martin, 481
S.W.2d 467, 473 (Tex. Civ. App.-Texarkana 1972, no writ), in which the lower court was
upheld in not appointing a guardian ad litem.

49. See J. O'CONNELL & R. HENDERSON, TORT LAW AND BEYOND 180-81 (1975), which
points out that the elapsed time between the accident and settlement for serious claims is
usually more than 16 months.
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long-term results. And because the guardian ad litem cannot settle
without court approval, he can quite easily advocate going to trial.
Furthermore, when the case is decided, either by settlement or trial,
the insurance company pays the guardian ad litem as a part of court
costs.

Insurance litigation is a specialized area, and experience is not
only helpful but costly. If a guardian ad litem has worked for or with
insurance companies, he can often achieve a higher settlement for
a minor. Because guardian ad litem fees are low,5" however, and
because most cases do not involve large recoveries, the appointment
of experienced insurance attorneys to serve as guardians ad litem is
relatively rare. In fact, a guardian ad litem is normally a younger,
inexperienced lawyer who needs the fee and the experience. He may
or may not be conscientious, but he is not really capable of wringing
that extra $200 or $300 out of the insurance company. If the guard-
ian ad litem should flagrantly disregard his duties to his client, e.g.,
by engaging in collusion with the insurance company, or if he should
be careless, the minor is not without a remedy. Because certain
portions of the recovery are easily determinable, e.g., medical bills
and lost earning capacity, inadequate recovery may be later discov-
ered. If this situation should occur, the minor may, on reaching
majority, sue the guardian ad litem for the amount he should have
received originally.

B. Absent Defendants

Texas, as well as many other states, permits notice to be served

50. Guardian ad litem fees range from 1-3 percent of the settlement. They are rarely
less than $100 and generally average $400. Of course, large settlements generate large fees.
Because the fee is based on a percentage of the settlement, it is not related to the amount of
work done. The judges interviewed, see note 42 supra, indicated that they were aware of this
and tried through their appointments to balance a low fee/much time case with a high fee/no
time case for the same lawyer. Fees are not based on any absolute scale, and one judge
mentioned a case which epitomizes the dilemma of the experienced insurance attorney acting
as guardian ad litem. In this case John J. was appointed to act for a minor in a personal injury
suit. The minor and his father, on their doctor's advice, were willing to accept the insurance
company's offer. John J. had much experience in this area, and he suggested that a bone
specialist be consulted. The insurance company, when confronted with additional medical
evidence, agreed to increase its offer by $4,000. This offer was accepted. The judge approved
the settlement and then wanted to set a fee in accordance with the new figure. John J. asked
that a lower figure be set, pointing out that because he had to work with this insurance
company in his regular practice and because he had already cost the company an extra $4,000,
an additional guardian ad litem fee might really jeopardize his relationship with the com-
pany.

[Vol. 7:619
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by publication on absent defendants in actions in rem,5 such as
divorces or cases concerned with land titles."2 If a defendant in such
cases is not found, he must be represented by an attorney ad litem.5

Young lawyers are most often appointed in these cases. The typical
fee they receive for their appointment ranges from $35 to $50. The
duties of the attorney ad litem are generally quite simple. He files
an answer that is usually provided by the plaintiff's attorney; he
checks to see if the published service was in order and if the time
prescribed by statute has passed since the original publication; and
he asks the plaintiff's attorney if a diligent search was made for the
missing defendant. Sometimes, if the plaintiff made the search, the
attorney ad litem may cross-examine the plaintiff concerning the
method of search. At some point in the proceeding, a conscientious
judge will ask the attorney ad litem if the necessary procedures have
been carried out. If the attorney ad litem has followed the above
procedure, he can answer that they have. If a case involving an
absent defendant is heard early in the court's docket, not more than
30 minutes of the lawyer's time should be consumed. If the case is
heard late in the docket, it will take more time, but the effort will
be the same. No case has been found in Texas in which an attorney
ad litem was sued for poor representation of a client. 4

51. F. JAMES, CIVIL PROCEDURE .§ 12.1, at 612-13 (1965).
52. E.g., CAL. CIV. PRO. § 373.5 (1973); Ky. REV. STAT. ANN. R. Civ. P. 4.07 (1972); MASS.

GEN. LAWS ANN. ch.' 201, § 34 (1969); TEX. R. Civ. P. 109.
53. TEX. R. Civ. P. 244.
54. But see Anderson v. Collum, 514 S.W.2d 230 (Tex. 1974). Anderson sued to set aside

a tax sale of his property. Notice in the original foreclosure suit had been by publication on
the basis of an affidavit alleging that Anderson was either a nonresident, absent from the
state, or a person whose residence was unknown. In fact, Anderson had continuously lived
on the land in question, was known in the community, and the United States postman could
have directed anyone to his residence. Relief was granted on the basis of a bill of review,
setting aside the tax sale, but permitting the judgment to stand.

On July 2, 1974, a news story on KDFW-TV related a similar incident. Mary Osborne's
land was foreclosed in a tax sale after a hearing based on notice by publication. A guardian
ad litem had been appointed and was paid $65 to represent her. In fact, either she or her son
had been living in the house the entire time. Judgment was rendered April 23, 1970, and the
property was sold at tax sale. The new owner did not move to dispossess the former owners
until June 1974. TEX. R. Civ. P. 329 allows 2 years for the filing of a motion for new trial
following a judgment based on citation by publication, but this time had passed as had the
4-year period for an equitable bill of review.

Many cases in this area are discussed in Comment, Setting Aside Judgments Against
the Absent Defendants, 37 TEXAS L. REV. 207 (1958). See also Johnson, Citation by Publica-
tion, a Sham on Due Process, 36 TEX. B.J. 205 (1973).
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C. Family Law Proceedings

Under the new Texas Family Code, a guardian ad litem is re-
quired to represent a child in proceedings to terminate the parent-
child relationship whenever the child is not the petitioner."5 Because
the term "guardian ad litem" rather than "attorney ad litem" is
used in the statute, it is possible that an adult volunteer might be
appointed in behalf of the child. In most instances, however, the
adults most concerned are parties to the action. Thus, the courts
have been and probably will continue appointing neutral attorneys
as guardians ad litem.

Termination cases fall into three categories." In the first both
parents voluntarily relinquish the child, and in the second, one
parent voluntarily relinquishes the child while the other retains
custody. 7 In the third type of termination case, however, one or both
parents are contesting the termination and a real conflict will
usually ensue.5

In cases falling into the first two categories, the role of the
guardian ad litem is unclear. Because these termination proceedings
are uncontested, the guardian has been presented with a fait
accompli. All the parties, except perhaps the child, have agreed on
what is in the best interest of the child and have made arrangements
to achieve that interest. One or both natural parents have indicated
their belief that they are not the most fit persons to have the child,
and when this indication has been made by affidavit, the guardian
ad litem really is in no position to refute the assertion. The pre-

55. TEX. FAMILY CODE ANN. § 11.10 (1975). This section was amended in 1975,by the
64th Legislature. It now reads:

In any suit in which termination of the parent-child relationship is sought, the court
shall appoint a guardian ad litem to represent the interests of the child, unless the
child is a petitioner or unless an attorney ad litem has been appointed for the child
or unless the Court finds that the interests of the child will be represented ade-
quately by a party to the suit and are not adverse to that party.

TEX. FAMILY CODE ANN. § 11.10 (Supp. 1975).
56. Technically there is a fourth category, a termination proceeding in which one or

both parents are missing or unknown. However, the parent in this situation has in reality
"voluntarily relinquished" the child by his actions, and therefore, the preceeding is the same
as one in which a parent has actually signed a formal statement, except that the missing
parent must be represented by an attorney ad litem. See notes 51-54 supra and accompanying
text.

57. The second type of termination is the usual basis for an amicable step-parent
adoption.

58. Custody cases arising out of divorce actions can be divided into similar categories.
See text accompanying notes 71-77 infra.
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sumption of unfitness created by the voluntary relinquishment on
the part of a parent is very difficult to overcome.59 Of course, the
guardian ad litem should check to see that all the papers are in order
and that the agency or individual who is to have custody" of the
child following termination actually exists and wants the child:

If the termination hearing is combined with an adoption hear-
ing,6" the fitness of the adoptive parents is in issue. Although the
guardian ad litem may be able to inquire into their fitness, a deter-
mination of this issue will already have been made by a mandatory
social study. 2 Unless this study revealed negative findings on fit-
ness, the guardian ad litem would have an impossible burden of
proof. Of course, he could order an independent social study, but
payment by the court for such an investigation would be unlikely 3

because one court-ordered study would already exist. The guardian
ad litem must, therefore, base representation of the child on the
court-ordered study, the papers presented to him by the parties to
the proceedings, and his own intuition regarding the future of the
child.

In agency-initiated, uncontested termination cases, the role of
the guardian ad litem is even less effective. In these cases authorized
agencies such as the State Department of Public Welfare or a state-
licensed, private agency 4 order and do their own social studies for
the purposes of determining the fitness of the prospective custodi-

59. This is true even if the party whose custody has been agreed to is found to be
patently unfit. The apparent reasoning behind this anomaly is that the relinquishing parent
is considered even more unfit because he is voluntarily abandoning his child to an unfit
person.

60. "Custody" is no longer a term of art in Texas. The correct term for the individual
exercising the majority of parental powers is "managing conservator," TEX. FAMILY CODE ANN.
§ 14.02 (1975), and anyone with the right to visit or have the child visit him is the "possessory
conservator," TEX. FAMILY CODE ANN. § 14.03 (1975).

61. A combination termination and adoption decree is now permitted by the Family
Code, and thus only one petition and one hearing are necessary. TEX. FAMILY CODE ANN. §§
16.03(b), 16.08(b) (1975), as amended, (Supp. 1975).

62. TEX. FAMILY CODE ANN. § 11.12 (1975). In the general provision portion of the statute
is a section which permits the ordering of a social study of the child's circumstances and of
the home of any person seeking managing conservatorship. The study may be made by any
state agency, private agency, or any person appointed by the court. TEx. FAMILY CODE ANN.

§ 16.031 (1975), as amended, (Supp. 1975).
63. Because this would be a civil proceeding, one of the parties would have to bear the

costs just as he would in other civil cases. TEX. FAMILY CODE ANN. § 11.18 (1975); County of
Dallas v. Gibbs, 525 S.W.2d 500 (Tex. 1975) (held that unless the county is a party, payment
of guardian ad litem fees by the county is unauthorized).

64. TEX. FAMILY CODE ANN. § 11.01(7) (1975).
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ans.65 Courts hesitate to permit an independent investigation of
fitness or questioning of the agency by the guardian ad litem evi-
dently because of their strong reliance on the effectiveness of the
agency action in these cases.

In the third category of termination cases, contested proceed-
ings, it would seem that the guardian ad litem should play an im-
portant role. Choices exist as to which parent should prevail, and
the child's interest in the right choice is quite obvious. Proper repre-
sentation of the child is needed in these cases, not only to see that
the proceedings conform to due process requirements, but also to
guarantee that the best interests of the child are actually consid-
ered. The problem is that although provision is made for the child's
representation, none is made to assure that the representation is
meaningful.

In these cases meaningful representation by the guardian ad
litem is not possible for at least two related reasons. In the first
place, the advantages of an independent investigation of the situa-
tion would probably not be available to the guardian ad litem be-
cause one of the parties would have to pay the costs for such investi-
gation. 66 Instead, the guardian may rely on the results of a court-
ordered study by the Dallas Child Welfare Department 7 or on the
evidence presented by the attorneys for the parties. In the second
place, although in state-initiated termination proceedings guard-
ians ad litem are theoretically free to challenge the state on what is
in the best interest of the child, they are still confronted by the
amount of resources available to the state for the production of
evidence to support its action. Indeed, the state even pays their
fees.18 On occasion, the guardian ad litem will work with the social
worker or probation officer69 to help the state determine what course
of action is in the interest of the child. In addition, because Texas
does not require that parents to a termination proceeding be repre-

65. "If an authorized agency is the managing conservator, the social study shall be
made by the authorized agency." TEX. FAMILY CODE ANN. § 11.12(c) (1975).

66. See note 63 supra.
67. When termination proceedings follow situations involving a child's desertion or

abuse, a court-ordered social study is automatically made by the Child Welfare Department
in Dallas. TEX. FAMILY CODE ANN. § 11.12(a) (1975).

68. Actually the guardian ad litem is paid by Dallas County on the basis of section
11.10(a) of the Texas Family Code.

69. In Dallas County the juvenile probation officers initiate and handle the paper work
involved in termination proceedings. The state is represented by an assistant district attorney
at the hearings, but all the prelimimary work has been done by a probation officer.
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sented by counsel,7 the guardian ad litem will sometimes act as
advocate for the parents. He may do this out of a belief that the
interests of the parents and those of the child coincide or because
he is confused over what role he is to play in the proceeding. In any
event, he must work to accomplish his purpose through persuasion
and negotiation rather than confrontation. His resources for produc-
ing evidence to support his beliefs do not approach those of the
state. And his unsubstantiated opinion will carry little weight.

Child custody disputes involve problems similar to those in
termination suits, but because a custody judgment is modifiable for
cause,7' the appointment of a guardian ad litem in these cases is left
to the discretion of the judge.7" In fact, this discretion is rarely
exercised, and the custody of the child, as well as the amount of
support, is settled by the husband and wife and approved by the
court. Even if the husband and wife cannot agree on these matters,
the court usually does not appoint a guardian ad litem; instead, it
will order a social study to be made by a neutral agency. 3

Another issue common to custody and termination proceedings
pertains to service of citation. The guardian ad litem provisions of
the Texas Family Code74 do not include the child, who is the subject
of the suit, in the list of persons entitled to the service of citation in
a suit affecting the parent-child relationship.75 Unless these provi-
sions override the jurisdictional requirement mentioned earlier, that
a minor must receive personal service prior to the appointment of
his guardian ad litem,75 a judgment in a suit without personal ser-
vice on the child is voidable at the child's option. 7 The child, how-
ever, is left to find an appropriate remedy for an improper termina-
tion or custody order that could have been rendered as many as 18
years previously.

70. A number of state supreme courts have ruled that parents' fundamental due process
rights are violated if they are not provided with counsel when the state is attempting to
terminate their parental rights. Danforth v. State Dep't of Health & Welfare, 303 A.2d 794
(Me. 1973); In re Friesz, 190 Neb. 347, 208 N.W.2d 259 (1973); Crist v. Division of Youth &
Family Servs., 128 N.J. Super. 402, 320 A.2d 203 (1974); In re B, 30 N.Y.2d 352, 334 N.Y.S.2d
133, 285 N.E.2d 288 (1972); In re Luscier, 84 Wash. 2d 135, 524 P.2d 906 (1974). The Texas
Supreme Court has not ruled on this issue, however, and the Family Code does not require
representation for parents.

71. TEX. FAMILY CODE ANN. § 14.08 (1975).
72. TEX. FAMILY CODE ANN. § 11.10 (1975).
73. This study will be ordered pursuant to TEX. FAMILY CODE ANN. § 11.12 (1975).
74. TEX. FAMILY CODE ANN. § 11.10 (1975).
75. TEX. FAMILY CODE ANN. § 11.09 (1975).

76. See note 19 supra and accompanying text.
77. See note 17 supra and accompanying text.

19761



TEXAS TECH LAW REVIEW

Guardians ad litem also participate in juvenile delinquency
hearings78 and sanity hearings.79 A parent normally serves as the
guardian ad litem for the juvenile; however, the juvenile's attorney
may also serve in that capacity.80 A separate attorney would be
appointed as guardian ad litem only if the interests of the parents,
who would usually be providing the juvenile's attorney, and those
of the juvenile were in apparent conflict. In a sanity hearing in
which competency and the freedom of an individual are in question,
a guardian ad litem must be appointed to represent the individual.'
A number of studies concerning the use of guardians ad litem in this
type of hearing indicate that their participation in these harings is
accompanied by the same ineffectiveness and similar pro forma
representation that occur in custody or termination proceedings.12

III. CONTEMPORARY OPINION CONCERNING THE VALUE OF GUARDIANS

AD LITEM

Two schools of thought have evolved among persons who work
in situations in which parties to lawsuits are minors, incompetents,
or unknown defendants. One group believes that the mandatory
appointment of a representative in every case would be in the best
interests of all parties to the litigation. The other is of the opinion
that the appointment of a representative in such a case should be
at the discretion of the court and that only qualified representatives
should be appointed. The two views embraced by these groups are
embodied in the two versions of the Uniform Marriage and Divorce
Act. Section 310 of the Act concerns the representation of children.

78. TEX. FAMILY CODE ANN. § 51.11 (1975).
79. TEX. REV. Civ. STAT. ANN. arts. 5547-33, 5547-45 (1958).
80. TEX. FAMILY CODE ANN. § 51.11(c) (1975).

81. Authorities cited note 79 supra. In 1970 the Texas State Junior Bar Association, in
conjunction with the Hogg Foundation for Mental Health, published a pamphlet,
Hospitalization of the Mentally Ill in Texas; A Handbook for the Attorney Ad Litem. This
48-page booklet provides the appointed attorney with checklists, definitions, and explana-
tions of procedures in state hospitals. It is interesting to note that its only reference to the
possible finding of incompetency, its legal effect, or the importance of the patient's being
represented is the following: "The court or jury must find that the proposed patient is
mentally ill and that he requires hospitalization for his own welfare and protection or the
protection of others. It is a dual test. Mental incompetency is an independent finding which
the judge or jury may make." Id. at 17 (emphasis added). This oversight epitomizes the
problem of good representation at sanity hearings.

82. See Lessard v. Schmidt, 349 F. Supp. 1078, 1098 (E.D. Wisc. 1972), vacated and
remanded, 414 U.S. 473 (1974); Cohen, The Function of the Attorney and the Commitment
of the Mentally Ill, 44 TEXAS L. REV. 424 (1966) [hereinafter cited as Cohen]; Remington,
Lessard v. Schmidt and its Implications for Involuntary Civil Commitment in Wisconsin, 57
MARQUE-rrE L. REV. 65, 74 (1973).
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The version presently accepted by the Commissioners on Uniform
State Laws adopts the permissive approach 3 whereas the version
presented in 1973 by the Family Law Section of the American Bar
Association adopts the mandatory appointment viewpoint. 4

A contrast of these two views can be seen through an examina-
tion of the statutes of Wisconsin, which do not require the appoint-
ment of a guardian ad litem in all child-related cases, 5 and the
practice of Wisconsin courts which favors mandatory appoint-
ment.8 This judicial reaction stems, in part, from the good experi-
ence apparently had by the family court in Milwaukee with court-
appointed attorneys serving in this capacity. The judges of that
court supervise the attorneys, and social work services are provided
to aid the attorney in his representation. Another important feature
of the Wisconsin practice is contained in the state's statutes. The
statutes provide that guardian ad litem fees are usually to be
charged to one of the parties, but that in cases of indigency the state
may be ordered to pay the fees. 7 Because no fee schedule is included

83. That version reads:
§ 310 [Representation of Child]
The court may appoint an attorney to represent the interests of a minor or depen-
dent child with respect to his support, custody and visitation.

Uniform Marriage and Divorce Act § 310, 9 UNIFORM LAWS ANN. 495 (1973) (emphasis added).
84. The version proposed by the Family Law Section reads:
§ 310 [Representation of Child or Incompetent Spouse]
(a) In any proceeding brought pursuant to this Act, the court shall appoint an

attorney, who may be a member of the court system personnel, to independently
represent the interests of a minor, dependent or incompetent child with respect to
support, custody, visitation and any other matter dealing with the children's wel-
fare in such proceedings.

Uniform Marriage and Divorce Act, Proposed Revision, 7 FAM. L.Q. 135, 154 (1973) (emphasis
added).

85. Wisc. STAT. ANN. § 247.045 (West 1975). This statute states:
In an action for annulment, divorce, legal separation or otherwise affecting mar-
riage, when the court has reason for special concern as to the future welfare of minor
children, the court shall appoint a guardian ad litem to represent such children. If
a guardian ad litem is appointed, the court shall direct either or both parties to pay
the fee of the guardian ad litem, the amount of wh -h fee shall be approved by the
court. In the event of indigency on the part of both parties the court, in its
discretion, may direct that the fee of the guardian ad litem be paid by the county
of venue. [Emphasis added.]

86. See Hansen, Guardians Ad Litem in Divorce and Custody Cases: Protection of the
Child's Interests, 4 J. OF FAM. L. 181 (1964); Hansen, The Role and Rights of Children in
Divorce Actions, 6 J. OF FAM. L. 1 (1966); Podell, The "Why" Behind Appointing Guardians
Ad Litem for Children in Divorce Proceedings, 57 MARQUE'rE L. REV. 103 (1973) [hereinafter
cited as Podell].

87. Id.
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in the provisions, a judge could order the county government to pay
the guardian ad litem a reasonable fee. In light of the tight budgets
within which county governments must operate, however, it is clear
that too frequent use of this power might result in a change in the
law. 5

Many advocates are in accord with the Wisconsin judicial view
that mandatory representation of children is essential to the protec-
tion of the rights of children. Some recommend that a child be made
a party to and have independent counsel in any proceeding involv-
ing his custody. 9 These proponents of mandatory representation
maintain that custody hearings should be truly adversary and that
a separate spokesman for the child is essential to this end." Some
find support for their argument in the Supreme Court's In re Gault'
decision which required that minors be represented by counsel in
delinquency hearings. These writers apparently equate a custody
hearing with a delinquency hearing.2

Although this attempt has been made to analogize custody and
delinquency proceedings, apparently no similar attempt has been
made to analogize sanity hearings with either custody or delin-
quency proceedings. Sanity hearings were at one time the prime
targets for advocates of mandatory representation. Since this result
has been achieved,93 however, little further thought has been given
the subject. Nevertheless, the effectiveness of mandatory represen-
tation in sanity hearings is open to question. In fact, sanity hearings
have become perfunctory, and the attorneys involved hesitate to

88. If a judge wants an attorney for representation in indigency cases, the attorney will
probably donate the time. Apparently this was true when Justice Hansen of the Wisconsin
Supreme Court was a judge of the Family Court in Milwaukee. "[Tihe guardian may well
end up having performed an uncompensated service to the court and the children. Those who
know the bar of our community know that this will be no stumbling block to the operation
of this program." See Hansen, Guardians Ad Litem in Divorce and Custody Cases, 4 J. oF
FAM. L. 181, 184 (1969).

89. See, e.g., J. GOLDSTEIN, A. FREUD & A. SOLNIT, BEYOND THE BEST INTERESTS OF THE
CHILD 67 (1973). Included in these authors' Model Child Placement Statute is the following
section: "Para. 30.4. Child's Party Status. Whenever an intervenor seeks to alter a child's
placement the child shall be made a party to the dispute. The child shall be represented by
independent counsel." Id. at 97-101, 100.

90. Cayne, Who Will Speak for the Child?, 383 ANNAL OF THE AMER. ACAD. OF POUT.

AND Soc. Scl. 35 (1969); Drinan, The Rights of Children in Modern American Family Law, 2
J. OF FAM. L. 101 (1962); Fenton, The Minor's Rights in Divorce Proceedings, 29 Mo. B.J.
450 (1973); Foster & Freed, A Bill of Rights for Children, 6 FAM. L.Q. 343 (1973).

91. 387 U.S. 1 (1947).
92. See Inker & Perretta, A Child's Right to Counsel in Custody Cases, 5 FAM. L.Q. 108

(1971).
93. See notes 81-82 supra and accompanying text.
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"rock the boat," fearing that if too much time is spent on individual
hearings the whole system will collapse. 4 The same problem exists
with respect to the hearings which concern the mentally retarded.
After the parents and the doctors have concluded that an individual
should be institutionalized, the intervention of the legal system to
provide "due process" becomes an empty gesture. 5

These inadequacies of a mandatory system of representation of
children and incompetents provide a platform for those who oppose
such a system. This opposition expresses the view that although
representation should not be denied, it should be provided selec-
tively and from trained personnel. Of course, by advocating impos-
sibly high standards, any representation may be inadvertently pre-
vented. The Wisconsin experience again provides an example in
point.

Wisconsin judges have suggested guidelines to insure the effec-
tive performance of guardians ad litem in custody and termination
hearings. They recommend that the guardian ad litem must have

an ample opportunity to (1) interview the parents or other-
interested parties; (2) confer with the child; (3) examine the social
worker's report and recommendation; (4) request examination of
the child and parents or any of them by a qualified psychiatrist or
clinical psychologist or both; (5) locate and subpoena witnesses;
(6) attend the hearing and put on such proof as may be necessary
and desirable; (7) make a recommendation to the court."

If these guidelines were followed in every case, the number of di-
vorces and proceedings that affect the parent-child relationship
would be drastically reduced because the lines waiting to get into
court would be quite long. Consequently, children in agreed custody
situations continue to be unrepresented in Wisconsin. 7 Indeed, the
mere imposition of required representation in certain proceedings
may effectively preclude the representation. For example, in New
York representation is mandatory in neglect and abuse proceedings

94. Cohen, supra note 82, at 448.
95. "Attorneys, to be effective, must be able to advise parents how to plan for their

child's future, rather than merely carry out plans developed by the parents beforehand." Kay,
Farnham, Karren, Knakal, & Diamond, Legal Planning for the Mentally Retarded: The

California Experience, 60 CALIF. L. REV. 438, 528 (1972).
96. Podell, supra note 86, at 108.
97. See Pfeifer v. Pfeifer, 62 Wis. 417, 215 N.W.2d 419 (1974), which did not find failure

to appoint a guardian ad litem reversible error unless the court has been "alerted to the nature
and extent of the dispute as to custody by the pleadings or before trial." Id. at 426.
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and discretionary in other custody proceedings. The courts there,
however, have not found appointed counsel useful." This result may
be attributable to an insufficiency in adjunct services stemming
from a heavy case load in New York City.

The problem, then, with the position that suggests a discretion-
ary approach to the appointment of guardians ad litem is to strike
a happy but effective medium. The federal courts through their
interpretation of rule 17(c)" have taken a moderate approach. Ac-
cording to these interpretations, the appointment of a guardian ad
litem should be considered in every case, but other means to protect
the interests of the child or incompetent can be employed. These
interpretations, however, have also expressed the view that in some
situations the courts could find that adequate protection may be
afforded without the appointment of a guardian ad litem.'"0

Among the issues that are raised by the federal courts' ap-
proach and the position that advocates the discretionary appoint-
ment of guardians ad litem are questions concerning what other
means might provide the minor or incompetent with adequate pro-
tection, and if a guardian ad litem is appointed, how his effective
performance might be assured. Related to this issue of effective
representation is the problem of defining the role of a guardian ad
litem. 0 1 Is his role that of advocate for whatever his "client" desires?
For example, if he'represents a mental incompetent who wishes to
remain institutionalized because of a fear of the outside world, or if
he represents a child who does not want to attend-school, should he
represent these wishes? In addition, although a guardian ad litem
knows that his duties include obtaining or protecting his "client's"
legal rights, he may not always know exactly what the best route is
for executing that duty. For example, although a minor's right to
be compensated for damages seems reasonable, the determination
of the amount or extent of those damages may be impossible, and
the child's need for immediate compensation and security may out-

98. "To attack such a sacred and apparently innocuous cow [independent legal repre-
sentation for the child] is doubtless heresy. Nevertheless, the New York Family Court's
extensive experience with counsel for the child indicates that the authors [Freud, Goldstein,
Solnit] have an exaggerated and unrealistic view of the utility of such counsel in custody
cases." Dembitz, Beyond Any Discipline's Competence, 83 YALE L.J. 1304, 1312 (1974)
[hereinafter cited as Dembitz].

99. For the text of this rule, see note 9 supra.
100. See, e.g., Roberts v. Ohio Cas. Ins. Co., 256 F.2d 35, 39 (5th Cir. 1958).
101. See KEITH-LUCAS, "SPEAKING FOR THE CHILD:" A ROLE-ANALYSIS AND SOME CAUTIONS

IN THE RIGHTS OF CHILDREN (Wilkerson ed. 1973).
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weigh the desirability of the delay that would result from attempt-
ing to determine the full amount of damages. Furthermore, the
guardian ad litem must measure his client's legal rights by that very
peculiar and nebulous standard of "the best interests of the child."
In a contested situation he will be faced with at least three interpre-
tations of this standard: the welfare agency's, the parents' or present
custodians', and his own. Even if his interpretation is the same as
one of the others, it is not necessarily the right one by virtue of some
majority rule concept. An example of this difficulty may be found
in the white middle class attorney whose client is a black ghetto
child.' 2 Because he is uncertain that the social worker's interpreta-
tion of "best interests" is correct, though similar to his own, the
attorney may decide that an abusing parent's interpretation of this
standard is a better alternative. Even if he is right, his approach to
the problem has not been one of a lawyer. '

IV. SOME COMMON-SENSE SUGGESTIONS FOR IMPROVEMENT

A. Unknown Defendants

When the whereabouts of the defendant are alleged to be un-
known, the plaintiff's attorney should be required to prove all facts
concerning the impossibility of finding the defendant. The judge
should then rule on whether or not the whereabouts of the defendant
were unknown and proceed as in any other default case. The neces-
sity of appointing an attorney ad litem in these cases should be
eliminated. Rule 329 of theTexas Rules of Civil Procedure ' °" which
permits a new trial within 2 years in cases such as these should
remain in effect because the defendant might appear within the 2
years and want to assert his rights. If perjury had been committed
in the statement concerning the lack of knowledge of the defen-
dant's whereabouts, the usual criminal penalties would apply., 5 It
should be pointed out, however, that perjury is considered to be
intrinsic fraud, and a judgment will not be vacated even by an

102. See Dembitz, supra note 98, at 1308.
103. Isaacs, The Role of the Lawyer in Representing Minors in the New Family Court,

12 BUFFALO L. REV. 501 (1963).
104. This rule provides in part: "In cases in which judgment has been rendered on

service of process by publication . . . (a) The court may grant a new trial upon petition
showing good cause, supported by affidavit, filed within two years after such judgment was
rendered." TEX. R. Civ. P. 329 (1973).

105. TEX. PENAL CODE ANN. arts. 37.01-03 (1974).
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equitable bill of review on that ground alone. 10

Eliminating the requirement of an attorney ad litem in absent
defendant cases would result in reduced costs and greater judicial
efficiency. The burden of searching carefully for the defendant
would be more clearly on the plaintiff, and the judge would have
sole responsibility for determining whether adequate care had been
exercised in making that search. Information regarding the search
and the judge's ruling on it would be in the record and should make
any inadequacies easier to discover.

B. Custody and Termination Cases

The appointment of guardians ad litem should not be manda-
tory in either custody or termination cases. Instead, a law clerk
should be assigned to the domestic relations, juvenile, or family
court for the purpose of reading all the papers filed with the court
concerning the proceeding to see that they are in order and that they
comply with the spirit, as well as the letter, of the law. The clerk
could point out to the judge any errors or any facts that might
indicate the need for a more intensive review. The qualifications for
this clerkship should include membership in the state bar, a thor-
ough knowledge of the family law of the state, and in courts where
custody is an adjunct to divorce, a knowledge of marital property
and tax law and some basic accounting principles. This clerk might
be considered a part of the social services already provided the
domestic relations courts by the State Department of Public Wel-
fare or a court employee similar to a court reporter or bailiff.

The employment of a special clerk, rather than the use of the
default judgment procedures suggested for absent defendants, is
recommended in these cases for several reasons. For one thing, the
clerk would serve the functions that guardians ad litem presently
serve. In addition, the subject matter of these cases, children, needs
greater protection. Also, accuracy and finality are most important
in cases that lead to adoption; any errors which might undermine a
judgment should be found before, not after, a decree is awarded.

In contested cases, the social work report and the case worker
who made the investigation leading to that report should continue
to be the court's primary source of outside help and information.
Higher professional standards for these caseworkers would also be
especially helpful. A guardian ad litem could be appointed at the

106. Alexander v. Hagedorn, 148 Tex. 565, 226 S.W.2d 996 (1950).
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court's discretion, but only if it appeared that the minor's right to
due process was being disregarded. Because this approach would
result in fewer appointments of guardians ad litem, those who were
appointed could be better expected to act as genuine advocates or
adversaries and, as such, should be entitled to compensation in
relation to the time and effort expended.

C. Sanity Hearings

The problem of adequate representation for the mentally ill at
the time of commitment remains essentially unchanged since
1965. "' The difficulty of communicating with psychiatrists and so-
cial workers has not been overcome. The courts should aid the attor-
ney by requiring reports, similar to the social work reports used in
child custody cases, that would outline the problems peculiar to
each case and list possible alternatives for their resolution. Manda-
tory appointment in every case may be counterproductive. Thus,
the appointment of a guardian ad litem probably should be discre-
tionary in all cases except those situations in which the person al-
leged to be mentally ill objects to his committment.

D. Property Rights of Minors and Mental Incompetents

Cases involving property rights such as those regarding insur-
ance recovery of minors, should be litigated without the use of
guardians ad litem. The court should be the sole supervisor or
guardian of the rights of the minor and, with the conscience or
enlightened self-interest of the insurance company, trust, or estate,
should be relied on to assure just settlements. Judgments should be
voidable as they are under present practice if no guardian ad litem
has been appointed. In addition, the appointment of a guardian ad
litem should not prevent direct attack by a minor after the minor
reaches majority. This procedure would eliminate the res judicata
effect often given unfair settlements. Uncertainty over the amount
of damages suffered by a child would be resolved by fair and open
dealing or, when necessary, by the establishment of escrow funds.
A similar procedure should be employed in cases involving the prop-
erty rights of mental incompetents. Judgments should remain void-
able until the death of the incompetent or the removal of his disabil-
ity. Of course, the time involved in these cases could be much

107. See Professor Cohen's 1965 study. Cohen, supra note 82, at 450-59.
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longer, but because voidable judgments are rarely attacked now,
this problem is more fictional than real.

V. CONCLUSION

The guardian ad litem has had a long history, and recently his
use has shown signs of taking on new life. But despite this history
and these hopes, a guardian ad litem in current practice is an attor-
ney with no special training or background, appointed for only a
very particular time, for a particular situation, and for procedural
purposes only.

When protection is needed for the rights of minors, incompe-
tents, and unknown defendants, a different and better tool should
be designed. Minors and incompetents require representation by
persons with far greater expertise in human development than is
presently possessed by the average lawyer. The unknown defendant
does not need protection in court; he needs to be found and his
presence made known. This requires the skills of a detective, not a
lawyer.

The judge has always had the ultimate responsibility for seeing
that the rights of minors, incompetents, and unknown defendants
are adequately protected. The addition of an ordinary attorney to
the proceedings does not and should not change that responsibility.
Unless an additional attorney is specially trained and can actively
contribute to a decision concerning the rights of one of these per-
sons, his appointment serves no purpose and should not be required.

The present use of guardians or attorneys ad litem often fails
to prevent decisions unfair to the persons they represent, and conse-
quently their use debases the quality of the bar.'"' When an attorney
is paid for doing nothing, he is perpetrating a fraud on someone. If
he is paid by the state, taxpayers are being cheated, and if he is paid
by one of the parties, an individual is cheated. In either case the
practice is unethical and should not be fostered. 09 If the guardian
ad litem is expected to have expertise in an area about which he
knows little or nothing, his frustration compounds the fraud."'

Encouraging new young lawyers to take money under false pre-
tenses by the perpetuation of the present guardian ad litem practice

108. See AMERICAN BAR ASSOCIATION, CODE OF PROFESSIONAL RESPONSIBILITY AND CANONS
OF JUDICIAL ETHICS (1971).

109. Id., especially Canon 8 ("A lawyer should assist in improving the legal system.").
110. Id., especially Canon 6 ("A lawyer should represent a client competently.").
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certainly does nothing to advance higher ethical standards in the
bar. If it is valuable to expose young lawyers to the courtroom, some
other means for exposure should be provided, for example, in the
law school curriculum or in a state training program. Lawyers
should not be permitted to benefit from a system which jeopardizes
the rights of the weakest members of society.




