
Title VII and Preferential Treatment: The
Compliance Dilemma

Title VII of the Civil Rights Act of 1964' prohibits discrimina-
tion because of race, color, religion, sex, or national origin, in any
term, condition, or privilege of employment.2 The 1972 amendments
to Title VII expanded the coverage of the Title so that the entities
which must comply with it include all private employers of 15 or
more persons,' all educational institutions, public and private,5

state and local governments,' public and private employment agen-
cies,' labor unions with 15 or more members,' and joint labor-
management committees for apprenticeship and training.' These
entities will be referred to as Title VII organizations.

The 1972 amendments to Title VII also made possible ex-
panded enforcement of the Act by providing that the Equal Em-
ployment Opportunity Commission (EEOC) may go directly into
the federal courts to enforce Title VII if conciliation attempts with
the organization fail.' 0 Therefore, the multitude of organizations

1. 42 U.S.C. §§ 2000e-h (1970), as amended, (Supp. II, 1972).
2. 42 U.S.C. § 2000e-2 (1970), as amended, (Supp. II, 1972). The Title provides:
(a) Employer practices.

It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or to discharge any individual, or otherwise dis-

criminate against any individual with respect to his compensation, terms, condi-
tions, or privileges of employment, because of such individual's race, color, religion,
sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because of
such individual's race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2 (1970), as amended, (Supp. II, 1972).
3. 42 U.S.C. §§ 2000e-h (Supp. II, 1972).
4. 42 U.S.C. § 2000e(b) (Supp. II, 1972), amending 42 U.S.C. § 2000e(b) (1970) (which

required 25 employees for the organization to be termed an "employer" under the Title).
5. 42 U.S.C. 2000e(f) (Supp. II, 1972), amending 42 U.S.C. § 2000e(f) (1970). The

amendment made this change by including employees subject to civil service laws of a State
government, governmental agency, or political subdivision in the definition of "employee."

6. Id. See also, 42 U.S.C. § 2000e(h) (Supp. II, 1972), amending 42 U.S.C. § 2000e(h)
(1970). This amendment provided for the inclusion of any governmental industry, business,
or activity in the definition of "industry affecting commerce."

7. 42 U.S.C. § 2000e(c) (Supp. II, 1972), amending 42 U.S.C. § 2000e(c) (1970). The
former section excluded public employment agencies from its scope.

8. 42 U.S.C. § 2000e(2)(B) (Supp. II, 1972), amending 42 U.S.C. § 2000e(2)(C) (1970)
(which required 25 members).

9. 42 U.S.C. § 2000e(d) (1970). The 1972 amendments made no change in this section.
10. 42 U.S.C. § 2000e-5(f)(1) (Supp. II, 1972), amending 42 U.S.C. § 2000e-5(e) (1970).
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covered by Title VII are certain to be faced with an increased num-
ber of investigations, complaints, and litigation under the Act con-
cerning alleged discriminatory practices.

Investigations, attempts at conciliation, and litigation stem-
ming from alleged employment discrimination can be extremely
costly and disruptive to an organization even if no violation of Title
VII is found. If a violation of Title VII is found, the consequences
to the organization can be devastating. The Title provides that
when a court finds that a Title VII organization has committed some
unlawful employment practice, the court may order such affirma-
tive relief as may be appropriate." An organization covered by Title
VII need only look at a few examples of the remedies ordered or
approved by courts in recent cases to realize how costly noncompli-
ance with the Title can be.'" The most extreme illustration is the
consent decree approving the agreement of AT&T, the EEOC, and
the Department of Labor, reached after more than 2 years of litiga-
tion over alleged discriminatory employment practices of AT&T.'3

The agreement provided for a backpay award of approximately $15
million, about $50 million in promotion and wage adjustments to
minority and female employees, and extensive affirmative action
plans."

An understanding of what constitutes "discrimination" and of
how to avoid committing discriminatory practices is of vital impor-
tance to a Title VII organization. The Title VII organization must
decide what course of action it will pursue in its efforts to comply
with the antidiscrimination requirements of Title VII. However,
inconsistencies in the language of Title VII, in orders or regulations
promulgated by the federal government to implement the Title, and
in decisions by courts interpreting the Title create a dilemma for a
Title VII organization trying to determine what it should and per-
missibly could do to avoid being charged with a Title VII violation.

11. 42 U.S.C. § 2000e-5(g) (Supp. II, 1972), amending 42 U.S.C. § 2000e-5(g) (1970).
12. See, e.g., United States v. Household Fin. Corp., 4 EPD 7680 (N.D. I1. 1972)

(consent decree requiring $125,000 be paid to white-collar female employees for discrimina-
tory promotion practices of the corporation and ordering corporation to institute affirmative
action in the form of hiring goals and training programs); United States v. Virginia Elec.
Power Co., 327 F. Supp. 1034 (E.D. Va. 1971) (consent decree requiring $250,000 be paid black
workers for wages they would have earned but for discriminatory promotional system; affir-
mative hiring ordered); Madlock v. Sardis Luggage Co., 3 EPD 8149 (N.D. Miss. 1971)

(company ordered to pay $120,000 in back wages to black plaintiffs, plus $25,000 attorney
fees and court costs; hiring ratio also ordered).

13. 1 EPG 1860 (E.D. Pa. 1973) (consent decree).
14. Id.
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I. INACTION Is NOT ADVISABLE

The first alternative open to a Title VII organization attempt-
ing to comply with the requirements of the Title is simply to do
nothing. This alternative is particularly appealing to organizations
which are confident that their present practices are nondiscrimi-
natory. The language of Title VII would seem to buttress the organi-
zation in its belief that it need not undertake corrective action if its
present employment practices are nondiscriminatory. Section 703(j)
of the Civil Rights Act of 1964 specifically provides:

Nothing contained in this subchapter shall be interpreted to
require any employer . . . subject to this subchapter to grant
preferential treatment to any individual or to any group because
the race, color, religion, sex, or national origin . . . on account of
an imbalance which may exist with respect to the total number or
percentage of persons of any race . . . employed by any employer
. . . in comparison with the total number or percentage of persons
of such race . . . in any community, State, section, or other area,
or in the available work force. 5

Despite this clear indication that a Title VII organization is not
required to engage in any preferential affirmative action to elimi-
nate the underrepresentation of minorities within its work force, the
courts have virtually negated this provision. The courts have
reached this result by (1) holding that neutral employment prac-
tices are not sufficient to meet the demands of Title VII if effects of
past discrimination continue, (2) by basing prima facie, if not con-
clusive, findings of discriminatory employment practices on statis-
tics which demonstrate imbalances between minority representa-
tion in the organization and minority representation in the available
labor market, and (3) by ordering relief requiring the violating Title
VII organization to implement preferential hiring goals or quotas or
other affirmative action.

A. Neutral Employment Practices Not Always Sufficient

In Griggs v. Duke Power Co.'6 the Supreme Court held that
notwithstanding the employer's lack of discriminatory intent, an
employment practice which is neutral on its face but which works

15. 42 U.S.C. § 2000e-2(j) (1970).
16. 401 U.S. 424 (1971).
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to perpetuate the effects of past discrimination violates Title VII.'t

The Griggs doctrine is so firmly established that its application in
a Title VII case is beyond question. It is mentioned here only be-
cause it contradicts the logical interpretation of section 703(j) which
suggests that because preferential treatment could not be required,
neutrality in employment practices of the organization would sat-
isfy the Title's requirements.

It is interesting to note that although Griggs disregarded the
neutrality of the organization's present practices in determining
whether a Title VII violation had occurred, the Supreme Court
stated in that case that "the Act does not command that any person
be hired simply because he was formerly the subject of discrimina-
tion, or because he is a member of a minority group. Discriminatory
preference for any group, minority or majority, is precisely and only
what Congress has proscribed."'" This language is consistent with
that of section 703(j). Title VII discrimination cases decided after
Griggs, nonetheless, have placed great and sometimes controlling
weight on statistics establishing underrepresentation of minority or
women workers within the organization which could be cured only
by preferring that group.

B. Use of Statistics to Prove Title VII Discrimination

In general, statistical evidence is accorded great weight in em-
ployment discrimination cases.'9 In the usual case, statistics
showing an underrepresentation of minority or women workers
within the organization create a presumption of discrimination.
These statistics establish a prima facie case of a Title VII violation
and shift the burden to the organization of showing that the statisti-
cal disparity is attributable to some business necessity. 0 Some cases

17. Id.
18. Id. at 430-31.
19. See, e.g., Carey v. Greyhound Bus Co., 500 F.2d 1372 (5th Cir. 1974); Ochoa v.

Monsanto, 473 F.2d 318 (5th Cir. 1973); Wells v. Frontier Airlines, 381 F. Supp. 818 (N.D.
Tex. 1974); Taylor v. Safeway Stores, Inc., 365 F. Supp. 468 (D. Colo. 1973); Stamps v.
Detroit Edison Co., 365 F. Supp. 87 (E.D. Mich. 1973).

20. Rogers v. International Paper Co., 510 F.2d 1340 (8th Cir. 1975); Long v. Sapp, 502
F.2d 34 (5th Cir. 1974); United States v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir.), cert.
denied, 412 U.S. 939 (1973); United States v. Hayes Int'l Corp., 456 F.2d 112 (5th Cir. 1972);
Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950 (1972); United
States v. Ironworkers Local 86, 443 F.2d 544 (9th Cir.), cert. denied, 404 U.S. 984 (1971); Local
53, Heat Insulators v. Vogler, 407 F.2d 1047 (5th Cir. 1969); Pennsylvania v. Glickman, 370
F. Supp. 724 (W.D. Pa. 1974); Watkins v. United Steel Workers Local 2369, 369 F. Supp.
1221 (E.D. La. 1974); Associated Gen. Contractors of Mass., Inc. v. Altshuler, 361 F. Supp.

[Vol. 7:671
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have gone so far as to accord a conclusive finding of discrimination
to such statistics.2'

Of particular interest are cases in which the statistics giving
rise to the presumption of discrimination were those involving a
comparison between the percentage of a given minority or women
within the company or labor organization and the percentage of that
group within the available work force in the community, state, sec-
tion, or other area.2 2 These statistics track the language of section
703(j). In most of these cases the statistics showing an imbalance
between the minority representation in the organization and its
representation in the relevant labor market established a prima
facie case of discrimination which the employer or labor organiza-
tion was unable to rebut or excuse. Thus, they formed the basis for
finding a Title VII violation. This use of statistics to prove a Title
VII violation renders the language of section 703(j) meaningless.

1. Defining the Organization's Relevant Labor Market

A finding that an organization has engaged in a discriminatory
pattern or practice obviously rests on inference if it is based solely
upon data demonstrating underrepresentation of minority workers
in the organization. This inference of discrimination may well be
false or exaggerated if the actual relevant labor market of the orga-
nization is more limited than the market used by the complainant
in the Title VII action to compute the demographic statistics.

1293 (D. Mass.), a/I'd, 490 F.2d 9 (1st Cir. 1973), cert. denied, 416 U.S. 957 (1974); United
States v. Central Motor Lines, Inc., 338 F. Supp. 532 (W.D.N.C. 1971).

21. Parham v. Southwestern Bell Tel. Co., 433 F.2d 421 (8th Cir. 1970), stating that
the fact that an extraordinarily small number of black employees were working for the em-
ployer at the time suit was commenced established a violation of the Civil Rights Act as a
matter of law, id. at 426; Stamps v. Detroit Edison Co., 365 F. Supp. 87 (D. Mich. 1973),
stating that statistical absence of blacks disproportionate to whites makes out prima facie
case for violation under Title VII and that in some cases, where proportion of black workers,
except in menial positions, is severely and extraordinarily disproportionate, such statistics
may prove discrimination, id. at 110-11.

22. See, e.g., United States v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir. 1973);
United States v. Hayes Int'l Corp., 456 F.2d 112 (5th Cir. 1972); Carter v. Gallagher, 452 F.2d
315 (8th Cir. 1971); United States v. Ironworkers Local 86, 443 F.2d 544 (9th Cir. 1971);
Pennsylvania v. Glickman, 370 F. Supp. 724 (W.D. Pa. 1974); Watkins v. United States
Steel Workers Local 2369, 369 F. Supp. 1221 (E.D. La. 1974); Associated Gen. Contractors
of Mass., Inc. v. Altshuler, 361 F. Supp. 1293 (D. Mass. 1973). This type of statistic is to be
contrasted to figures simply demonstrating an underrepresentation of a minority group or
women within the organization without comparison to the proportion of that minority group
or women in the available work force. For a good discussion of the different types of statistics
used to establish an employment discrimination, see Note, Employment Discrimination:
Statistics and Preferences Under Title VII, 59 VA. L. REV. 463 (1973).

1976]
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Most cases which have employed data showing an imbalance
between the proportion of minority workers in the relevant labor
market and the proportion of minority workers in the organization
to establish a prima facie case of discrimination have proceeded on
the arbitrary assumption that the metropolitan area in which the
organization operates serves as its relevant labor market. 3 This as-
sumption may not always be correct. To accurately depict the Title
VII organization's relevant labor market these figures should in-
clude only those persons in the area from which the organization
actually recruits employees or members who are qualified for the
positions. Some cases, however, have determined the representa-
tion of minority workers in the relevant labor market from general
population figures for the area, without correlation to the skills nec-
essary for a position.24 Other cases have relied on nation- or
industry-wide statistics on a class of available workers."5

It appears to be the burden of the organization contesting the
complainant's determination of the relevant labor market to come
forth with the data to support its contention that some other market
is more appropriate."6 On the other hand, it generally has been the
burden of the complainant in a Title VII action to prove that there
are minority members qualified for the particular position or trade
involved within the relevant market.2 7

Although the use of statistical evidence to prove Title VII viola-
tions is widely accepted, some courts have limited the calculation
and use of this type of evidence. One case in particular sided with
the respondent Title VII organization on this issue. In McAdory v.
Scientific Research Instruments, Inc. 2

1 the court warned that sta-

23. See, e.g., Castro v. Beecher, 459 F.2d 725 (1st Cir. 1972); United States v. Hayes
Int'l Corp., 456 F.2d 112 (5th Cir. 1972); United States v. Ironworkers Local 86, 443 F.2d 544
(9th Cir. 1971).

24. Long v. Sapp, 502 F.2d 34 (5th Cir. 1974); Associated Gen. Contractors of Mass.,
Inc. v. Altshuler, 361 F. Supp. 1293 (D. Mass. 1973).

25. See, e.g., United States v. Wood Lathers Local 46, 471 F,2d 408 (2d Cir. 1973).
26. Patterson v. Newspaper Delivers' Union, 514 F.2d 767, 772 (2d Cir.), petition for

cert. filed sub noma., Larkin v. Patterson, 44 U.S.L.W. 3110 (U.S. July 28, 1975) (No. 155);
United States v. Wood Lathers Local 46, 471 F.2d 408, 415 (2d Cir. 1973).

27. Dobbins v. Local 212, IBEW, 292 F. Supp. 413, 445-46 (S.D. Ohio 1968); cf. United
States v. Hayes Int'l Corp., 456 F.2d 112 (5th Cir. 1972), which placed the burden on the
defendant of showing a lack of qualified minority workers within the community. The merits
of placing this burden on the plaintiff or the defendant are discussed in Note, Employment
Discrimination: Statistics and Preferences Under Title VII, 59 VA. L. REv. 463, 475-76 (1973).

28. 355 F. Supp. 468 (D. Md. 1973). This was a section 1981 action, and therefore, not
under Title VII, but the court's reasoning is equally applicable to an action based on statistics
under Title VII.

676 [Vol. 7:671
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tistical evidence must be used very carefully, especially if the defen-
dant is a small employer.29 The court held that the plaintiff in that
case had not established a prima facie case of discrimination by
merely demonstrating that 22 to 24 percent of metropolitan Balti-
more's population were black. 0 The court noted that the population
figures should have been correlated with the skills necessary for a
person to meet the requirements of the defendant's highly technical
business."

Also, in Rios v. Steamfitters Local 63832 The Second Circuit
stated:

[W]e believe that from the outset the court must be guided by
the most precise standards and statistics available in view of the
delicate constitutional balance that must be struck in the use of
such goals or quotas between the elimination of discriminatory
effects, which is permissible, and the involvement of the court in
unjustifiable 'reverse discrimination', which is not.3"

The Second Circuit found that the district court, in fashioning its
order in Rios, had improperly relied either on general population
figures or on figures for a smaller area (with a larger composition of
minority workers) than the area from which the union actually drew
its members. 4 The case was remanded, therefore, for the district
court to reconsider the proper percentage minority membership goal
to be incorporated in the court's order.35

Thus, some bounds have been placed on the statistics that may
be used to support an inference of discriminatory practices by an
employer or labor group. An organization still might think it advis-
able to prepare and keep its own statistics to substantiate its claims
concerning the relevant market and the comparison of minority
representation within that market to representation of the minority
within the organization. The EEOC has preempted a Title VII or-
ganization's choice in the matter, however, through its "Records
and Reports" guidelines.

29. Id. at 475.
30. Id.
31. Id.
32. 501 F.2d 622 (2d Cir. 1974).
33. Id. at 633.
34. Id. at 632-33.
35. Id. at 633.
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2. Records and Reports Required by Title VII and the EEOC

Every employer, employment agency, and labor organization
subject to Title VII must make and keep records relevant to the
determination of whether unlawful employment practices have been
or are being committed." The organization must also make reports
based on such records as required by regulations prescribed by the
EEOC. 7 The reports required to be filed with the EEOC38 call for
compilation of statistics on the race, color, national origin, and sex
of employees or organization members. These statistics can be
used to indicate imbalances of the type outlined in section 703(j).

Keeping records which should alert a Title VII organization to
its underutilization of minority or women workers is beneficial to
the organization because it forces recognition of the problem and
prompts voluntary remedial action. A Title VII organization might
view such recordkeeping as less than advantageous, however, when
those very records provide the statistical evidence to prove prima
facie discrimination by the organization. The Title VII organization
also must take care that the data in its records on race, sex, religion,
or national origin of its workers are not used in promoting, laying
off, firing, or dismissing employees or members. This use of the data
would be impermissible "preferential treatment" and grounds for a
Title VII charge based on reverse discrimination. 0

36. 42 U.S.C. § 2000e-8(c) (Supp. II, 1972), amending 42 U.S.C. § 2000e-8(c) (1970).
37. The EEOC regulations are embodied in 29 C.F.R. § 1602 (1975). An organization

can apply for an exemption from the record and report requirements on the ground that the
preparation and filing of the reports would cause undue hardship. 42 U.S.C. § 2000e-8(c)
(Supp. II, 1972).

38. 29 C.F.R. § 1602.7 (1975) (employers required to file reports-those with 100 em-
ployees or more); 29 C.F.R. § 1602.15 (1975) (joint labor-management apprenticeship pro-
gram committees required to file reports); 29 C.F.R. § 1602.20 (1975) (any Title VII organiza-
tion which controls an apprenticeship program required to file reports); 29 C.F.R. § 1602.22
(1975) (labor unions with 100 or more members required to file reports); 29 C.F.R. § 1602.30
(1975) (state and local government units with 15 or more employees required to keep records);
29 C.F.R. § 1602.32 (1975) (state and local governments required to file reports); 29 C.F.R. §
1602.39 (1975) (elementary and secondary schools with 15 or more employees within the
school district required to keep records); 29 C.F.R. § 1602.41 (1975) (elementary and secon-
dary schools with 15 or more employees required to file Teports); 29 C.F.R. § 1602.48 (1975)
(institutions for higher education with 15 or more employees required to file reports).

39. 29 C.F.R. §§ 1602.13, 1602.20, 1602.27, 1602.30, 1602.39, 1602.48 (1975).
40. This caveat is subtly set forth in 29 C.F.R. § 1602.13 (1975): "The Commission

recommends the maintenance of a permanent record as to the racial or ethnic identity of an
individual for the purpose of completing the report form only where the employer keeps such
records separately from the employee's basic personnel form or other records available to
those responsible for personnel decisions . .. ."
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C. Use of Statistics to Fashion Relief Order

The courts have further undercut the language of section 703(j)
by basing the remedial action they order the Title VII organization
to take to eliminate the effects of discriminatory employment prac-
tices on the data described in section 703(j).41 This particular use of
statistics to fashion a relief order especially contradicts the ostensi-
ble meaning of section 703(j).

Further discussion of this practice and its soundness is reserved
for later and more detailed consideration. The use of statistics to
formulate an order requiring preferential treatment is mentioned
here, however, to complete the illustration of the major inconsisten-
cies between Title VII's apparent disapproval of preferential em-
ployment practices and the endorsement of remedial preferential
treatment implicit in court decisions.

II. AFFIRMATIVE ACTION, TITLE VII, AND THE COURTS

If statistical data to support a finding or presumption of dis-
criminatory employment practices may be compiled for use against
a Title VII organization, such an organization may conclude that it
should act quickly to change those statistics. Self-initiated remedial
action, however, may not always protect a Title VII organization
from discrimination charges. In Parham v. Southwestern Bell Tele-
phone Co.42 the court held that the employer's affirmative action
program, instituted subsequent to the filing of the suit, only affected
the determination of the appropriate remedy to be ordered. The
affirmative action did not absolve the company of its prior discrimi-
natory practices. 3 Therefore, the employer was found to have vio-

41. See, e.g., Oburn v. Shapp, 521 F.2d 142 (3rd Cir. 1975) (hiring quota for police force
effective until 9.2 percent of the force was minority; based on percentage of minorities in
relevant Pennsylvania labor force); Patterson v. Newspaper Deliverers' Union, 514 F.2d 767
(2d Cir. 1975) (held that where 30 percent of relevant- labor force was minority, goal of 25 per-
cent minority membership in union was proper); Bridgeport Guardians, Inc. v. Bridgeport
Civil Serv. Comm'n, 482 F.2d 1333 (2d Cir. 1973) (quota system to be effective until ratio of
minority group policemen on force approximated ratio of minority group in city population;
quota not to be imposed above rank of patrolman); United States v. Wood Lathers Local 46,
471 F.2d 408 (2d Cir. 1973) (ordered issuances of work permits to minority applicants based
on national and state statistics on percentage of minority workers in labor market); Crockett
v. Green, 10 FEP Cas. 165 (E.D. Wis. 1975) (ratio hiring to be implemented until proportion
of blacks in each "skilled craft" job classification equalled proportion of blacks in city popula-
tion).

42. 433 F.2d 421 (8th Cir. 1970).
43. Id. at 426. The court did find, however, that because Southwestern Bell had insti-

tuted an affirmative action plan, no injunctive relief was necessary at that time. Id. at 429.
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lated Title VII notwithstanding its voluntary efforts to rectify em-
ployment imbalances within its work force."

A further problem faced by a Title VII organization attempting
to equalize the percentage of any minority group within it to the
group's percentage in the area labor market is the possibility of a
"reverse discrimination" violation of Title VII. Some courts have
held that the organization committed reverse discrimination where
its affirmative action program included the employment of one
group at a rate which exceeded that group's proportion of the work
force in the community.4 5

Thus, a Title VII organization may well be puzzled over what
action it should take to avoid Title VII liability. The guidelines
issued by the government and the types of affirmative relief ordered
by the federal courts in Title VII discrimination cases are logical
sources of instruction on permissible affirmative action to correct
discrimination. The guidance these sources provide the Title VII
organization and the soundness of their direction, however, are
sometimes doubtful.

A. EEOC Guidelines for Employers' Voluntary Compliance with
Title VII

The EEOC publishes a guidebook for employers to aid in the
design and implementation of affirmative action plans.4" The book
first presents the legal basis for affirmative action by an employer,47

in particular, the court decisions justifying preferential hiring.48 The
guidebook then outlines in considerable detail the basic elements of
an effective affirmative action program." Among these elements are

44. Id. at 426.
45. Kirkland v. New York State Dep't of Correctional Servs., 520 F.2d 420 (2d Cir.

1975); Robinson v. Union Carbide Corp., 380 F. Supp. 731 (S.D. Ala. 1974); Hiatt v. City of
Berkeley, 10 FEP Cas. 251 (Cal. Super. Ct. 1975).

46. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AFFIRMATIVE ACTION AND EQUAL

EMPLOYMENT-A GUIDEBOOK FOR EMPLOYERS (1974). There may now be a later edition of this
book available.

47. Id. at 4-15.
48. Id. at 7-11.
49. Id. at 16-64. These steps include: (a) issuing a written equal employment policy and

affirmative action commitment; (b) appointing a top official with responsibility and author-
ity to direct and implement the program; (c) publicizing the equal employment policy and
affirmative action commitment; (d) surveying present minority and female employment to
identify areas of concentration and underutilization; (e) developing goals and timetables to
improve utilization of minorities, males, and females in each area where underutilization has
been identified; (f) developing and implementing specific programs to achieve these goals;

[Vol. 7:671680
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(1) an analysis of the employer's work force to determine areas of
minority and female underutilization and (2) the setting of hiring
and promotion goals, with target dates, for each job classification
in which underutilization exists. 50

Step (1) recommends that calculations be made of the percen-
tage of minorities or women in the employer's work force in relation
to the percentage of each minority group or women in the relevant
labor market.51 The job classifications in which these calculations
demonstrate an underutilization of a minority group or women are
recommended as targets for priority action in setting goals to reduce
the underutilization.52 This recommendation of the EEOC is ob-
viously sound in view of the cases discussed above in which statistics
demonstrating such underutilization were used to establish a prima
facie case of discrimination against Title VII organizations.

Step (2), suggesting hiring and promotion goals and target
dates in situations of underutilization, also includes well-founded
recommendations. Only "long-range goals and timetables" and
"annual targets" are suggested. 5 A specific warning is given that
the goals should not be rigid.54 This caveat is particularly significant
in light of decisions which have emphasized that preferential hiring
ratios or quotas should be flexible and temporary, that is, that they
be used no longer than necessary to achieve a balance in representa-
tion. 5 If an employer oversteps these bounds, he may commit re-
verse discrimination.56

The EEOC guidebook provides very useful general instructions
for an employer trying to achieve voluntary compliance with Title
VII. The EEOC warns, however, that following the affirmative ac-
tion plan suggested in the guidebook will not guarantee an organiza-
tion immunity from being sued for discriminatory employment
practices. 7 The suggestions of the EEOC should be studied in con-

(g) establishing internal audit and reporting systems to monitor and evaluate progress in each
aspect of the program; (h) developing a supportive in-house and community program. Id. at
16. These steps are explained in the remainder of volume I of the guidebook.

50. Id. at 16.
51. Id. at 23-36.
52. Id. at 25.
53. Id. at 26-27.
54. Id. at 27.
55. See text accompanying note 145 infra.
56. See cases cited note 45 supra.
57. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AFFIRMATIVE ACTION AND EQUAL

EMPLOYMENT-A GUIDEBOOK FOR EMPLOYERS 2 (1974).
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junction with the decisions examined below which set limits on
preferential affirmative relief. The Title VII organization should
also keep these limitations in mind when formulating its affirmative
action plan as they may separate permissible affirmative action
from illegal employment discrimination.

B. Executive Orders and OFCC Guidelines

If an employer is a party to a federal or federally assisted con-
tract, he is subject to the requirements of various executive orders
concerning employment discrimination. 5 These orders from the
President and the accompanying guidelines for their implementa-
tion from the Office of Federal Contract Compliance (OFCC) de-
mand affirmative action by the employer to achieve equal employ-
ment opportunity. They require that those who bid on federal con-
tracts agree to include nondiscrimination clauses in their con-
tracts.5" Certain contractors and subcontractors who have been
awarded government contracts must also formulate and implement
detailed affirmative action plans to improve the representation of
minority workers in their work forces. 0 Explicit guidelines for for-
mulating these affirmative action plans are set forth by the OFCC.61

These guidelines for affirmative action plans generally require iden-
tification of minority underutilization and promulgation of goals
and timetables for curing such deficiences. 2 Pursuant to Executive

58. Exec. Order No. 11,246, 3 C.F.R. 173 (1973), as amended, Revised Order No. 4, 41
C.F.R. § 60-2.1 et seq. (1975).

59. Exec. Order No. 11,246, 3 C.F.R. 173, § 202 (1973).
60. 3 C.F.R. 173, § 203(d) (1973). According to the regulations set forth in 41 C.F.R. §

60 (1975), affirmative action required is as follows:
1. If the contract or subcontract is for less than $10,000, the equal opportunity clause

in the contract is not even required. 41 C.F.R. § 60-1.5 (1975).
. 2. If the contractor employs less than 50 employees and the contract is for less than

$50,000, section 202 of the Executive Order would still require an equal opportunity and
affirmative action clause in the contract, but would not require the contractor to develop a
written affirmative action compliance program. 41 C.F.R. § 60-1.40 (1975).

3. If more than 50 employees are involved and the contract is for more than $50,000,
the contractor or subcontractor is required to develop an affirmative action plan which meets
the standards set forth in 41 C.F.R. § 60-1.40 (1975). This would include identifying minority
underutilization and detailing specific steps to cure such deficiencies, including establishing
goals and timetables for achievement.

4. Non-construction contracts involving 50 or more employees and $50,000 or more
require affirmative action plans, as set forth in 41 C.F.R. § 60-2.1 et seq. (1975), in even
more extensive detail.

61. 41 C.F.R. §§ 60-1.40 to -1.47, 60-2.10 et seq. (1975).
62. 41 C.F.R. §§ 60-1.40, 60-2.10 to -2.11 (1975).
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Order 11,264, the Department of Labor holds public hearings to
determine what action should be taken in a given geographic region
in which substantial government construction is taking place to
assure equal employment opportunity.A As a result of these hear-
ings, the Department of Labor recommends "Plans" which set forth
minimum acceptable ranges for affirmative action minority utiliza-
tion goals of government contractors or subcontractors. 4 The con-
tractors are expected to comply with these plans or to formulate and
pursue their own affirmative action plans which embody goals
which are at least as stringent as those set out by the Department.
A contractor who fails to comply with the executive orders and plans
risks cancellation, termination, or suspension of his contract or inel-
igibility for future government contracts. 5

The propriety of these executive orders and plans has been
upheld by the courts in several cases in which the orders were at-
tacked as being prohibited by section 703(j) of the Civil Rights Act
of 1964 and as being unconstitutional." The landmark case in this
area was Contractors Association v. Secretary of Labor.67 In that
case the Third Circuit upheld the "Philadelphia Plan" which re-
quired contractors in the Philadelphia area to comply with affirma-
tive action goals falling within the percentage "range of minority
group employment" ordered by the Assistant Secretary of Labor."
In concluding that the requirement was valid, the court found that
section 703(j) is only a limitation on discrimination in employment
and not on any remedies available to cure that discrimination.69 The
court further held that the Philadelphia Plan was not prohibited by
section 703(a) as a form of discrimination, even though it was ad-
mittedly "color-conscious," because such a finding would freeze the
status quo and foreclose remedial action.7" Finally, rejecting the
contentions of the contractors that the plan's goals were prohibited

63. 3 C.F.R. 173, § 208(b) (1973).
64. 3 C.F.R. 173, § 201 (1973). These plans are published in 41 C.F.R. §§ 60-5 to -20

(1975).
65. 3 C.F.R. 173, § 209(a) (1973).
66. Southern Ill. Builders Ass'n v. Ogilvie, 471 F.2d 680 (7th Cir. 1972); Contractors

Ass'n v. Secretary of Labor, 442 F.2d 159 (3rd Cir.), cert. denied, 404 U.S. 854 (1971);
Associated Gen. Contractors of Mass., Inc. v. Altshuler, 361 F. Supp. 1293 (D. Mass. 1973);
Joyce v. McCrane, 320 F. Supp. 1284 (D.N.J. 1970).

67. 442 F.2d 159 (3rd Cir.), cert. denied, 404 U.S. 854 (1971).
68. Id. at 164.
69. Id. at 172.
70. Id. at 173.
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by the equal protection aspect of the fifth amendment, the court
simply stated that the fifth amendment did not prohibit the remedy
proposed." Numerous cases since Contractors Association have sus-
tained specific percentage goals for minority employment pursuant
to the executive orders and OFCC guidelines without any particu-
larly significant differences in reasoning."

C. Preferential Treatment-Title VII v. The Courts

1. The Antipreference Directions of Title VII

Title VII does not expressly require affirmative action to correct
the effects of past discrimination. On the contrary, Title VII calls
for a policy of neutrality in employment practices which would be
violated by preferential treatment on the basis of race, color, reli-
gion, sex, or national origin, whether in favor of a majority or minor-
ity group member.13 Section 703(j)" 4 specifically states that nothing
in Title VII will be construed to require an organization covered by
the Act to grant preferential treatment on account of data showing
an imbalance in the representation of any group of persons within
the organization."

The institution by a Title VII organization of an affirmative
action program that involves preferential treatment of a minority
group or women is clearly not authorized by Title VII. The courts,
when they have found discriminatory practices, however, have con-
sistently ordered relief which required the employer or labor organi-
zation to take affirmative action embodying some form of preferen-
tial treatment. 6 In ordering such relief, these courts have not found
any conflict with section 703(j).

2. Legislative History of Title VII

The legislative history of the original 1964 debate on Title VII

71. Id. at 176-77.
72. Southern Ill. Builders Ass'n v. Ogilvie, 471 F.2d 680 (7th Cir. 1972); Associated Gen.

Contractors of Mass., Inc. v. Altshuler, 361 F. Supp. 1293 (D. Mass. 1973); Joyce v. McCrane,
320 F. Supp. 1284 (D.N.J. 1970).

For a more complete analysis of the Philadelphia Plan and the Contractors Ass'n case,
see generally, e.g., Jones, The Bugaboo of Employment Quotas, 1970 Wis. L. REV. 341;
Leiken, Preferential Treatment in the Skilled Building Trades: An Analysis of the Philadel-
phia Plan, 56 CORNELL L. REV. 84 (1970).

73. 42 U.S.C. § 2000e-2(a) (Supp. II, 1972).
74. 42 U.S.C. § 2000e-2(j) (1970).
75. Id.
76. See cases discussed in text accompanying notes 94-102 infra.
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lends support to the argument that Congress intended to prohibit
preferential treatment in any form. The stated purpose of this Title
of the civil rights bill was the elimination of race as a basis for
employment or union membership." Several times during the 1964
congressional debate, the bill's supporters expressed the conviction
that Title VII would not empower the EEOC or the courts to require
preferential employment practices to achieve a racial quota or bal-
ance.7" In fact, section 703(j) was not included in the bill initially,
but was added to the original bill to convince its opponents that the
Title would not authorize preferential quotas or similar relief.7" Fur-
ther, nothing in the extensive legislative history of Title VII sup-
ports the proposition that Title VII permits court-ordered quotas for
the limited purpose of eradicating the effects of past discriminatory
practices"° or for any other purpose.

The legislative history surrounding the 1972 amendments to
section 703(j) is less conclusive than the 1964 debates as to the
intended prohibitions of relief in the form of preferences. The 1972
history does not, however, lend convincing support to the argument
that Congress favored preferential treatment. One amendment to

77. H.R. REP. No. 914, Pt. 2, 88th Cong., 1st Sess. 29 (1963).
78. 110 CONG. REC. 6549, 7213, 8921 (1964). See, e.g., Senator Humphrey's speech:

Contrary to the allegations of some opponents of this title, there is nothing in
it that will give any power to the Commission or to any court to require hiring,
firing, or promotion of employees in order to meet a racial "quota" or to achieve a
certain racial balance.

That bugaboo has been brought up a dozen times; but it is nonexistent. In fact,
the very opposite is true. Title VII prohibits discrimination.

Id. at 6549. See also Interpretative Memorandum of Title VII of H.R. 7152, submitted jointly
by Senators Clark and Case, Floor Managers:

There is no requirement in title VII that an employer maintain a racial balance in
his work force. On the contrary, any deliberate attempt to maintain a racial bal-
ance, whatever such balance may be, would involve a violation of title VII because
maintaining such a balance would require an employer to hire or refuse to hire on
the basis of race.

110 CONG. REC. 7212, 7213 (1964).
79. 110 CONG. REC. 9881 (1964). Senator Allott stated in introducing this amendment:
I do not believe title VII would result in imposition of a quota system. ...

But the argument has been made, and I know that employers are also con-
cerned with the argument. I have, therefore, prepared an amendment which I
believe makes it clear that no quota system will be imposed if title VI becomes
law.

Id. Later, the Dirksen-Mansfield substitute for Allott's original amended section 703(j) was
introduced and finally adopted. 110 CONG. REc. 12706-07, 12723 (1964). This substitute forms
the present text of section 703(j).

80. This is the rationale used in several cases for ordering preferential hiring ratios,
quotas, or goals despite the language of section 703(6). See cases cited note 106 infra.
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section 703(j) suggested in 1972, the "Dent Amendment," would
have emphatically stated that reverse discrimination in the form of
"fixed or variable numbers, proportions, percentages, quotas, goals,
or ranges" could not be required."' The rejection of this amendment
might indicate that the 1972 Congress considered such preferential
practices permissible under section 703(j) in its unamended form."

The debate during the same proceedings over a second pro-
posed amendment to section 703(j), s

8 however, weakens the conclu-
sion that the 1972 Congress believed that section 703(j) in its un-
amended form did not prohibit preferential relief. This second pro-
posed amendment would have extended the scope of section 703(j)'s
antipreference provision to include executive orders. 4 In discussing
this amendment, the opposition expressed fears that schemes such
as the Philadelphia Plan, which required government contractors to
employ percentage goals for increasing minority utilization, would
be rendered illegal if section 703(j) were extended to prohibit prefer-
ences in executive orders."5 This apprehension would indicate a be-
lief even of the amendment's opponents that section 703(j) in its
present form prohibited preferential treatment.

Very few cases dealing with the appropriate remedy under Title
VII when discrimination has been found contain examinations of
the legislative history of section 703(j) to determine whether an
order requiring preferential treatment would comply with congres-
sional intent. The court in Dobbins v. Local 212, IBEW s cited sev-
eral passages from the 1964 debate to substantiate its conclusion
that requiring preferential affirmative action by a union to correct
pre-Act discrimination was prohibited by section 703(j).11 Dobbins
appears to be the only case in which reference was made to the
legislative history to support the court's refusal to approve preferen-
tial treatment as a remedy under Title VII.

81. 118 CONG. REC. 1661-62 (1972).

82. See 118 CONG. REC. 1661-76 (1972) (the debate over this amendment). During this
debate, Senator Javits, speaking for the opponents of the amendment, expressed concern over
the effect it would have on the decisions in Contractors Ass'n v. Secretary of Labor, 442 F.2d
159 (3rd Cir.), cert. denied, 404 U.S. 854 (1971), and United States v. Ironworkers Local 86,
443 F.2d 544 (9th Cir.), cert. denied, 404 U.S. 984 (1971), in which preferential employment
schemes had been upheld.

83. 118 CONG. REC. 4917-18 (1972).
84. Id. at 4918.
85. Id.
86. 292 F. Supp. 413 (S.D. Ohio 1968).
87. Id. at 444.
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In Rios v. Steamfitters Local 63811 the majority held that sec-
tion 703(j) did not forbid racial quotas. The majority never men-
tioned the legislative history of the section in its opinion. The dis-
senting opinion, however, went to great lengths to point out that the
majority's holding was contrary to the legislative history from the
1964 debate.89 The Rios majority opinion recognized and discussed
other points raised by the dissent, but did not respond to the dis-
sent's well-supported criticism of the majority's position based on
the legislative history. The majority could have cited the 1972 de-
bate on the Dent Amendment to support its position in reply to the
dissent. The Rios majority's construction of section 703(j) is some-
what weakened by its failure to reply on this point.

In a third case the court referred to the 1972 legislative history
of the section rather than to the original debate. The court in Boston
Chapter NAACP, Inc. v. Beecher" focused on the failure of Congress
in 1972 to pass the Dent Amendment" to support its order for prior-
ity pooling of minority workers for future hiring.2

Inasmuch as the legislative history and the language of section
703(j) contain little support for the imposition of preferential reme-
dial relief in Title VII discrimination cases, one might wonder what
justifications the courts have offered for ordering such relief in those
cases. The following discussion will examine many of the cases in
which some form of preferential remedy was ordered and the
grounds on which the courts justified their imposition of these reme-
dies in the face of statutory and constitutional attack. 3

3. Forms of Remedial Preferential Relief Orders

The manner in which remedial preferential relief has been cast
may provide a Title VII organization with guidance for styling its
own affirmative action program to cure minority imbalances. The
orders for affirmative action requiring preferential treatment have
taken several different forms. 4 The first requires the immediate

88. 501 F.2d 622 (2d Cir. 1974).
89. Id. at 635-37.
90. 504 F.2d 1017 (1st Cir. 1974).
91. See notes 82 & 83 supra and accompanying text.
92. 504 F.2d 1017, 1028 (lst Cir. 1974).
93. This comment will deal only with those cases in which the relief ordered relates

most directly to section 703(j). It will not delve into the further inconsistencies between
section 703(h) and the court's treatment of seniority systems and bona fide testing.

94. Oftentimes, more than one of these various forms of relief or even all of them were
employed in a given case.
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hiring or admission into membership of identified persons who were
the objects of discriminatory employment practices. 5 This type of
remedy most directly corrects the effects of prior discrimination
within an organization. A Title VII organization safely could include
a provision for similar hiring or admission in its affirmative action
plan. This form of remedial action contains little threat of a reverse
discrimination charge. It does not, however, reach the source of the
discrimination, and it provides no assurance against future unequal
employment opportunity.

A second form of preferential relief order employs a ratio,
quota, or goal for minority hiring, promotion, or admission into
membership." This form may include a requirement for "priority
pooling" of members of the organization who have been discrimi-
nated against. 7 If priority pooling is required, the members of the
pool are given the opportunity to fill positions or be given job refer-

95. United States v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir. 1973); United States
v. Ironworkers Local 86, 443 F.2d 544 (9th Cir.), cert. denied, 404 U.S. 984 (1971); Local 53,
Heat Insulators v. Vogler, 407 F.2d 1047 (5th Cir. 1969); United States v. Central Motor
Lines, Inc., 338 F. Supp. 532 (W.D.N.C. 1971).

96. Oburn v. Shapp, 521 F.2d 142 (3rd Cir. 1975); Patterson v. Newspaper Delivers'
Union, 514 F.2d 767 (2d Cir. 1975); Rios v. Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974);
NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974); Vulcan Soc'y of N.Y. City Fire Dep't, Inc. v.
Civil Serv. Comm'n, 490 F.2d 387 (2d Cir. 1973); Bridgeport Guardians, Inc. v. Bridgeport
Civil Serv. Comm'n, 482 F.2d 1333 (2d Cir. 1973); United States v. Wood Lathers Local 46,
471 F.2d 408 (2d Cir. 1973); Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971); Local 53, Heat
Insulators v. Vogler, 407 F.2d 1047 (5th Cir. 1969); Arnold v. Ballard, 390 F. Supp. 723 (N.D.
Ohio 1975); Crockett v. Green, 10 FEP Cas. 165 (E.D. Wis. 1975); United States v. Central
Motor Lines, Inc., 338 F. Supp. 532 (W.D.N.C. 1971).

97. Boston Chapter NAACP, Inc. v. Beecher, 504 F.2d 1017 (1st Cir. 1974); Bridgeport
Guardians, Inc. v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333 (2d Cir. 1973); Castro v.
Beecher, 459 F.2d 725 (1st Cir. 1972); United States v. Central Motor Lines, Inc., 338 F. Supp.
532 (W.D.N.C. 1971).

Boston Chapter NAACP, Inc. v. Beecher, supra, provides a good example of how priority
pooling works. Here the court ordered the creation of four eligibility groups of applicants for
positions as fire fighters in Massachusetts: Group A to be all black and Spanish surnamed
applicants who took and failed any previous test given by the Massachusetts Division of Civil
Service, but who pass any new and valid test; Group B to be all persons on the current
eligibility list; Group C to be all black and Spanish surnamed persons who do not belong in
Group A but are otherwise qualified and who pass the new examination; Group D to be all
other persons who pass the new examination. The Division was then to certify candidates for
the fire fighter openings by a procedure designed to ensure representation of each group in
accordance with their qualifications. Groups A and B were to be given one-to-one preference
initially and the other groups drawn on when Groups A and B were exhausted. The new
eligibility lists from successive entrance tests were to be used to replenish Groups C and D.
This procedure was to remain in effect until each local fire department had sufficient minority
fire fighters to have their percentage in the force approximate the percentage of minorities in
the locality. In no case was an unqualified person to be appointed. 504 F.2d at 1026-27.
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rals by the union in accordance with the ratio or goal decreed.
In some cases the courts have imposed a one to one ratio for

hiring of minority persons to whites or what has been called an
"absolute preference.""8 The "absolute preference" ratio was found
to be prohibited "reverse discrimination" in Carter v. Gallagher.9

Therefore, many courts have lessened the degree of minority prefer-
ence by ordering a one to two'"" or one to three'0' ratio, minority to
white, in hiring or promotion orders to alleviate imbalances in the
work force resulting from past discrimination. The Title VII organi-
zation would reduce the risk of committing reverse discrimination
if any quotas or goals in its voluntary affirmative action plan were
similarly limited to as narrow a preference as necessary to achieve
the desired minority balance.

Generally, court-ordered preferential ratios or quotas are lim-
ited to the time necessary to meet the target representation of the
minority in the organization. 02 This limitation works to prevent the
ratio, quota, or goal aimed at removing the undesirable remnants
of past discrimination from becoming an instrument of future re-
verse discrimination.

a. Grounds for Ordering General Preferential Relief

Section 706(g) of Title VII l03 has apparently played an impor-

98. Franks v. Bowman Transp. Co., 495 F.2d 398 (5th Cir. 1974), cert. granted, 95 S.Ct.
1421 (1975); NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974); United States v. Wood Lathers
Local 46, 471 F.2d 408 (2d Cir. 1973); Local 53, Heat Insulators v. Vogler, 407 F.2d 1047 (5th
Cir. 1969); United States v. Central Motor Lines, Inc., 338 F. Supp. 532 (W.D.N.C. 1971).

99. 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950 (1972).
100. Bridgeport Guardians, Inc. v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333 (2d

Cir. 1973); Carter v. Gallagher, 452 F.2d 315 (8th Cir. 1971); Crockett v. Green, 10 FEP Cas.
165 (E.D. Wis. 1975).

101. Vulcan Soc'y of N.Y. City Fire Dep't, Inc. v. Civil Serv. Comm'n, 490 F.2d 387
(2d Cir. 1973); Arnold v. Ballard, 390 F. Supp. 723 (N.D. Ohio 1975).

102. Oburn v. Shapp, 521 F.2d 142 (3rd Cir. 1975) (ratio in effect until 9.2% of state
police force consisted of minorities); Patterson v. Newspaper Delivers' Union, 514 F.2d 767
(2d Cir. 1975) (goal to be 25% minority membership in union); Rios v. Steamfitters Local 638,
501 F.2d 622 (2d Cir. 1974) (goal of 30% nonwhite membership in union); NAACP v. Allen,
493 F.2d 614 (5th Cir. 1974) (ratio in effect until 25% of work force were black); United States
v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir. 1973) (ratio in effect until 250 work per-
mits/year had been issued in accordance with the ratio); Carter v. Gallagher, 452 F.2d 315
(8th Cir. 1971) (ratio in effect until 20 blacks hired); Arnold v. Ballard, 390 F. Supp. 723 (N.D.
Ohio 1975) (ratio in effect until 25% of work force were black); Crockett v. Green, 10 FEP
Cas. 165 (E.D. Wis. 1975) (ratio in effect until proportion of blacks in each job classification
equalled proportion in city population).

103. 42 U.S.C. § 2 0 0 0e-5(g) (Supp. II, 1972).
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tant role in the fashioning of remedies to correct the effects of past
discrimination. This section provides:

If the court finds that the respondent has intentionally engaged in
or is intentionally engaging in an unlawful employment practice
charged in the complaint, the court may enjoin the respondent
from engaging in such unlawful employment practice, and order
such affirmative action as may be appropriate, which may include,
but is not limited to, reinstatement or hiring of employees, with
or without back pay . . . or any other equitable relief as the court
deems appropriate.""4

This generous grant of power in section 706(g) may allow courts to
order a Title VII organization to institute preferential employment
practices which section 703(j) would proscribe the organization from
initiating on its own.

A number of decisions have justified preferential treatment
orders, at least in part, on the premise that the courts are'not lim-
ited by section 703(j). 105 These cases take the position that section
703(j) relates only to the making out of a Title VII violation and that
section 706(g) relates only to remedies for such violations and is not
limited by section 703(j). The courts most frequently have con-
cluded that section 703(j) does not ban affirmative relief to correct
the present effects of past discrimination in employment. °'0 The
courts following this theory interpret section 703(j) as meaning that
preferential treatment is prohibited only in those situations in
which imbalances in employment of a group have no relation to any
discriminatory actions of the Title VII organization. 0 7

The courts have offered a variety of justifications for this inter-
pretation of section 703(j). Some courts state that any other inter-
pretation would frustrate the stated purposes of the Civil Rights

104. Id. (emphasis added).
105. Rios v. Steamfitters Local 638, 501 F.2d 622, 629 (2d Cir. 1974); Franks v. Bowman

Transp. Co., 495 F.2d 398, 414 (5th Cir. 1974); Carter v. Gallagher, 452 F.2d 315, 329 (8th
Cir. 1971); United States v. Ironworkers Local 86, 443 F.2d 544, 553 (9th Cir. 1971); United
States v. IBEW Local 38, 428 F.2d 144, 149-50 (6th Cir. 1970); United States v. Sheet Metal
Workers Local 36, 416 F.2d 128, 140 (8th Cir. 1969); Local 53, Heat Insulators v. Vogler, 407
F.2d 1047, 1052 (5th Cir. 1969); United States v. Central Motor Lines, Inc., 338 F. Supp. 532
560 (W.D.N.C. 1971).

106. See cases cited note 105 supra; Patterson v. Newspaper Delivers' Union, 514 F.2d
767, 772-73 (2d Cir. 1975); NAACP v. Allen, 493 F.2d 614, 619-20 (5th Cir. 1974); Bridgeport
Guardians, Inc. v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333, 1340 (2d Cir. 1973).

107. Boston Chapter NAACP, Inc. v. Beecher, 504 F.2d 1017, 1028 (1st Cir. 1974); Rios
v. Steamfitters Local 638, 501 F.2d 622, 630 (2d Cir. 1974).
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Act.' 5 A fallacy in this reasoning is that Congress, with full knowl-
edge of its purposes in enacting the bill, drafted section 703(j) with-
out any qualification on its prohibition of preferential treatment. If
it had intended to permit preferential treatment to cure the effects
of past discrimination, Congress could have expressed that intent.
Neither the text of the statute nor its legislative history indicates
such an intent.' °0

The courts following this theory often rely on Griggs v. Duke
Power Co." 0 in which the Supreme Court stated that even neutral
practices cannot be maintained if they freeze the status quo of prior
discriminatory employment practices."' This unqualified reliance
on Griggs as support for ordering preferential treatment, however,
fails to recognize that Griggs also stated that discriminatory prefer-
ence, whether in favor of majority or minority groups, is what Title
VII was intended to proscribe."'

Courts also have relied on decisions affirming orders of "prefer-
ential treatment" under other Titles of the Civil Rights Act of 1964
as authority for similar relief under Title VII."13 These cases un-
doubtedly have indicated that "color-conscious" remedial action
may be necessary to achieve the purposes of equal opportunity.
There are inherent differences, however, between the rights involved
in some of those cases and those involved in a Title VII action. For
instance, some courts have analogized preferential relief under Title
VII to similar relief in school desegregation cases."' Because no
person has a constitutional right to attend a segregated school, no
constitutional right is violated by the use of preferential quotas to
speed school desegregation. Preferential employment practices,
however, could violate a person's constitutional right to equal pro-
tection, where state action is involved, because they favor one per-
son over another on the basis of an impermissible classification."15

108. See, e.g., Rios v. Steamfitters Local 638, 501 F.2d 622, 630-31 (2d Cir. 1974);
United States v. IBEW Local 38, 428 F.2d 144, 149-50 (6th Cir. 1970).

109. See text accompanying notes 77-85 supra.
110. 401 U.S. 424 (1971).
111. Id. at 430.
112. Id. at 430-31.
113. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971) (school desegre-

gation); Louisiana v. United States, 380 U.S. 145 (1965) (voting laws); Norwalk CORE v.
Norwalk Redevelopment Agency, 395 F.2d 920 (2d Cir. 1968) (equal housing).

114. In Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), the court
ordered assignment of teachers to achieve the desired degree of faculty desegregation and
imposed quotas for student assignment to achieve the desired racial balance in each school.

115. This distinction was noted in Carter v. Gallagher, 452 F.2d 315, 325 (8th Cir. 1971),
cert. denied, 406 U.S. 950 (1972).
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b. Resolution of Constitutional Attack on Preferential Treat-
ment Orders

Throughout the discussion of preferential treatment of one per-
son or group over another on account of race, religion, sex, or na-
tional origin looms a major question concerning the constitution-
ality of this practice. In any situation in which state action could
be shown, this preferential treatment seems to involve the use of a
classification which is impermissible and violative of the equal pro-
tection clause of the Constitution unless the use of such classifica-
tion can be supported by a rational basis or a compelling state
interest." ' Because a court order requiring preferential treatment
obviously involves state action,"I7 the equal protection issue conceiv-
ably should have received considerable attention and discussion in
Title VII cases granting preferential relief. Most cases, however,
have simply passed over the equal protection question. Those few
cases which have discussed the constitutional implications of a pref-
erential remedy which results in "reverse discrimination" generally
have done so in a very perfunctory manner."'

In Rios v. Steamfitters Local 638" 9 the defendants urged as one
point on appeal that the district court's imposition of a racial
"goal"' 20 of 30 percent non-white membership in the union and the
joint employer-union apprenticeship program violated the equal

116. Where sex is the basis for the classification, it appears that the test is somewhere
between rational basis and compelling interest. Reed v. Reed, 404 U.S. 71 (1971). Although
four members of the Supreme Court held in Frontiero v. Richardson, 411 U.S. 677 (1973),
that sex was a suspect classification and therefore required strict judicial scrutiny, the major-
ity did not agree with this position. Three members of the Court stated that they believed
that Reed did not make sex an inherently suspect criterion and would have reserved such
holding until a case squarely questioning Reed was presented.

117. Shelley v. Kraemer, 334 U.S. 1 (1948). If only the employer or labor organization
were involved, finding state action in its use of a preferential practice would pose a bigger
problem. Because a substantial percentage of employment is in the government sector or is
related to government contracts, however, it appears that the state action requirement would
be present in most instances even if preferential treatment by the organization was not court-
imposed.

118. See, e.g., Rios v. Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974), discussed in
text immediately below.

For more extended discussion of the equal protection question, see, e.g., Gazza, Carter
v. Gallagher: From Benign Classification To Reverse Discrimination, 34 U. Prrr. L. REV. 130
(1972); Note, Constitutionality of Remedial Minority Preferences in Employment, 56 MINN.
L. REV. 842, 865-68 (1972).

119. 501 F.2d 622 (2d Cir. 1974).
120. The court uses "goal" instead of "quota" based on the distinction that "quota"

implies more permanence and could extend past the point where the "goal" is achieved. Id.
at 628 & n.3.
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protection clause of the Constitution. The Second Circuit, in reply
to the constitutional attack, simply referred to Swann v. Charlotte-
Mecklenburg Board of Education,"' a school desegregation case,
stating:

Despite the existence of some tension between the constitutional
mandate of non-discrimination, on the one hand, and the use of
goals as a kind of "reverse discrimination," on the other, the Su-
preme Court has recognized that "mathematical ratios," although
forbidden if specified as a permanent or "inflexible requirement,"
may serve as a "useful starting point in shaping a remedy to cor-
rect past violations."' 2 2

The Rios court also alluded to other Second Circuit decisions as
having resolved the statutory and constitutional propriety of a
court-ordered racial "goal."' ' 3 These cases, however, provide no
more enlightenment on the constitutionality of the remedy than
Rios.

In Associated General Contractors of Massachusetts, Inc. v.
Altshuler'2 the district court upheld a public building construction
contract provision requiring contractors to maintain a minimum of
20 percent minority workers in each job category in their work force.
The court there recognized that the Constitution protects all races
from unfair classification or discrimination on the basis of race and
that the vice in most affirmative action plans was that they unlaw-
fully discriminated against whites.' 5 The Massachusetts District
Court noted the antipreference language in Griggs,'6 but concluded

121. 402 U.S. 1 (1971).
122. 501 F.2d 622, 629-30 (footnote omitted), citing Swann v. Charlotte-Mecklenburg

Bd. of Educ., 402 U.S. 1, 25 (1971). The court notes DeFunis v. Odegaard, 416 U.S. 312 (1974),
in reference to reverse discrimination, but finds that the situation in DeFunis is clearly
distinguishable because that case did not involve the use of quotas to eradicate past discrimi-
nation. DeFunis, involving the constitutionality of preferential law school admissions, is the
closest the Supreme Court has come to ruling on the reverse discrimination aspects of employ-
ing preferential treatment to achieve equality of opportunity for persons of all races, colors,
religions, sexes, and national origins. The Court refused to rule on the constitutionality of
the practice in DeFunis, finding that the question had become moot.

123. 501 F.2d 622, 628, citing United States v. Wood Lathers Local 46, 471 F.2d 408,
412-13 (2d Cir.), cert. denied, 412 U.S. 939 (1973); Vulcan Soc'y of N.Y. City Fire Dep't, Inc.
v. Civil Serv. Comm'n, 490 F.2d 387, 398-99 (2d Cir. 1973); and Bridgeport Guardians, Inc.
v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333, 1340-41 (2d Cir. 1973).

124. 361 F. Supp. 1293 (D. Mass. 1973).
125. Id. at 1303.
126. 401 U.S. 424, 430-31 (1971).
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that Swann'27 had apparently tempered the language in Griggs.'2

The court also quoted from Norwalk CORE v. Norwalk Redevelop-
ment Agency,'2 9 a case dealing with equal housing opportunity, lan-
guage indicating that racial classification may be required to avoid
unequal treatment.'30 The remainder of the court's discussion of the
constitutionality of the preferential decree consisted of mentioning
cases in which preferential treatment had been approved. Some of
these cases never considered the constitutional question.'' The
other cases held such relief constitutional but provided little or no
explanation for that conclusion. 3

1

Carter v. Gallagher33 appears to be the first case in which a
court entertained any substantial doubts about the constitution-
ality of a preferential treatment decree. In Carter the decree called
for the absolute preference of 20 minority applicants for positions
in the Minneapolis Fire Department. The court recognized that
under this minority preference provision, a white person with supe-
rior qualifications could be denied employment solely because he
was white.' 34 The Eighth Circuit concluded that the absolute prefer-
ence was improper and appeared "to violate the constitutional right
of Equal Protection of the Law to white persons who are superiorly
qualified.' ' 35 On rehearing to determine the appropriate relief, how-
ever, the court recognized the legitimacy of the need to erase the
effects of past discrimination and attempted to balance the consti-
tutional rights of both minority and majority persons.'36 The follow-
ing solution was offered by the court: "[Slome reasonable ratio for
hiring minority persons who can qualify under the revised qualifica-
tion standards is in order for a limited period of time, or until there

127. 402 U.S. 1 (1971).
128. 361 F. Supp. 1293, 1304 (D. Mass. 1973).
129. 395 F.2d 920, 931 (2d Cir. 1968).
130. 361 F. Supp. 1293, 1303 (D. Mass. 1973).
131. United States v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir. 1973); United States

v. Ironworkers Local 86, 443 F.2d 544 (9th Cir. 1971); United States v. IBEW Local 38, 428
F.2d 144 (6th Cir. 1970); Local 53, Heat Insulators v. Vogler, 407 F.2d 1047 (5th Cir. 1969);
United States v. Central Motor Lines, Inc., 325 F. Supp. 478 (W.D.N.C. 1970); Joyce v.
McCrane, 320 F. Supp. 1284 (D.N.J. 1970).

132. Castro v. Beecher, 459 F.2d 725 (1st Cir. 1972); Contractors Ass'n v. Secretary of
Labor, 442 F.2d 159 (3rd Cir. 1971); Southern Ill. Builders Ass'n v. Ogilvie, 327 F. Supp. 1154
(S.D. I1. 1971).

133. 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950 (1972).
134. Id. at 325.
135. Id. at 328.
136. Id. at 330.
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is a fair approximation of minority representation consistent with
the population mix in the area.""1 7 The court concluded that a ratio
in hiring of one black for each two whites until 20 qualified blacks
were hired was appropriate in that case.' The Senior Circuit Judge
dissented from the final decree, however. He objected that the ratio
ordered by the majority suffered the same constitutional infirmity
as the absolute preference previously rejected.3 9 The dissent's objec-
tion contains an element of truth. It appears, however, that some
preferential treatment is necessary to eliminate remnants of past
discrimination and that some compromise must be made with the
rights of members of nonminorities competing for positions. The
majority in Carter suggested a most satisfying resolution of the con-
flicting interests involved in such a situation.

In NAACP v. Allen"'O the district court had ordered that one
qualified black trooper or support person be hired for every white
hired until 25 percent of the members of the Alabama Department
of Public Safety force in these positions were black. Here, the Fifth
Circuit, considering the constitutionality of this order on appeal,
stated initially:

The Constitution is not an actionable, written guarantee to any
minority class that it will receive proportionate representation in
public employment. . . . No individual possesses a constitutional
right to public employment, and it is not the purpose of quota
relief to require that anyone who lacks job-related qualifications be
employed.' '

The Fifth Circuit recognized, however, that the utilization of race
in formulating a remedial hiring ratio involves a suspect classifica-
tion and therefore is subject to strict judicial scrutiny.4 2 The court
found:

It is the collective interest, governmental as well as social, in effec-
tively ending unconstitutional racial discrimination, that justifies
temporary, carefully circumscribed resort to racial criteria, when-
ever the chancellor determines that it represents the only rational,
nonarbitrary means of eradicating past evils.' 3

137. Id.
138. Id. at 331.
139. Id. at 332.
140. 493 F.2d 614 (5th Cir. 1974).
141. Id. at 618.
142. Id. at 619.
143. Id.
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Therefore, the court approved the relief here, finding that the relief
did not exceed the bounds of permissible remedy. "' Even if one
disagrees with its conclusion, NAACP v. Allen can be applauded for
recognizing and dealing with the equal protection elements of sus-
pect classifications, strict judicial scrutiny, and compelling state
interest arising in a Title VII preferential treatment case. The over-
whelming majority of courts have simply closed their eyes to these
issues.

c. Recognition of Limits on Permissible Preferential Relief

Several courts have manifested their doubts over the legality of
preferential affirmative action if it exceeds the degree of relief neces-
sary to cure racial imbalances. 5 These courts have noted that pref-
erential relief should be continued only until these effects of past
discrimination are erased. This requirement has usually been ac-
complished by ordering that the remedy be employed only until a
given percentage or number of the minority is represented in the
organization's work force. If the preferential relief were not cut off
at this point, the preference would work to discriminate against the
majority workers. For this reason, permanent goals, ratios, or quotas
would be improper.'

Preferential employment remedies have also been limited by
requiring that the preference only be granted to qualified workers. 47

Requiring that an employer hire an unqualified person simply be-
cause of his race, color, religion, sex, or national origin would bla-
tantly contradict the policy of Title VII that employment practices
be solely merit-related. Related to this observation is the view ex-
pressed in Carter v. Gallagher4 ' that an absolute preference is con-
stitutionally objectionable because it infringes too drastically on the
rights of nonminority applicants with superior qualifications.
Carter, however, indicated that an absolute preference would be

144. Id. at 620.
145. See, e.g., NAACP v. Allen 493 F.2d 614, 621 (5th Cir. 1974); Bridgeport Guard-

ians Inc. v. Bridgeport Civil Serv. Comm'n, 482 F.2d 1333, 1341 (2d Cir. 1973), cert denied,
421 U.S. 991 (1975); Arnold v. Ballard, 390 F. Supp. 723, 736 (N.D. Ohio 1975); Crockett v.
Green, 10 FEP Cas. 165, 173-74 (E.D. Wis. 1975).

146. This antagonism toward fixed and inflexible programs is evidenced by the prefer-
ence for terming the relief as "goals" rather than "ratios" or "quotas." See, e.g., Rios v.
Steamfitters Local 638, 501 F.2d 622, 628 & n.3. (2d Cir. 1974).

147. Crockett v. Green, 10 FEP Cas. 165, 174 (E.D. Wis. 1975); Associated Gen. Con-
tractors of Mass., Inc. v. Altshuler, 361 F. Supp. 1293, 1307 (D. Mass. 1973).

148. 452 F.2d 315 (8th Cir. 1971), cert. denied, 406 U.S. 950 (1972).
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appropriate where the relief was granted to identified members of a
class who had been the objects of discriminatory practices.'49 Fur-
thermore, the final relief granted in that case'50 would be some ex-
tent still have preferred a black over a white equally or more quali-
fied. Therefore, the Carter court recognized that sometimes limited
preferences of minority members over nonminority members may be
necessary to eliminate racial imbalances.

Finally, some courts have indicated that preferential employ-
ment practices should be limited to only those situations in which
no other form of relief would be effective to rectify the effects of past
discrimination by the Title VII organization.' 5 '

The limitations on preferential employment practices recog-
nized by these courts are a major key to the resolution of a Title VII
organization's dilemma concerning how it may cure imbalances in
minority employment without committing further illegal discrimi-
nation.

d. Denial of Court-Ordered Preferential Treatment

A Title VII organization should be aware of several decisions in
which courts disagreed with the overwhelming majority of courts
approving remedial preferential employment practices. The first
case to deny preferential affirmative action as a remedy for the
effects of past discrimination was Dobbins v. Local 212, IBEW. ' 2

The Southern District Court of Ohio interpreted section 703(j) liter-
ally and concluded that it meant that "Title VII shall not be con-
strued so as to require a labor union to grant preferential treatment
to any group based on race or color."' 53 The court quoted from the
legislative history of Title VII to support its conclusion." '4 The gov-
ernment's request that the union be required to take affirmative
action to relieve the effects of past discrimination was denied.' 55

In Western Addition Community Organization v. Alioto"' the

149. Id. at 324-26.
150. Id. at 331.
151. See, e.g., NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974); Vulcan Soc'yof N.Y. City

Fire Dep't, Inc. v. Civil Serv. Comm'n, 490 F.2d 387 (2d Cir. 1973); Crockett v. Green, 10
FEP Cas. 165 (E.D Wis. 1975); Western Addition Community Organization v. Alioto, 360 F.
Supp 733 (N.D. Cal. 1973).

152. 292 F. Supp. 413 (S.D. Ohio 1968).
153. Id. at 444.
154. Id. The court's treatment of the legislative history is discussed at text accompany-

ing notes 86 and 87 supra.
155. Id. at 445.
156. For the various district court opinions, see 330 F. Supp. 536 (N.D. Cal. 1968); 340

1
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Northern District Court of California on several different occa-
sions '57 refused to impose a quota system for hiring minority firemen
until their representation was balanced with the minority group's
population in San Francisco. The court stated:

[Tihe law does not require that all employment must proportion-
ately reflect racial population components; it only requires that no
minority job applicant (and for that matter no white job appli-
cant), otherwise sufficiently qualified or readily qualifiable to per-
form a job, shall be, in effect, disqualified on the basis of an exami-
nation that goes beyond the requirements of the job.'"8

Relief such as the quota system requested was viewed by the court
as a remedy of last resort.' 9

In Robinson v. Union Carbide Corp.'"" the Southern District
Court of Alabama chastised the majority of courts for their misinter-
pretation of section 703(j) in an eloquently sarcastic opinion.'' In
that case the employer had already instituted an affirmative action
program. The court also found that there was no substantial dispar-
ity between the percentages of black employees in the organization
and blacks in the relevant labor force.' 2 Thus, the court held for the
defendant company, finding that no discrimination had occurred., 3

The court went on in dictum, however, to voice its disapproval of
preferential hiring: "[T]o employ any group at a rate that greatly
exceeds that group's composition of the work force in the com-
munity is to give discriminatory preference in violation of Title VII
of the Civil Rights of 1964."' 6

The Western District Court of Pennsylvania, in Pennsylvania
v. Glickman,'65 very strongly stated its opposition to quotas. It found

F. Supp. 1351 (N.D. Cal. 1971); 360 F. Supp. 733 (N.D. Cal. 1973); and 369 F. Supp. 77 (N.D.
Cal. 1973).

157. For the three opinions, see 330 F. Supp. 536 (N.D. Cal. 1968); 340 F. Supp. 1351
(N.D. Cal. 1971); 360 F. Supp. 733 (ND. Cal. 1973).

158. 360 F. Supp. 733, 739 (N.D. Cal. 1973) (court's emphasis).
159. Id. The court was eventually forced to its last resort, however, in 369 F. Supp. 77

(N.D. Cal. 1973), after the Western Addition Community Organization repeatedly failed to
voluntarily comply. The court finally ordered that certain vacancies in the organization be
filled by qualified minority and nonminority applicants on an alternate basis, but refused to
make this order permanent.

160. 380 F. Supp. 731 (S.D. Ala. 1974).
161. Id. at 733-37.
162. Id. at 738-39.
163. Id. at 744.
164. Id.
165. 370 F. Supp. 724 (W.D. Pa. 1974).
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such relief contrary to the fourteenth amendment and section
703(j), stating:

Insofar as racial preference hiring quotas deny employment to
qualified persons of other races, they compel reverse discrimina-
tion. If any racial classification is constitutionally objectionable in
and of itself, then no governmental purpose, even the eradication
of racial discrimination and its effects, can justify the imposition
of racially oriented hiring goals.'

The court also postulated that racial quotas can too easily become
maximum quotas and thus tools to effectuate discrimination, and
that it was the sole duty of the defendant fire department to remedy
the effects of discrimination within it.'17

A recent disapproval of preferential hiring came from the Cali-
fornia Superior Court in Hiatt v. City of Berkeley.' Berkeley's af-
firmative action plan was aimed at achieving representation of mi-
norities or females in its work force equal to their percentage of the
city's population."9 The affirmative action plan provided for promo-
tion or appointment in employment on the basis of quotas or grad-
ing techniques designed to prefer one race or sex over another. The
court held that this plan violated Title VII and the equal protection
clause of the fourteenth amendment. 70 This holding, however, was
grounded on the facts that the written exams of the city were strictly
job-oriented and that the city had not discriminated in employment
practices in the past.'7' It is not clear, therefore, what position the
court might have taken with respect to a similar order if the em-
ployer had caused the minority underrepresentation by discrimina-
tory employment practices.

Finally, in Kirkland v. New York State Department of Correc-
tional Services,' the Second Circuit very recently held that the
portion of a relief order which required permanent promotion quotas
for state correctional sergeants constituted court-imposed reverse
discrimination unsupported by any exceptional or compelling gov-

166. Id. at 736 (court's emphasis).
167. Id. The court, however, left itself free to impose a quota in the future if necessary

in the face of defendant's noncompliance.
168. 10 FEP Cas. 251 (Cal. Super. Ct. 1975).
169. Id. at 252.
170. Id. at 259.
171. Id. at 255.
172. 520 F.2d 420 (2d Cir. 1975).
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ernmental purpose.'73 This holding is especially interesting because
in four prior cases the Second Circuit had upheld the use of quo-
tas.' The court first distinguished Kirkland from the prior cases by
noting that in Kirkland there was insufficient proof of discrimina-
tion in the past and substantial evidence of identifiable reverse
discrimination.'75 The promotion quota questioned in Kirkland
would have affected the individual rights of a presently determina-
ble group of whites.' 6 The court also found the order in Kirkland
defective because it provided for appointment of employees without
regard to their qualification.'77 Finally, the court rejected the perma-
nent quota portion of the order for the reason that the quota would
operate on a base wholly unrelated to the effects of any past discrim-
ination.

III. CONCLUSION

The Title VII organization is forced to walk a very narroW line
in undertaking affirmative action to eliminate imbalances between
a group's representation in the organization's work force and the
group's representation in the labor market. The organization is
forced to walk that line because it may not safely choose to do
nothing to correct past imbalances even if its current practices are
nondiscriminatory. When a Title VII organization establishes an
affirmative action program, even if its action is most well-meaning,
it can be found to have violated Title VII if the method it selects
falls too far to either side of this fine line. If its affirmative action
falls short of achieving the desired proportional representation of
the group within the organization, the Title VII organization may
be faced with a prima facie Title VII discrimination case against it
based on statistics. If its affirmative action goes too far in trying to
increase the representation of one group within the organization at
the expense of another group, the organization may be faced with a
Title VII violation based on reverse discrimination. In structuring

173. Id. at 430.
174. Patterson v. Newspaper Delivers' Union, 514 F.2d 767 (2d Cir. 1975); Rios v.

Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974); Bridgeport Guardians, Inc. v. Bridgeport
Civil Serv. Comm'n, 482 F.2d 1333 (2d Cir. 1973), cert. denied, 421 U.S. 991 (1975); United
States v. Wood Lathers Local 46, 471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939 (1973).

175. 520 F.2d 420, 427 (2d Cir. 1975).
176. Id. at 429.
177. Id. at 430.
178. Id.
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its affirmative action program, the Title VII organization must try
to discern the permissible midpoint between these two extremes.

Because the courts have not been consistent with each other or
with Congress in instructing the Title VII organization on whether
it may incorporate preferential treatment of minorities or women in
its program for remedying imbalances in their representation within
the organization, Title VII organizations have been given little guid-
ance for discerning that midpoint. Several procedures that may
assist a Title VII organization in this task have been suggested by
these inconsistencies and by other sources. " 9

First, the organization should make certain that its employ-
ment practices are nondiscriminatory in text and in administration.
This will minimize the culpability of the organization in the eyes of
the court if a Title VII charge is filed against it. Second, the organi-
zation should publicize, especially to prospective employees or
members, that it is an equal opportunity organization. This should
encourage minority or female applications for employment or mem-
bership and lead to increased representation of those groups within
the organizations without the necessity of preferential treatment.
Finally, the organization may need to set "goals" for the achieve-
ment of a given percentage representation of minority or female
workers in job classifications within the organization in which those
groups are presently underutilized. Ideally, provision should be
made to do this only as an emergency measure to correct drastic
imbalances between minority or female representation in the or-
ganization and in the relevant labor market. These goals should be
pursued only until a balance is struck between the minority group's
or women's representation in the job classification and its represen-
tation in the labor market. The organization should avoid quotas or
ratios in hiring or promotion because these forms of preference oper-
ate more obviously as a form of reverse discrimination than do goals.
If an organization follows these suggestions, it will comply most
fully with Title VII and should incur the least risk of committing
further discrimination.

Adair Melinsky Buckner

179. U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION, AFFIRMATIVE ACTION AND EQUAL
EMPLOYMENT-A GUIDEBOOK FOR EMPLOYERS 16-17 (1974).

1976]


