
Torts-Exoneration Under Justifiable Homicide Statute Does
Not Preclude Possibility of Damages in Subsequent Civil Suit
for Wrongful Death. Howsley v. Gilliam, 517 S.W.2d 531 (Tex.
1975).

At 11,:00 p.m. on October 26, 1971, Robert Howsley was in Dr.
Harvey Gilliam's front yard stealing the battery from Gilliam's car.
Upon learning of the presence of a thief, Gilliam obtained a rifle and
positioned himself at an upstairs window approximately 30 feet
from Howsley. After observing the thief remove the battery from
beneath the hood of the car, Gilliam decided to fire a warning shot
to facilitate capture of the thief. Gilliam aimed his shot at the thief's
feet, but the bullet struck the thief in the head. Howsley, the thief,
was killed instantly. Alleging negligence in the killing, Howsley's
parents and his estate brought a wrongful death action against Gil-
liam.' The district court rendered summary judgment for Gilliam.
The court of civil appeals affirmed the trial court's judgment and
held that proof of justifiable homicide under the relevant statutory
provision of the Texas Penal Code' was an absolute defense to a
wrongful death action for damages.' In Howsley v. Gilliam,4 the
Texas Supreme Court reversed the court of civil appeals and re-
manded the case to the district court.5 The supreme court held that
in a wrongful death action based on negligence, without any allega-
tions of self-defense, defense of others, or defense of property, the
fact that a homicide is justified under the Penal Code does not
preclude automatically possible liability for damages in a wrongful
death action.'

In reaching its decision, the court began by relying on the well-

1. Howsley v. Gilliam, 517 S.W.2d 531, 532 (Tex. 1975).
2. TEX. PENAL CODE art. 1222 (1925). This case was decided under the old Penal Code.

In this article the old Penal Code will generally be cited unless citation to the new Penal Code
is otherwise indicated.

3. Howsley v. Gilliam, 503 S.W.2d 628 (Tex. Civ. App.-El Paso 1971), rev'd, 517
S.W.2d 531 (Tex. 1975).

4. 517 S.W.2d 531 (Tex. 1975).
5. Id. at 536.
6. Id. at 535-36. The court also rejected an argument that it should adopt the legislative

standard (i.e., the standard of conduct sanctioned by the Penal Code) as its own on a negli-
gence per se rationale. The court stated that civil law can always demand a higher standard
of care than criminal law. Id. at 533. This view is consistent with that expressed in Morris,
The Role of Criminal Statutes in Negligence Actions, 49 COLUM. L. REV. 21 (1949). Morris
believes the doctrine of negligence per se to be wholly inadequate to cope with the defendants
who are not technically criminally responsible and who should, nevertheless, suffer tort liabil-
ity. Id. at 31.



TEXAS TECH LAW REVIEW

established rule that tort law can demand a higher standard of
conduct than criminal law.7 In addition, the supreme court recog-
nized that prior cases had established that the law of self-defense
is the same in criminal law and tort law.' Gilliam had argued that
prior case law had established that any killing that was justified
under the justifiable homicide statutes would not be actionable in
a wrongful death suit.' The court rejected Gilliam's argument," after
considering two cases which ostensibly had applied the justification
articles of the Penal Code to tort actions. In Ater v. Ellis" the
Amarillo Court of Civil Appeals apparently concluded that if a hom-
icide was justified under Article 1222 of the Penal Code," the slayer
could not be held liable for damages when he acted with "due cau-
tion." 13 The supreme court distinguished Ater on its facts and noted
particularly that the defendant in that case had pleaded and ob-
tained a favorable jury verdict on the issue of self-defense. 4 The
element of self-defense also was present in Redmon v. Caple,'5 the
second case which had applied the justification articles of the Penal
Code to a civil action for damages. The element of self-defense,'"
combined with the fact that the shots fired in Redmon did not
actually hit the plaintiff, 7 were held to distinguish that case from
Howsley. Thus, the Howsley court differentiated justifiable homi-
cides committed in self-defense from other types of justifiable homi-
cides. 8 The court strongly suggested that justification other than
self-defense under the justifiable homicide statutes would not shield
a slayer in a wrongful death action.' 9

Justifiable homicide statutes define those rare circumstances
under which one may take another's life without suffering criminal
liability. The old Texas Penal Code termed homicides "justified" if
committed while defending one's person,'" preventing certain felon-

7. 517 S.W.2d at 533.
8. Id. at 534.
9. Id.
10. Id. at 535.
11. 227 S.W. 222 (Tex. Civ. App.-Amarillo 1921, writ dism'd).
12. TEX. PENAL CODE art. 1222 (1925).
13. 227 S.W. at 225.
14. 517 S.W.2d at 535.
15. 159 S.W.2d 210 (Tex. Civ. App.-Texarkana 1942, writ ref'd w.o.m.).
16. 517 S.W.2d at 535.
17. Id.
18. Id.
19. Id. at 535-36.
20. TEX. PENAL CODE art. 1221 (1925).
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ies,11 or defending one's property." By defining what constituted
justifiable homicide in each of those circumstances, the legislature
established a standard of conduct for criminal law. To be exoner-
ated from criminal liability, all any slayer needed to do was demon-
strate that he had conformed to the legislature's standard of con-
duct. 3

Texas cases prior to Howsley established the general rule that
if violence was justified under the Penal Code, it would also be
privileged in tort law. 4 That is, if force was used under circumstan-
ces that precluded criminal liability, then the act was one to which
no tort liability would attach. The origin of the rule equating justifi-
cation with privilege is unclear. The rule did not come from the
Penal Code since no Penal Code prior to the present one made
mention of civil liability. The justification chapter of the new Texas
Penal Code does contain a section in which the drafters disclaim any
intention to affect tort law through the justification provisions," but
this is the first Penal Code to contain such a disclaimer.

In most cases that equated justification with privilege, no dis-
tinction was made between tort law and criminal law, nor was the
matter discussed.26 Cases indicated that the rule equating criminal
justification with a tort privilege was the same for all lawful viol-
ence-whether or not self-defense was involved. 7 The supreme court
had been silent on the issue of whether the tort privilege to kill was
co-extensive with the justifiable homicide statute. In a homicide

21. TEX. PENAL CODE art. 1222 (1925).
22. TEX. PENAL CODE art. 1227 (1925). The above list of justified homicides is by no

means exhaustive.
23. Howsley v. Gilliam, 517 S.W.2d 531, 533 (Tex. 1975).
24. To avoid confusion, it should be understood that the term "justified" as used in this

paper refers to violence which is lawful under the justification provisions of the Texas Penal
Code. In contrast, "privileged" is used only in connection with violence which is lawful under
tort law. Texas courts consistently have equated justification with privilege. March v.
Walker, 48 Tex. 372 (1877) (self-defense); Rhoden v. Booth, 344 S.W.2d 481 (Tex. Civ.
App.-Dallas 1961, no writ) (defense of others); Redmon v. Caple, 159 S.W.2d 210 (Tex. Civ.
App.-Texarkana 1942, writ ref'd w.o.m.) (assaults to defend property); Modesett v. Em-
mons, 292 S.W. 855 (Tex. Comm'n App. 1927, holding approved) (use of violence in perform-
ance of public duty); Prendergast v. Masterson, 196 S.W. 246 (Tex. Civ. App.-Texarkana
1917, no writ) (disciplinary violence by teacher upon student); TEX. PENAL CODE ANN. § 9.06,
Comment (1974).

25. TEX. PENAL CODE ANN. § 9.06 (1974).
26. See, e.g., Rhoden v. Booth, 344 S.W.2d 481 (Tex. Civ. App.-Dallas 1961, no writ).
27. Howsley v. Gilliam, 503 S.W.2d 628 (Tex. Civ. App.-El Paso 1971), rev'd, 517

S.W.2d 531 (Tex. 1975); Ater v. Ellis, 227 S.W. 222 (Tex. Civ. App.-Amarillo 1921, writ
dism'd).
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case involving self-defense, however, that court in March v. Walker28

established that the law of self-defense is the same in criminal law
and tort law, except that in criminal cases the defendant is given
the benefit of a reasonable doubt.29 Thus, if a slayer acted upon an
apprehension of death or serious bodily injury and his apprehension
was reasonable when viewed from his standpoint, no criminal or
civil liability would attach to his act.30 March has been followed in
numerous self-defense cases,' and the element of self-defense has
precluded tort liability in many of these cases.2 Three decisions
from the courts of civil appeals have indicated a willingness to ex-
tend the March rule and to hold that even when self-defense is not
involved, if a homicide is justified under the criminal justification
statute, the slayer would not be liable for damages in a subsequent
tort suit.33

The first such case was Grant v. Hass,34 in which the plaintiff
was seriously injured by a spring gun which he accidently dis-
charged while walking across the defendant's melon patch at
night.35 The plaintiff sued for damages, and when the case reached
the court of civil appeals, that court discussed the scope of the then-
existing justifiable homicide statute. 36 The court observed that the
defendant would have been justified in killing the plaintiff regard-
less of whether or not the plaintiff actually had intended to steal so
long as it reasonably appeared from his acts that his intention was
to steal. 37 The court rejected the justification statute as a defense
on the particular facts of the case, 38 but it did imply that the defense
would be applicable when other facts were involved. 39

Further development of the rule that a tort privilege to kill is

28. 48 Tex. 372 (1877).
29. Id. at 377.
30. Croft v. Smith, 51 S.W. 1089, 1091 (Tex. Civ. App. 1899, no writ).
31. See, e.g., Fambrough v. Wagley, 140 Tex. 577, 169 S.W.2d 478 (1943); Bradford v.

Fort Worth Transit Co., 450 S.W.2d 919 (Tex. Civ. App.-Fort Worth 1970, writ ref'd n.r.e.).
32. See, e.g., Bradford v. Fort Worth Transit Co., 450 S.W.2d 919 (Tex. Civ. App.-Fort

Worth 1970, writ ref'd n.r.e.).
33. Redmon v. Caple, 159 S.W.2d 210 (Tex. Civ. App.-Texarkana 1942, writ ref'd

w.o.m.); Ater v. Ellis, 227 S.W. 222 (Tex. Civ. App.-Amarillo 1921, writ dism'd); Grant v.
Hass, 75 S.W. 342 (Tex. Civ. App. 1903, no writ).

34. 75 S.W. 342 (Tex. Civ. App. 1903, no writ).
35. Id. at 343.
36. TEx. PENAL CODE art. 674 (1895).
37. 75 S.W. at 345.
38. Id.
39. Id.
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co-extensive with the justification provisions of the criminal stat-
utes came with Ater v. Ellis.40 In that case, a 14-year-old boy was
shot and seriously injured after he was discovered acting suspi-
ciously on the defendant's premises at night.' The boy and his
parents sued for damages. The Amarillo Court of Civil Appeals
discussed the relationship between justification under the Penal
Code and liability in a civil suit:

But it seems the criminal law will give a party the right to protect
himself from danger or apparent danger, or his right to prevent
theft, burglary, etc. on his premises at night even to taking life,
and that he would only be required to exercise due caution before
shooting to relieve himself from civil liability.2

From the quoted language, it is apparent the court believed that if
a killing was justified under the Penal Code, there could be no civil
liability for the killing so long as the slayer exercised due caution
before acting. That this tort privilege to kill was not limited to
instances of self-defense is made clearer in the opinion on the mo-
tion for rehearing. In that opinion the court stated that if the jury
found the defendant to have had an apprehension of immediate
harm to himself, or of the commission of any one of the offenses
named in the justification article of the Penal Code, a finding of
non-liability would be supportable. 3

After Ater, Redmon v. Caple" further refined the rule equating
justification with privilege. In that case, Redmon and Caple had
argued at a night club. Later in the evening, Redmon appeared at
Caple's house and demanded entry. Caple fired a shotgun at Red-
mon's feet, causing Redmon to run, stumble into a ditch, and sus-
tain injuries. Redmon sued for damages, and the jury found his
injuries to have been proximately caused by the shotgun blast.45 On
appeal, the court followed what appears to have been the general
Texas rule and held that a justified assault in defense of property
was also privileged in tort.4" Thus, the defendant was absolved of
tort liability.

40. 227 S.W. 222 (Tex. Civ. App.-Amarillo 1921, writ dism'd).
41. Id. at 223-24.
42. Id. at 225 (emphasis added).
43. Id. at 226.
44. 159 S.W.2d 210 (Tex. Civ. App.-Texarkana 1942, writ ref'd w.o.m.).
45. Id. at 211.
46. Id. at 212.
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The decision in Howsley appears to represent a significant de-
parture from the Texas rule that had equated criminal justification
with tort privilege. The holding, however, is narrowly confined,"
and this would indicate a reluctance on the part of the court to move
too far, too fast in its effort to clarify the law on this point. This "go
slow" attitude is quite proper inasmuch as the case raises serious
moral questions and matters of legal policy. Further, from one
perspective, the court's willingness to adopt a standard of conduct
different from that established by the Penal Code is subject to criti-
cism. The determination of when one person should be allowed to
take another's life without suffering criminal or civil sanctions is one
that should reflect the collective values of our society because it is
an issue as fundamental as any with which the law deals.

Serious policy questions such as this one are resolved best after
an opportunity for debate and deliberation. The legislature provides
the best forum for that debate and deliberation because it permits
input from all elements of society. By justifying homicides commit-
ted in specific situations, the Texas legislature has formulated a
standard of conduct which is both practical48 and reflective of the
state's collective conscience. It is arguable that this standard
should not be discarded or thwarted in civil litigation notwithstand-
ing the legislature's express refusal to make the criminal standard
applicable to tort suits.49 Finding a person liable for damages in a
civil action even though he has complied under the criminal law
with the legislative standard of conduct would seem to undermine
severely the effect of the legislative action in formulating the stan-
dard of conduct. Moreover, the area of the law concerning the taking
of human life is an area in which there should be absolute certainty.
Using the same standard for criminal and tort law would promote
certainty and provide the public with better notice of what conduct
is proscribed.' Because of the significant policy questions involved
in drawing a distinction between civil and criminal standards of
conduct, the courts should continue their conservative pace in this
area of the law.

The Howsley opinion seems to be the first step toward distin-

47. 517 S.W.2d at 535-36.
48. Cf. Morris, The Role of Criminal Statutes in Negligence Actions, 49 COLUM. L. REV.

21, 43-44 (1949).
49. See TEX. PENAL CODE ANN. § 9.06 (1974).
50. Morris, The Role of Criminal Statutes in Negligence Actions, 49 COLUM. L. REV. 21,

44 (1949).
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guishing justifiable homicide statutes and tort privileges to kill. It
is clear that the court was not satisfied with the Texas rule equating
justification with privilege and took steps to limit its application.'
Several aspects of the opinion, however, remain unclear. For exam-
ple, the court's disposition of the Ater case52 is less than satisfying.
Ater seemed to follow the general Texas rule by holding that if
force-even deadly force-is justified under the Penal Code, it also
would be privileged under tort law.5" In its discussion of Ater, the
Howsley court glossed over the statement in Ater which would have
precluded liability for damages when the use of force was justified
by any of the criminal justification articles.54 Rather, the court chose
to focus upon only the self-defense aspect of Ater, and observed that
the "actual circumstances" in Ater "involved a fear of bodily harm
to the defendant and his family. 5 5 This method of distinguishing
Ater was subtle inasmuch as the language used by the Ater court
strongly indicated that it was following the general rule of equating
justification with privilege .5 The Ater language was properly la-
beled "dictum" in Howsley,57 but the strong language used by the
Ater court" suggests that the Howsley court's interpretation was
inconsistent with the spirit, if not the exact holding, of the Ater
opinion.

The court's interpretation of Ater raises another question. In
tort law generally, no privilege will excuse negligence.59 A plea that
an act was privileged is normally a defense against a charge of some
intentional tort."0 Ater, however, required a slayer to exercise due
caution before using force in exercising his privilege.6' This "due
caution" requirement seems to have added a no-negligence element
to the defense of privileged use of force. The Howsley court's half-
hearted approval of Ater's due caution requirement62 further sug-

51. 517 S.W.2d at 535-36.
52. 227 S.W. 222 (Tex. Civ. App.-Amarillo 1921, writ dism'd).
53. Id. at 225.
54. 517 S.W.2d at 535.
55. !d.
56. 227 S.W. at 225.
57. 517 S.W.2d at 535.
58. 227 S.W. at 225.
59. W. PROSSER, HANDBOOK OF THE LAW OF ToRrs § 16, at 98 (4th ed. 1971) [herein-

after cited as PROSSER].

60. Id.
61. 227 S.W. at 225.
62. 517 S.W.2d at 535.
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gests that a finding of no-negligence is a requirement in self-defense
cases. In addition, some of the language in Howsley indicates that
a plea of self-defense, defense of others, or defense of property, any
one of which is normally only a defense against an intentional tort,
might also be a defense against a charge of negligence. 3 The ques-
tion of whether one exercising a privilege-in self-defense or other-
wise-must act as a reasonably prudent man as well as in reason-
able apprehension of the feared consequences must await subse-
quent cases for resolution. 4

The effect of section 9.06 of the new Texas Penal Code65 on the
distinction between criminal justification and tort privilege also
must be resolved in subsequent decisions. That section prefaces the
justification sections of the code with a statement that the justifica-
tion statutes leave any civil remedies unaffected. Because prior
justification statutes made no mention of civil remedies, the invita-
tion to change the old rule equating justification under the criminal
law with privilege in tort law is obvious. Although the Howsley court
mentioned section 9.06 in the course of its opinion,6" the court de-
clined to comment on its future applicability. Further in the opin-
ion, the court seemed to approve prior cases which had equated
justification with privilege in the areas of self-defense and assaults
in defense of property. Whether section 9.06 will effect a complete
break with prior law by overruling tort cases which had equated
justification with privilege is not clear. Although the practice com-
mentary on section 9.06 would seem to support that proposition,"
the courts may not wish to construe section 9.06 so broadly.

Although the Howsley opinion is not completely satisfying in
that it leaves many questions unanswered, the decision finds sup-
port in legal theory and public policy. Standards of conduct for tort
law are properly different from criminal standards because the theo-
ries and objectives of those areas of the law are different. 0 A crime

63. Id. at 535-36.
64. Other self-defense cases have merely required each juror to place himself in the

position of the defendant and determine whether the defendant's apprehension of death or
serious bodily injury was reasonable. Croft v. Smith, 51 S.W. 1089 (Tex. Civ. App. 1899, no
writ). The question of negligence does not ordinarily enter into the case. Barrow v. Barclay,
269 S.W. 235 (Tex. Civ. App.-Beaumont 1925, writ ref d).

65. TEX. PENAL CODE ANN. § 9.06 (1974).
66. Id.
67. 517 S.W.2d at 533-34.
68. Id. at 534-35.
69. TEX. PENAL CODE ANN. § 9.06, Comment (1974).
70. PROSSER, supra note 59, § 13, at 7.
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is a wrong against the public, and any criminal remedy is essetially
penal in nature.7' A tort, however, is a wrong aginst an individual,
and the main objective of tort law is to compensate the injured
party.72 Criminal exoneration should be considered as a factor, but
it should not be completely determinative of civil liability.73 More-
over, the decision furthers a basic policy of Anglo-American law-
the protection of life over property.74 Just as the adoption of a more
liberal Penal Code has furthered that policy in Texas criminal law,7"
Howsley v. Gilliam represents a similar movement in Texas tort
law.

Stephen E. Ulrich

71. Id.
72. Id.
73. Morris, The Role of Criminal Statutes in Negligence Actions, 49 COLUM. L. REV. 21,

26 (1949).
74. PROSSER, supra note 59, § 21, at 115.
75. Section 9.42 of the new Texas Penal Code restricts justifiable homicide to instances

in which the actor reasonably believes that no less force will protect his property or that use
of force other than deadly force will pose a danger to his or another's life. TEX. PENAL CODE
ANN. § 9.42 (1974).
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