
Usury-Notice of Intention to Repossess, Petition in Suit on
Debt, and Sequestration Affidavit Constitute "Chargings"
Under Texas Usury Statutes. Moore v. Sabine National Bank, 527
S.W.2d 209 (Tex. Civ. App.-Austin 1975, no writ).

On May 8, 1972, Andrew M. Moore entered into a retail install-
ment contract with Oak Hill Mobile Homes for the purchase of a
mobile home.' The contract price of $11,242.80 was to be paid in 120
consecutive monthly installments beginning June 15, 1972. This
figure represented the amount financed, $6,425.00, and a finance
charge, or time-price differential, of $4,817.80.1 The amount of this
time-price differential was within the range permitted by the article
5069-7.03 of Texas Revised Civil Statutes.'

Oak Hill Mobile Homes assigned the installment contract to
the Sabine National Bank (Sabine). After this assignment, and be-
fore March 23, 1973, Moore defaulted on his monthly payments.
Sabine consequently sent a notice of acceleration to Moore demand-
ing that he forward the total amount due under the contract or face
repossession of the mobile home.4 Moore did not respond. In March
of 1974, Sabine instituted suit against Moore and alleged in its
petition that the sum of $11,842.96 was due and payable. Shortly
thereafter, Sabine filed an affidavit for sequestration that stated
Moore owed Sabine $11,842.96.5

In the trial court Moore pleaded a counterclaim against Sabine
and alleged that Sabine, by not rebating any unearned finance
charge, had charged in excess of double the permissible time-price

1. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 210 (Tex. Civ. App.-Austin 1975, no
writ).

2. Id. The amount financed, or principal balance, represents the cash sale price of goods
less the down payment. TEX. REV. Civ. STAT. ANN. art. 5069-7.01h (1971). The finance charge
or time-price differential represents the difference between the cash sales price of goods and
the credit sales price of the same goods. This difference is the amount the seller adds to the
principal balance when he sells merchandise on credit. TEX. REV. Civ. STAT. ANN. arts. 5069-
6.01h, 5069-7.01i (1971).

3. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 210 (Tex. Civ. App.-Austin 1975, no
writ). The Moore court refers to TEX. REV. CIv. STAT. ANN. arts. 5069-1 to 5069-10.8 (1971) as
the Texas Consumer Credit Code. Id. As of this writing, the Texas legislative council has
issued no such formal codification.

4. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 210 (Tex. Civ. App.-Austin 1975, no
writ). This amount represented the principal balance of $6,425.00, the earned time-price
differential of $1,003.21, and the unearned time-price differential of $3,814.59. Id. at 212. The
unearned finance charge covered that period of time after Moore's default.

5. This figure, $11,842.80, differs from the contract price of $11,242.80. For an explana-
tion of the difference, see note 22 infra.
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differential and was thus liable to Moore for violations of articles
5069-8.01 and 5069-8.02 of Texas Revised Civil Statutes. These arti-
cles state that whenever there is a "contracting for, charging or
receiving" a time-price differential greater than the amount permit-
ted by article 5069-7.03, certain penalties will be imposed.' The only
defense to the imposition of these penalties is a showing that the
violation occurred as a result of an accidental or bona fide error.7

The trial court rejected Moore's counterclaim and entered judg-
ment for Sabine on its claim against Moore.' In addition, the trial
court filed findings of fact, including a finding that Sabine never
intended to charge any unearned time-price differential because it
was the regular business practice of the bank to rebate the unearned
time-price differential after repossession of the collateral or .upon
final judgment. The trial court concluded that the statements con-
tained in Sabine's notice of intention to repossess, its original peti-
tion, and its sequestration affidavit seeking the total of payments
did not constitute a charging of any unearned time-price differen-
tial. Judgment was therefore rendered for Sabine on Moore's coun-
terclaim.

On appeal by Moore, the court of civil appeals reversed the trial
court's ruling that Moore take nothing by reason of his counter-
claim.' Holding that the statements in the above-mentioned docu-
ments did indeed constitute a "charging" under articles 5069-8.01
and 5069-8.02 of an amount ($3,814.59) that exceeded twice the
permissible time-price differential ($1,003.21), the couit awarded
Moore a $16,060.60 penalty judgment. 0

6. The penalties found in TEX. REV. Civ. STAT. ANN. art. 5069-8.01 (1971) are for twice
the amount of the finance charge. The penalties allotted by TEX. REV. CIv. STAT. ANN. art.
5069-8.02 (1971), after the debtor proves that the finance charge contracted for, charged, or
received is in excess of double the permissible amount, are the payment of an amount equal
to the principal balance of the contract.

7. TEX. REv. Civ. STAT. ANN. art. 5069-8.01 (1971). See note 37 infra for further informa-
tion on this defense.

8. Moore v. Sabine Nat'l Bank, 517 S.W.2d 209, 210 (Tex. Civ. App.-Austin 1975, no
writ). The trial court, sitting without a jury, entered judgment for Sabine for the sums of
$6,017.38 and $902.61 attorneys' fees and for the foreclosure of Sabine's security interest in
the mobile home. Id.

9. Id. at 214.
10. Id. The figure represented the penalties under article 5069-8.01 (2 x $4,817.80) and

article 5069-8.02 ($6,425.00) of the Texas Revised Civil Statutes. Moore carried his burden
of proof with respect to article 5069-8.02 because the unearned finance charge was in excess
of double the earned finance charge. Id. at 212-13. Because Moore did not attack that part
of the trial court's judgment awarding Sabine $6,017.38, $902.61, and the foreclosure of the
security interest, that holding was affirmed. Id. at 214.
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The primary issue in Moore v. Sabine National Bank" con-
cerned the construction of two usury penalty statutes, articles 5069-
8.01 and 5069-8.02.11 Specifically, the court was required to deter-
mine whether, under these articles, there had been a "charging" by
Sabine of the unearned time-price differential, and if so, whether
this "charging" was the result of an accidental or bona fide error.

Moore argued that the statements as to the amount due under
the contract in Sabine's notice of intention to repossess, its original
petition, and its sequestration affidavit constituted a charging of the
unearned time-price differential.13 In reply, Sabine maintained that
because the language of articles 5069-8.01 and 5069-8.02 is virtually
the same as that contained in the general usury penalty statute, 4

the court first had to examine the predecessor of this penalty statute
in order to understand articles 5069-8.01 and 5069-8.02."5 The old
usury statute provided for the imposition of penalties whenever the
usurious interest rate had been "received or collected upon any
contract." Sabine contended that with the addition of the word
"charging" to the general usury penalty statute and the deletion of
the word "collected" from that same statute, the legislature had
intended to limit application of all usury penalties to situations
wherein the usurious "charge" had actually been "contracted for,"
although not paid to the creditor. 6 The court replied that a cardinal
rule of construction requires that every word within a statute be
given effect if possible and that to make the word "charging" depen-
dent upon the term "contracting for" would render "charging"
meaningless. 7 The court then concluded, after examining judicial
interpretations of the word "charge" from other jurisdictions, that

11. 527 S.W.2d 209 (Tex. Civ. App.-Austin 1975, no writ).
12. Id. at 210.
13. Id. at 211.
14. Id. at 212. Sabine was referring to TEX. REV. STAT. ANN. art. 5069-1.06 (1971). This

penalty provision is applied solely to usurious interest rates, but like articles 5069-8.01 and
5069-8.02, it is worded to provide for the imposition of penalties whenever there is a "contract-
ing for, charging, or receiving."

15. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 212 (Tex. Civ. App.-Austin 1975,
no writ). Sabine was referring to Tex. Laws 1963, ch. 205, § 28, at 569 (repealed 1967). This
statute is the common predecessor to articles 5069-1.06, 5069-8.01 and 5069-8.02.

16. Id. In realty, Sabine attempted to convince the court that the new penalty articles
should read "received or charged upon any contract." Such a reading would have required
the court to determine one issue, whether the original contract was usurious. If that issue had
been answered in the negative, no unilateral demand for an excessive finance charge could
have resulted in the imposition of the penalties. Id.

17. Id.
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Sabine's statements of Moore's indebtedness in its notice of inten-
tion to repossess, its original petition, and its sequestration affidavit
did indeed constitute a "charging" within the purview of articles
5069-8.01 and 5069-8.02.11

With respect to Sabine's statutory defense of bona fide error,
Moore alleged that there was insufficient evidence that the charging
of an excessive time-price differential was the result of such an
error."9 In answering this allegation, the court examined the trial
record and discovered that the only point relating to this defense
was the trial court's finding that Sabine never intended to charge
any unearned time-price differential. 0 To this the court replied that
the statute cannot be construed to allow a creditor to excuse his
violations of it through a claim of good intent. The court elaborated
that if Sabine intended to do the acts that constituted the charging
of the excessive time-price differential, those acts were not the result
of an accidental or bona fide error.2" Consequently, Sabine was
found to have no defense to Moore's counterclaim that a usurious
finance charge has been demanded of him.2"

The purpose of usury laws is to limit the price, that is, the
interest rate, one party may charge another for the use of money.23

Prior to 1967, the usury laws in Texas consisted of a number of
statutes that were applied solely to loans of money and forbearances
of debts due.2" Retail credit sales of property were not considered by
either the courts25 or the legislature"8 to be within the scope of these

18. Id.
19. Id. at 213.
20. Id. at 211, 213.
21. Id. at 213.
22. Id. The court noted that there was some evidence of bona fide error. An attorney

for Sabine testified that the appearance of the figure $11,842.96 in the sequestration affidavit,
instead of the correct figure of $11,242.80, was the result of an honest mistake. The court
replied, however, that there was no such evidence with respect to the original petition and
notice of intention to repossess. Id.

23. Note, Commercial Law-Usury and the Time-Price Differential, 1975 Wis. L. REV.
246, 248.

24. Rattan v. Commercial Credit Co., 131 S.W.2d 399 (Tex. Civ. App.-Dallas 1939,
writ ref'd); Fisher v. Hoover, 21 S.W. 930, 932 (Tex. Civ. App. 1893, no writ); Annot., 21
A.L.R. 797, 799-800 (1922).

25. Hernandez v. United States Fin. Co., 441 S.W.2d 859, 861-62 (Tex. Civ.
App.-Waco 1969, writ dism'd). The theory behind this exclusion was first espoused in Hogg
v. Ruffner, 66 U.S. (1 Black) 115 (1860). There the Supreme Court held that the difference
between the cash price and credit price is not interest, but part of the price of the goods
themselves. Id. at 118-19. The seller adds this difference to the cash price as a form of
insurance in a credit sales transaction, and this arrangement is not a lending transaction. D.
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usury laws. As a consequence of this exclusion there were virtually
no restrictions on the amount of the time-price differential that the
retail seller could charge his customer in a credit sales transaction. 2

In addition, the penalty statute for the usury laws of that period was
also rather narrowly written and construed. In order for a borrower
to recover the statutory penalty for a usurious loan or forbearance,
he first had to prove that he had in fact paid the usurious interest
and that the lender had indeed received it.2s Thus, actual payment
of the usurious interest, not a mere charge of it, became the condi-
tion precedent to the violation of the statute and the impositon of
the penalty. 29

In 1967 the Texas legislature compiled the first comprehensive
condification of the state's usury laws.3 Among other things, this
codification brought about two significant changes in these laws.
First of all, the Texas legislature placed all retail sales transactions
within the purview of this new legislation.3 As a result, every retail
seller now operating in the state of Texas must draft his sales con-
tracts and set his time-price differentials according to the statutory
guidelines or face the possible imposition of the penalty set by the
statutes. By making this change, Texas placed itself among those
states that have come to realize that with the tremendous increases
in consumer credit sales, 2 state governments must draft legislation
that will afford protection to those citizens engaged in this type of

HOLMAN, CONSUMER CREDIT LAW IN TEXAS 6, 7 (1970) (published by the State Bar of Texas)
[hereinafter cited as HOLMAN]. Pearce & Williams, Punitive Past to Corrent Convenience-A
Study of the Texas Law of Usury, 22 Sw. L.J. 233, 252 (1968) [hereinafter cited as Pearce &
Williams]. Texas followed this view. Rattan v. Commercial Credit Co., 131 S.W.2d 399-400
(Tex. Civ. App.-Dallas 1939, writ ref'd).

26. Tex. Laws 1951, ch. 467, § 1, at 821 (repealed 1967).
27. Pearce & Williams, supra note 25, at 252-53. The only apparent restriction was that

before every credit sales, the seller had to quote not only the credit price, but also the cash
price. Lamb v. Ed Maher, Inc., 368 S.W.2d 255, 259 (Tex. Civ. App.-Dallas 1963, no writ).

28. Thompson v. Kansas City Life Ins. Co., 102 S.W.2d 285, 286 (Tex. Civ. App.-Waco
1937, writ ref'd).

29. Gulf Coast Inv. Corp. v. Prichard, 438 S.W.2d 658, 660-61 (Tex. Civ. App.-Dallas).
writ ref'd n.r.e. per curiam, 447 S.W.2d 676 (Tex. 1969); Thompson v. Kansas City Life Ins.
Co., 102 S.W.2d 285, 286 (Tex. Civ. App.-Waco) 1937, writ (ref'd).

30. TEX. REV. Civ. STAT. ANN. arts. 5069-1 to 5069-10.08 (1971).
31. See TEX. REV. Civ. STAT. ANN. arts. 5069-6.01 to 5069-10.08 (1971).
32. By the beginning of 1972, the outstanding short and intermediate term installment

consumer credit in the United States exceeded $137 billion. A large percentage of that credit
consisted of ordinary installment sales contracts of the type presented in Moore. Note,
Usury-Installment Sales Contracts: Limitation of the Scope of the Time-Price Differential,
48 WASH. L. REV. 479, 485 n.29 (1973).
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buying. Second, the legislature broadened perceptibly the penalty
provisions for violations of the usury laws. There is now not only a
general penalty statute that covers usurious interest rates,3 ' but
there are also special penalty statutes that cover excessive time-
price differentials.3 1 More significantly, however, all of these penalty
statutes contain two features that make them quite different from
their common predecessor. 8

The first statutory change in the penalty provisions of the new
usury laws was the codification of the judicial defense of accidental
or bona fide error.37 This defense provides that if the charging of a
usurious interest rate or an excessive time-price differential is the
result of an accidental or bona fide error, the lender or retail seller
is not liable for penalties. Unfortunately, the case law on this de-
fense, as it existed before 1967, is not entirely definitive. Two com-
mon threads, however, seem to run throughout the cases. The first
of these indicates that the defense of bona fide error applies only to
computational or clerical errors, and then only to errors that cause
the interest rate or time-price differential to be slightly over the
permitted amount.38 The second common feature of these cases is
their refusal to permit the subjective intent of the parties to be
material in determing whether or not a transaction is usurious.39

According to these cases, if the parties intended to do the acts that

33. Deference must be given to the courts for laying the groundwork for this new legisla-
tion. Since the 1950's, there has been a growing effort on the part of some courts to place the
time-price differential within the purview of the usury laws. Even when successful, however,
many of these courts still maintained the distinction between interest and finance charge.
See Note, Usury-Limiting the Time-Price Differential Sale Exception, 39 Mo. L. REv. 111,
112-13 (1974). Such a distinction remains in Texas. TEX. REV. CIv. STAT. ANN. art. 5069.1
-01a (1971).

34. TEX. REV. CIV. STAT. ANN. art. 5069-1.06 (1971).
35. TEX. REV. Civ. STAT. ANN. arts. 5069-8.01, 5069-8.02 (1971).
36. See notes 14 and 15 supra and accompanying text. Also see the historical derivation

following TEx. REV. Civ. STAT. ANN. art. 5069-1.06 (1971).
37. TEX. REV. CIV. STAT. ANN. arts. 5069-1.06, 5069-8.01 (1971). Although TEX. REV. Civ.

STAT. ANN. art. 5069-8.02 (1971) has no such defense specifically listed, one authority has
concluded that such a defense would apply to that article nonetheless. Loiseaux, Some Usury
Problems in Commercial Lending, 49 TExAs L. REV. 419, 436 (1971). The Moore court seems
to follow this persuasion, for nowhere in the opinion does the court talk about the defense
applying solely to article 5069-8.01.

38. See Guetersloh v. C.I.T. Corp., 451 S.W.2d 759, 761 (Tex. Civ. App.-Amarillo
1970, writ ref'd n.r.e.); Western Bank & Trust Co. v. Ogden, 93 S.W.1102, 1104 (Tex. Civ.
App. 1906, no writ); see generally Annot., 11 A.L.R.3d 1498, 1516-18 (1967).

39. Johns v. Jaeb, 518 S.W.2d 857, 860 (Tex. Civ. App.-Dallas 1974, no writ); South-
western Inv. Co. v. Hockley County Seed & Delinting, Inc., 511 S.W.2d 724, 732 (Tex. Civ.
App.-Amarillo), writ ref'd n.r.e. per curiam, 516 S.W.2d 136 (Tex. 1974).
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led to the violation of the statute, no claim of good intent or igno-
rance of the usury laws will place them within the statutory defense
of bona fide error.40

The second change in the penalty provisions after 1967 was the
inclusion of the word "charging" in the language of both the general
and special penalty statutes. No Texas court has heretofore been
faced with the task of interpreting this word. Other jurisdictions
with similarly worded penalty provisions have interpreted their
statutes in a manner that indicates that a "charge" can only occur
when the creditor initiates an overt act-the debiting of an amount
due or the demanding of payment-with respect to the debtor."
Those jurisdictions find that a mere contracting with the debtor to
pay an amount beyond the statutory maximum is not a charging of
that amount.2 One District of Columbia case has held that when-
ever there is a "charge" of an usurious interest rate or excessive
time-price differential, the statutory penalties will apply despite the
fact that there may not have been a payment of that interest or
time-price differential.43 Thus, actual payment of the usurious inter-
est or excessive finance charge seems no longer to be a condition
precedent to the imposition of penalties in these jurisdictions."

In Moore the court of civil appeals in Austin was the first Texas
court faced with the task of interpreting the word "charging" as
used in the penalty statute of the new Texas usury laws. Following
precedent from other jurisdictions, the court concluded that a
"charging" is the commission of an overt act that will result in the
imposition of penalties despite the fact that there may have been
no usurious payment. This conclusion alone is quite important for
the Texas attorney who represents consumer creditors; however, the
Moore decision is also important for having specified certain situa-
tions in which a "charging" can occur.

The court concluded that a "charging" had taken place in Sa-

40. Johns v. Jaeb, 518 S.W.2d 857, 860 (Tex. Civ. App.-Dallas 1974, no writ); Town-
send v. Adler, 510 S.W.2d 175, 176 (Tex. Civ. App.-Houston [14th Dist.] 1974, no writ).

41. Credit Fin. Serv., Inc. v. Able, 127 A.2d 396, 399 (D.C. Mun. Ct. App. 1956); Reese
v. Termplan, Inc., Bolton, 188 S.E.2d 177, 179 (Ga. Ct. App. 1972); Monroe Loan Soc'y v.
Morello, 51 A.2d 347, 349 (Pa. Super Ct. 1947).

42. Monroe Loan Soc'y v. Morello, 51 A.2d 347, 349 (Pa. Super Ct. 1947).
43. Credit Fin. Serv., Inc. v. Able, 127 A.2d 396, 399 (D.C. Mun. Ct. App. 1956).
44. See text accompanying note 29 supra. In addition, the Moore court apparently

followed this point of view. 527 S.W.2d at 212.
45. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 212 (Tex. Civ. App.-Austin 1975,

no writ).
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bine's notice of intention to repossess, in its original petition, and
in its sequestration affidavit." The Moore court had the weight of
precedent, and probably the weight of logic, on its side when it
found that Sabine's demand for the total of payments in its notice
of intention to repossess was a "charging" of the unearned time-
price differential.47 Any reasonable debtor would interpret such a
notice from his creditor as being a demand for, or charge of, the
amount stated. With respect to the second and third "charges,"
Sabine's petition and sequestration affidavit, the Moore court's
conclusion is not nearly as supportable. No precedent supports the
conclusion that a petition or sequestration affidavit is a "charge,"'
and no logical development in the Moore opinion itself supports that
conclusion. The court summarily made this determination in a one-
sentence paragraph.49 The conclusion is difficult to reconcile with
the court's view that a "charging" results from a demand or com-
mission of an overt act. Unlike the notice of intention to repossess,
in which the creditor directly confronted the debtor, Sabine's peti-
tion and sequestration affidavit lacked this quality of directness
because of the intervention of a third party, the court.50 The petition
and sequestration affidavit represented, at most, Sabine's notice to
the court, and to Moore, that a certain form of relief was sought.
For the court to label them charges or demands, without a logical
demonstration of the existence of the demand, is the product of
strained reasoning." Furthermore, this reasoning may eventually

46. Id.
47. See cases cited note 41 supra. Those cases stressed that a "charging" results from

a demand or some other similar act.
48. Those cases most nearly in point with the present case dealt with charges or de-

mands that were quite obvious. None dealt with a fact situation where a charge existed in
the creditor's pleadinge. See cases cited note 41 supra. In addition, an examination of a
general survey source reveals no cases in which a court found a charge in a petitioner's
pleading. See 6A WORDS AND PHRASES 249-67 (1966).

49. Moore v. Sabine Nat'l Bank, 527 S.W.2d 209, 212 (Tex. Civ. App.-Austin 1975,
no writ).

50. In fact, the petition and sequestration affidavit came a year after Sabine had per-
sonally sent Moore the notice of intention to repossess. At this time, however, Sabine pre-
sented the petition and affidavit to the court. Id. at 210.

51. Why the court insisted on calling Sabine's petition and sequestration affidavit a
"charge" is puzzling, especially in light of the fact that the court already had a clear-cut
charge in Sabine's notice of intention to repossess. It is interesting to note that the Moore
court hinted in its opinion that it was aware, not only of the legislative intent behind this
1967 legislation, but also of the need for regulation in this area of credit sales. Id. at 211. See
also Tex. Laws 1967, ch. 274, § 1, at 608, reprinted in 15 TEX. REV. CIV. STAT. ANN. 1 (1971);
HOLMAN, supra note 25, at 5. One could surmise, therefore, that the court drafted this very
strong and very broad opinion in response to that legislative intent and regulatory need.
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lead the court into the uncomfortable position of having to decide a
case in which the only "charge" is a creditor's petition to the court.
Removed from a fact situation in which there is at least one obvious
"charge," and placed in a situation in which the only "charge" is
at best indirect, the court may be forced to reexamine and possibly
to modify its position in Moore.

The decision reached by the court in Moore v. Sabine National
Bank 2 was correct. A creditor had charged a debtor an unearned
time-price differential in the creditor's notice of intention to repos-
sess. Despite its correctness, however, this decision, if taken liter-
ally, has one unsettling implication. Penalties may be imposed on
a creditor who, while seeking to foreclose on a security interest in
collateral, has incorrectly drafted his pleadings. Such a result, in
light of the fact that a petitioner's pleadings are usually freely
amendable, would be difficult to accept.

Michael C. Boyle

52. 527 S.W.2d 209 (Tex. Civ. App.-Austin 1975, no writ).

1976]


