
Wrongful Death-A Viable Fetus Is a Person Within the Mean-
ing of the Massachusetts Wrongful Death Statute. Mone v. Grey-
hound Lines, Inc., 331 N.E.2d 916 (Mass. 1975).

Michale E. Mone, administrator of the estate of Dennis Brels-
ford, Jr., brought a wrongful death action against Greyhound Lines,
Inc.' The decedent, a viable 8 1/2-month-old fetus, was stillborn as
a result of injuries received in an accident involving a bus and an
automobile in which his mother was a passenger.2 Defendants
moved for a summary judgment on the ground that the decedent
had not been born alive and was, therefore, not a person within the
meaning of the wrongful death statute. The trial court granted the
motion and plaintiff appealed.' The Supreme Judicial Court of
Massachusetts reversed the judgment of the trial court and held
that a viable fetus is a person for the purposes of the Massachusetts
wrongful death statute.'

In beginning its analysis in Mone v. Grehound Lines, Inc.,' the
appellate court noted that it had considered on several previous
occasions the issue of whether a cause of action existed for prenatal
injuries or death. The court stated that as recently as 1972, in
Leccese v. McDonough,6 it had reaffirmed earlier decisions holding
that the live birth of an infant was a prerequisite to maintaining an
action for the child's wrongful death.7 The reasons advanced in
Leccese to support that holding were reconsidered and found insuffi-
cient to deny plaintiff a cause of action for the wrongful death of the
stillborn infant. In the course of its reconsideration, the court noted
that a majority of the jurisdictions which have passed on the issue
have allowed recovery for wrongful death if a fetus was viable at the
time of injury.8 In addition, the court pointed out that wrongful
death actions in Massachusetts are now considered to be of common
law origin. Because the cause of action for wrongful death was con-
sidered to be judicially created, the court reasoned that it could
properly alter the cause of action without encroaching on the au-

1. Mone v. Greyhound Lines, Inc., 331 N.E.2d 916 (Mass. 1975).
2. Id. at 917.
3. Id.
4. Id.
5. 331 N.E.2d 916 (Mass. 1975).
6. 279 N.E.2d 339 (Mass. 1972).
7. 331 N.E.2d at 917.
8. Id. at 918.
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thority of the legislature.' The court indicated that a joinder of any
action the mother might have for personal injury with the wrongful
death claim for the child, coupled with the careful instruction of the
jury, would reduce the possibility of an award of speculative dam-
ages or double recovery under the viability rule it adopted. 0

In addition to rejecting the reasons given in Leccese for denying
a cause of action for the wrongful death of a stillborn child, the court
explained that its adoption of the viability rule would avoid the
incongruous results which flowed from the live birth rule. The court
illustrated the incongruity by noting that under the live birth rule
an injury serious enough to cause death in the womb precluded
recovery, whereas a less serious injury that did not cause death
would give rise to a cause of action for prenatal injuries. From this
the court concluded that if the live birth rule is followed, the likeli-
hood of a tortfeasor's incurring liability decreases with the increased
severity of the injury." The court emphasized that although the live
birth rule was simpler to administer, the viability rule better served
the ends of justice.

The adoption of the viability rule was criticized by the dissent.
Although persuaded that the court should allow recovery for wrong-
ful death of stillborn infants in future cases, the dissent found no
virtue in the adoption of the viability rule. Because the court had
already rejected the viability rule in a case dealing with prenatal
injuries, the dissent viewed as unwise the adoption of that rule in
wrongful death actions.'3

Tort law concerning injuries to unborn children has undergone
rapid development in recent years. The development has centered
around two separate causes of action, one in the child for prenatal
injuries, and the other in the child's personal representatives for
wrongful death. Today, if a child survives prenatal injuries, all juris-
dictions permit him to maintain an action for personal injuries re-
ceived while a fetus. 4 The reasons for recognition of this cause of

9. Id. In the landmark case of Gaudette v. Webb, 284 N.E.2d 222 (Mass. 1972), the
origin and development of wrongful death actions was analyzed and the court concluded that
Massachusetts law had evolved to the point that the right to recover for wrongful death was
of common law origin. The court relied heavily on the decision of the Supreme Court in
Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970).

10. 331 N.E.2d 916, 919 (Mass. 1975).
11. Id. at 920.
12. Id. at 922-23.
13. Id. at 923.
14. W. PROSSER, HANDBOOK OF THE LAW OF TORTS § 55, at 336 (4th ed. 1971) [hereinafter

cited as PROSSER].
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action advanced in the Massachusetts decision of Keyes v. Con-
struction Service, Inc. 5 are illustrative of those suggested by other
courts as supporting an infant's cause of action for pernatal injuries.
The Keyes court cited the need for there to be a remedy to compen-
sate a child for the wrong he suffered and also the fact that criminal
law and the law of property recognized the need to protect the
interests of an unborn child.'" More important, the court empha-
sized the legal right of a child to begin life free from the effects of
another's wrongful act."

A major qualification found in early decisions allowing a cause
of action for personal injuries suffered by a fetus was the require-
ment that the fetus be viable at the time of injury.'8 It has been
suggested the viability requirement had its origins in the case of
Dietrich v. Northampton.'" In Dietrich Justice Holmes, then sit-
ting on the Supreme Court of Massachusetts, stated that the ab-
sence of an individual to whom a duty of care was owed was one
reason for denying a cause of action for prenatal injuries. 0 Accord-
ing to Holmes, recovery, if any, should be awarded for personal
injuries suffered by the mother." In overcoming the precedent set
by Dietrich, the first decisions permitting a cause of action for pre-
natal injuries focused on the viable fetus as an individual to whom
a duty of care was owed. Several recent cases have allowed an action
for personal injuries even if the fetus was not viable at the time of
injury."

In rejecting the viability requirement in personal injury cases,
these courts have relied on the fact that many medical authorities
view the fetus as an independent being from the time of conception.
As an independent being, these courts conclude, a fetus is a person
to whom a duty of care is owed. In addition, these courts have
reasoned that if the rationale behind allowing a cause of action for

15. 340 Mass. 633, 165 N.E. 2d 912 (1960).
16. 165 N.E.2d at 914.
17. Id.
18. 1 S. SPEISER, RECOVERY FOR WRONGFUL DEATH § 4:35, at 548 (2d ed. 1975)

[hereinafter cited as SPEISER]. A fetus is viable when it is capable of independent life. T.
STEDMAN, STEDMAN'S MEDICAL DICTIONARY (22d ed. 1972).

19. 138 Mass. 14 (1884). See SPEISER, supra note 18, § 4:35, at 548.
20. 138 Mass. at 16.
21. Id. at 17.
22. Torigian v. Watertown News Co., 352 Mass. 446, 225 N.E.2d 926 (1967); Smith v.

Brennan, 31 N.J. 353, 157 A.2d 497 (1960); Delgado v. Yandell, 468 S.W.2d 475 (Tex. Civ.
App.-Fort Worth 1971, writ ref d n.r.e.).
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prenatal injuries is a recognition of the right to start life free from
the effects of another's wrongdoing, then the viability requirement
is clearly inconsistent with this rationale. These courts recognize
that regardless of whether an unborn child has reached the level of
viability when injured, he may be forced to face life crippled as a
result of the wrongful act.23 Although some states still require the
fetus to be viable at the time of injury, it has been noted that
virtually no decisions have denied recovery because the fetus was
not viable at that time. 4

Aside from the viability controversy, all jurisdictions recognize
causes of action for prenatal injuries. The same is not true for wrong-
ful death actions, the second type of actions which may arise from
injuries to an unborn child. All jurisdictions will allow a wrongful
death action if a child who is born alive subsequently dies as a result
of prenatal injuries. Because the child would have had a cause of
action for personal injuries had he not died, the courts find that no
logical barrier exists to prevent a suit for wrongful death in such a
situation. A jurisdiction demanding that a fetus be viable at the
time of injury to maintain a personal injury action could conceiva-
bly deny recovery for the wrongful death of a liveborn child if the
child was not viable at the time of injury. 5 This result, however, is
improbable.

If the fetus is stillborn as a result of prenatal injuries the courts
split on whether recovery may be had for wrongful death. 6 The
majority allows recovery for wrongful death if the fetus was viable
at the time of injury.Y The courts following this rule reason that if
no cause of action for wrongful death were recognized, a wrong with-
out a remedy would exist.2 8 The majority is also aware that the effect
of allowing an action for personal injuries inflicted on a fetus and
denying a cause of action for his wrongful death is to reward a
tortfeasor for causing the greater harm." Virtually all jurisdictions

23. Smith v. Brennan, 31 N.J. 353, 157 A.2d 497 (1960).
24. See PROSSER, supra note 14, § 55, at 336-37. But see Mace v. Jung, 210 F. Supp.

706 (D. Alas. 1962).
25. See, Mace v. Jung, 210 F. Supp. 706 (D. Alas. 1962).
26. See SPEISER, note 18 supra, § 4:36, at 552; Comment, Wrongful Death and the

Stillborn Fetus-A Current Analysis, 7 HOUSTON L. REV. 449 (1970). For an example of this
mechanical application, see Todd v. Sandidge Constr. Co., 341 F.2d 75 (4th Cir. 1964); contra,
Endresz v. Friedberg, 24 N.Y.2d 478, 301 N.Y.S.2d 65, 248 N.E.2d 901 (1969).

27. Id.
28. Kwaterski v. State Farm Mut. Auto. Ins. Co., 34 Wis. 2d 14, 148 N.W.2d 107 (1967).
29. Todd v. Sandidge Constr. Co., 341 F.2d 75 (4th Cir. 1964).
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permitting recovery for the wrongful death of a stillborn infant have
limited their awards of damages to representatives of infants that
were viable at the time of injury. 0

Although most jurisdictions recognize a cause of action for the
wrongful death of a stillborn infant, a number of well reasoned
decisions have denied the cause of action." Typically, these deci-
sions have held the fetus is not a person within the context of the
applicable wrongful death statute.2 In denying this cause of action,
some courts have contrasted wrongful death actions to suits for
prenatal injuries.3 3 They have reasoned that actions for prenatal
injuries are permitted to prevent a child from having to face life
uncompensated for a wrong suffered while a fetus and that this
rationale does not apply in the wrongful death situation because the
child is no longer alive.34

An analysis of the origins of wrongful death statutes has pro-
vided still other courts with a basis for denying a wrongful death
action for the death of a fetus. Because wrongful death statutes were
generally designed to compensate for the loss of a wage earner, these
courts have concluded that the statutory basis for the award of
damages, often inadequate in the case of young children, is particu-
larly lacking in the case of stillborn infants. These courts maintain
that any pecuniary loss caused by the death of a stillborn child is
at best speculative,35 and that the physical characteristics and per-
sonality traits of an unborn child are not known and cannot be used
as a guide in awarding damages.35 They further argue that an ade-
quate remedy exists in a cause of action by the mother for her
personal injuries." Proponents of this live birth rule argue for the
establishment of a line beyond which recovery is not permitted.
They acknowledge that any such line by its very nature will be

30. Del Tufo, Recovery for Prenatal Torts: Actions for Wrongful Death, 15 RUTGERS L.
REV. 61, 78 (1960).

31. See, e.g., Norman v. Murphy, 124 Cal. App. 2d 95, 268 P.2d 178 (1954); Endresz v.
Friedberg, 24 N.Y.2d 478, 301 N.Y.S.2d 65, 248 N.E.2d 901 (1969).

32. Id.
33. Carroll v. Skloff, 415 Pa. 47, 202 A.2d 9 (1964).
34. 202 A.2d at 11.
35. Carrol v. Skloff, 415 Pa. 47, 202 A.2d 9 (1964); accord, Endresz v. Friedberg, 24

N.Y.2d 478, 301 N.Y.S.2d 65, 248 N.E.2d 901 (1969).
36. Comment, Developments in the Law of Prenatal Wrongful Death, 69 DICKINSON L.

REV. 258, 267 (1965).
37. Carroll v. Skloff, 415 Pa. 47, 202 A.2d 9 (1964); Norman v. Murphy, 124 Cal. App.

2d 95, 268 P.2d 178 (1954).
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arbitrary, but argue that live birth should be the dividing line be-
cause it is an identifiable event upon which to fix liability. 8 Those
favoring a live birth rule point out that to require only that a fetus
be viable when injured does not remove any injustice created by the
live birth rule, but merely relocates it and increases problems of
proof of causation.39

Notwithstanding these criticisms of the viability rule, Mone v.
Greyhound Lines, Inc.40 joined the majority view by recognizing a
cause of action for the wrongful death of a stillborn infant. The
Massachusetts court reasoned that its decision would prevent a tort-
feasor from being rewarded for causing a greater harm. The court
also found that adequate safeguards existed to prevent the award
of speculative damages and the assertion of fraudulent claims. The
live birth rule was rejected by the court as arbitrary and unreasona-
ble.

Yet, as the dissent observed, by requiring the fetus to be viable
at the time of injury, the court imposed another equally arbitrary
rule. Many of the reasons which make viability an unsatisfactory
test in personal injury actions make it just as unsatisfactory in
wrongful death actions. Among those reasons are the facts that proof
of viability is dependent on several factors and that viability is not
recognized by medical science as determinative of the point at
which a fetus becomes a being separate from the mother.

Those favoring a viability requirement argue that its abolition
would creat insurmountable problems of proof. It is quite apparent
that evidence of causation becomes increasingly difficult and specu-
lative in earlier stages of pregnancy. Instead of permitting this diffi-
culty to bar any attempt at proving causation, however, the diffi-
culty should be permitted to affect only the quality and perhaps the
quantity of proof of causation in such cases. This problem of proof
should affect the ability to recover, not the right to recover.

Precedent may exist under the decision of Roe v. Wade4 for
implementation of a viability rule. Courts may also be unable to
find that a nonviable fetus is a person within the definition of that
word in their wrongful death statutes. Nonetheless, it is urged that
the recovery allowed for the wrongful death of an infant is no more

38. 2 F. HARPER & F. JAMES, JR., THE LAW OF TORTS § 18.3, at 1031 (1956).
39. Endresz v. Friedberg, 24 N.Y.2d 478, 301 N.Y.S.2d 65, 248 N.E.2d 901 (1969).
40. 331 N.E.2d 916 (Mass. 1975).
41. 410 U.S. 113 (1973).

[Vol. 7:821



WRONGFUL DEATH

speculative than the recovery that might be allowed for the wrongful
death of an unborn child, whether he was viable or not at the time
of his death. Indeed, it would seem that the courts may even be
compensating the parents for their mental suffering rather than for
any pecuniary loss they might have incurred." If this is in fact the
injury compensated, the viability requirement serves no logical pur-
pose and should be abandoned. It might be argued that until the
fetus is viable the parents could not have developed sufficient emo-
tional attachment to warrant a cause of action. Viability, however,
is a medical term, and it seems ill-suited to establish the time at
which parents develop an emotional attachment to an unborn child.
The Massachusetts Supreme Court may have had persuasive rea-
sons for adopting the viability rule, but the court did not state those
reasons, and it effectively substituted for the live birth rule a simi-
larly arbitrary rule.

Tim Blakeley

42. See Todd v. Sandidge Constr. Co., 341 F.2d 75, 78 (4th Cir. 1964) (Haynsworth, J.,
dissenting); note 36 supra.
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