ADMINISTRATIVE LAW AND
PROCEDURE
This year's survey of the administrative law decisions by the
Fifth Circuit is organized somewhat differently than past surveys.'
In the past the discussion of administrative law cases has centered
around the various agencies involved in those decisions. This year,
in an attempt to make this section more meaningful to the entire
field of administrative law, the focus will be primarily on the administrative procedure decisions handed down in the Circuit this past
year. It is felt that the significant substantive administrative law
decisions of the Circuit are better analyzed in specialized reporting
services and in articles and comments where page and topic limitations do not prevent a complete treatment of them. On the other
hand, the decisions of the Circuit on administrative procedure can
be reported here in some depth, and it is felt that these decisions
not only reflect the general mood of the Circuit but also have broad
application over the entire spectrum of administrative law. Part II
of this section will briefly discuss decisions dealing with two agencies, the Federal Reserve Board and the Federal Power Commission.
These areas were selected because of the significance of their opinions.
I. Administrative Procedure
It seems inescapable that a discussion of the cases on administrative procedure in any of the Circuits would revolve around a few
narrow topics. Issues of jurisdiction, sovereign immunity, ripeness,
and primary jurisdiction would certainly be present. Professor
Davis, in the latest supplement to his treatise, suggests that these
issues are often litigated because the Supreme Court has failed to
give guidance, direction, and leadership in these areas.2 Whatever
the reason, these are the recurrent issues and, though every one of
these problems was not the subject of lengthy review in this year's
cases, the Fifth Circuit was once again faced with them.
A.

Reviewability Under the APA

The presumption that nearly all agency action is subject to
1. See 6 TEx. TECH. L. REv. 363 (1975); 7 TEx. TECH. L. REv. 245 (1976).
2. K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES, at IV-VIII (1976).
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judicial review has been firmly established in the Fifth Circuit.'
This presumption is especially strong when the Administrative Procedure Act (APA)4 is asserted as the basis for jurisdiction. Two
problems, however, continue to come before the courts; the first is
whether review under the APA is precluded by some other legislative enactment, and the second is whether the doctrine of sovereign
immunity bars review under the APA.
1. Legislative Preclusion
During this reporting period the Fifth Circuit again faced the
conflict between the judicial review provisions of the Social Security
Act' and the APA. In 1975, the Supreme Court had faced an analogous problem when it rendered its opinion in Weinberger v. Salfi.5
Salfi involved a suit by a widow and her daughter seeking to invalidate the provisions of the Social Security Act under which the Secretary had found them ineligible for Social Security benefits.7 The
petitioners had not sought review under the hearing procedures set
out in the Social Security Act's judicial review section, 42 U.S.C. §
405(g), 8 but had simply brought suit under the general federal question jurisdictional statute, 28 U.S.C. § 1331.1 The Supreme Court
reversed the judgment of the district court and held that the district
court lacked jurisdiction to hear the case."0 The central issue with
respect to jurisdiction over the petitioner's claims was whether the
Social Security Act's "finality" provision, 42 U.S.C. § 405(h),1 was
merely an exhaustion of remedies requirement or was a jurisdictional mandate. 2 The Court based its decision on the third sentence
of section 405(h), which reads: "No action against the United States
. . .shall be brought under [sections 1331-58] of Title 28 to recover
3. See, e.g., Hayes Int'l Corp. v. McLucas, 509 F.2d 247 (5th Cir.), cert. denied, 423
U.S. 864 (1975); see also 7 TEx. TECH L. REv. 267-70 (1976).
4. Administrative Procedure Act of 1965, 5 U.S.C. §§ 500-706 (1970).
5. 42 U.S.C. §§ 405(g)-405 (h) (1970).
6. 422 U.S. 749 (1975).
7. Those provisions were the duration-of-relationship requirements found in 42 U.S.C.
§§ 416(c)(2),(5)(1970). The provisions were quoted by the Court in a footnote. 422 U.S. at
754 n.2.
8. 42 U.S.C. § 405(g) (1970).
9. 28 U.S.C. § 1331 (1970).
10. The case was heard initially before a 3 judge court and direct appeal was had to
the Supreme Court under 28 U.S.C. § 1253 (1970).
11. 42 U.S.C. § 405(h) (1970).
12. 422 U.S. at 764-65. This issue was not the central one to the claims of the class
members.
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on any claim arising under this subchapter."' 3 This sentence, the
Court found, was "sweeping and direct" and was, on its face, a bar
to section 1331 suits to review the Secretary's decisions." Because
Salfi dealt only with reviewability under section 1331, the question
of reviewability under the APA was left open.
Shortly after the decision in Salfi the Fifth Circuit decided
Ortego v. Weinberger.'" There, the Secretary of Health, Education
and Welfare (HEW) had decided not to reopen Mr. Ortego's application for disability benefits, and review was sought of his decision.
The court first noted it was well settled that the Social Security Act
contained no provisions for judicial review of a refusal to reopen
prior applications.'" The court made this observation after finding
that the Social Security Act's judicial review section, section 405(g),
applied only to cases in which a hearing was mandated prior to the
Secretary's decision and that no such hearing was prescribed for
petitions to reopen disability applications." The court also concluded that, because section 405(g) did not apply, the "finality"
provision in section 405(h), which would otherwise make the Secretary's decision unreviewable, did not apply either.'8 The court then
held that, because the Social Security Act did not preclude judicial
review in clear and convincing terms, "nonstatutory" review was
available under section 10 of the APA.'5 Because the Ortego panel
did not directly deal with Salfi, the validity of its holding was open
to question.
The Fifth Circuit again faced the interrelationship between the
APA and the Social Security Act during this survey period in
Lejuene v. Mathews.20 In Lejuene, the HEW again argued that section 405(h) precluded review under the APA just as it did under
section 1331.1 The HEW argued, therefore, that Ortego had been
wrongly decided in view of the prior Salfi opinion. The court in
13.
14.
15.
16.
17.
18.

42 U.S.C. § 405(h) (1970).
422 U.S. at 757.
516 F.2d 1005 (5th Cir. 1975), discussed in 7 TEx.
516 F.2d at 1007.
Id. at 1007-08.
Id. at 1009.

19.

Id.

TECH.

L. REv. 261-63 (1976).

20. 526 F.2d 950 (5th Cir. Feb., 1976).
21. The court noted that this argument was not entirely new because it had been raised
and rejected by the Seventh Circuit in Sanders v. Weinberger, 522 F.2d 1167, 1171 (7th Cir.
1975) and it had been raised and rejected in the petition for rehearing in Ortego. 526 F.2d at
953 n.1.
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Lejuene summarily rejected this argument and pointed out that the
22
court in Ortego had dealt with Salfi in a footnote to its decision.
The court then held that:
The law of the Circuit, then, is that a federal district court can
have jurisdiction under the [APA] to review, for abuse of discrea determination of
tion, a decision by the Secretary not to 2reopen
3
ineligibility for Social Security benefits.
In the footnote referred to by the Lejuene court, the Ortego
panel had rejected the contention that Salfi stood for the proposition that section 405(g) was the exclusive source of jurisdiction over
Social Security cases. 24 Salfi, the court said, was distinguishable
because there the petitioner's claim could have been reviewed under
section 405(g) .25 The Ortego court further noted that "[d]ecisions
of the Secretary which can be reviewed judicially under § 405(g) can
be reviewed judicially only under section 405(g)." 2 Because the petitioner in Lejuene, like the petitioner in Ortego, sought review of
the Secretary's refusal to reopen his application, and because this
decision was not subject to review under section 405(g), the court
in Lejuene concluded that the Salfi holding and rationale were inapposite and that Ortego had been correctly decided."
The HEW, however, continued to press the issue and another
panel was faced with the same arguments in Gallo v. Mathews.2 1 In
Gallo, a doctor brought suit under section 1331 and the APA and
sought to compel the Secretary of HEW to pay over funds which had
been withheld due to an alleged overpayment of Medicare disbursements. Dr. Gallo also sought to enjoin the Secretary from withholding future payments and from collection of the alleged overpayments.2 9 Judge Dyer, writing for the court, found that although
Gallo involved Part B of the Medicare Act, 30 it was comparable to
Ortego and Salfi because the same judicial review statutes were
22. 526 F.2d at 953.
23. Id.
24. Id. at 953 n.2.
25. Id.
26. Id.
27. Id. at 953.
28. 534 F.2d 1137 (5th Cir. July, 1976). See also Dr. John T. MacDonald Foundation,
Inc. v. Mathews, 534 F.2d 633 (5th Cir. July, 1976); and Lusskin v. Mathews, 534 F.2d 1141
(5th Cir. July, 1976).
29. Id. at 1139.
30. 42 U.S.C. §§ 1395-1396(g) (1970).
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involved.' Judge Dyer noted that the Medicare Act specifically incorporated the "finality" provision of section 405(h) of the Social
Security Act. Because section 405(h) applied, the court concluded
that, under the holding of Salfi, there was no jurisdiction for review
under section 1331.32
Dr. Gallo's claim of jurisdiction under the APA gave the court
more difficulty, and it is for the discussion of this issue that the case
is significant. Initially, Judge Dyer noted that the Medicare Act did
not incorporate the judicial review section of the Social Security
Act, section 405(g).-" Because no statutory method of judicial review
was provided, the court held that Dr. Gallo's case stood on the same
34
footing as Ortego and that review was available under the APA.
To this point Judge Dyer's analysis was completely consistent with
the holdings in Ortego, Salfi, and Lejuene;35 but Judge Dyer further
held that only limited review was available under the APA. 31 This
limited review language was never more than dictum in the Gallo
opinion because after the court held that the APA was a jurisdictional grant, it concluded that Dr. Gallo's appeal should have been
dismissed for want of "final agency action" as required by the
APA.3 This "limited review" language was later withdrawn from
the decision when a second opinion (Gallo H) 31 was substituted in
place of Judge Dyer's original writing. Despite the fact that it was
withdrawn and despite the fact that it was never more than dicta,
the concept of limited review remains significant because, once having been said, it is sure to be argued at the next opportunity.
Judge Dyer based his "limited review" language on the second
sentence of section 405(h) - the Social Security Act's finality provision. That sentence reads: "No findings of fact or decision of the
Secretary shall be reviewed by any person, tribunal, or governmental agency except as herein provided. ' 3 Judge Dyer said that this
sentence should be read as broadly and as literally as the Supreme
Court had read the third sentence of section 405(h) in Salfi. 0 With
31. 534 F.2d at 1139.
32. Id. at 1140.
33. Id. at 1139.
34. Id. at 1140.
35. This consistency is not surprising because Judge Dyer was a member of each of the
panels that decided Ortego, LeJuene, and Dr. John T. MacDonald.
36. 534 F.2d at 1140.
37. 534 F.2d at 1141; 538 F.2d at 1151.
38. 538 F.2d 1148 (5th Cir. Sept., 1976).
39. 42 U.S.C. § 405(h) (1970).
40. 534 F.2d at 1140.
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this reasoning he concluded that "to the extent that the claims in
this case involved 'findings of fact or decisions' of the Secretary,
they are not subject to review even under the APA." 1
This "limited review" analysis and conclusion represented a
major shift from previous interpretations of section 405(h) and directly contradicted a previous statement in Ortego. The panels in
Ortego and Lejuene had both reasoned that because the hearing
provisions of section 405(g) did not apply, the finality provisions of
section 405(h) did not apply.2 Judge Dyer, in reaching his limited
review conclusion, conceded that the hearing provisions of section
405(g) did not apply but went on to hold that at least part of section
405(h) was still applicable. This holding finds scant support in the
statute itself. Read as a whole, section 405(h) clearly applies only
to those cases in which a section 405(g) hearing was had.43 As the
Lejuene panel noted, the only reason that section 405(h) applied in
Salfi was because the claims there could have been reviewed under
section 405(g)." Judge Dyer, by taking the second sentence of section 405(h) out of context, significantly departed from prior Fifth
Circuit practice. His conclusion that the "findings of fact and decisions of the Secretary" were not reviewable is also in direct conflict
with the decision in Ortego. In Ortego the panel expressly stated
that it would review the Secretary's factual determinations to decide if they were based on substantial evidence. 5 Judge Dyer did not
address this conflict in his original Gallo opinion; and, because he
withdrew the "limited review" language when Gallo II was published, it appears that the Ortego analysis is still the law of the
Circuit.
Judge Dyer did not give any reason for withdrawing his
"limited review" language when Gallo II was substituted, and because the concept was clearly dicta it would be fruitless and perhaps
unfair to speculate as to his reasons. Nonetheless, the fact remains
that it has been said and published. Probably the best course for the
Circuit to take is to consider the concept when a proper case is
presented and to reject it definitively because it does not comport
with a full reading of section 405(h) or with Fifth Circuit precedent.
41. Id.
42. See notes 9 and 23 supra and accompanying text.
43. The section begins with a sentence which expressly mentions the hearing procedure
immediately preceding it in § 405(g) and the remainder of the section is simply an extension
of that first sentence.
44. See note 23 supra and accompanying text.
45. 516 F.2d at 1017.
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Sovereign Immunity

During this survey period the Fifth Circuit considered the doctrine of sovereign immunity as it affected reviewability under the
APA. Much of the law in this area was rendered moot on October
21, 1976, when the APA was amended" to state clearly that sovereign immunity is not a bar to suits brought under APA.47 The
amendment will have little effect on the Fifth Circuit where it has
long been the law that the APA was a waiver of sovereign immunity.48 Moreover, even with the amendment there are still conflicts
between sovereign immunity and the APA; and, indeed, one of the
cases decided by the Fifth Circuit this reporting period may retain
considerable vitality.
The amendment to 5 U.S.C. § 702, set out fully in the margin, 49
provides in part that:
46. Pub. L. No. 94-574, 90 Stat. 2721 (Oct. 21, 1976) (codified at 5 U.S.C. §§ 702, 703;
28 U.S.C. §§ 1331, 1391).
47. Id.
48. See, e.g., Estrada v. Aherns, 296 F.2d 690 (5th Cir. 1961).
49. § 702. Right of review.
A person suffering legal wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of a relevant statute, is entitled
to judicial review thereof. An action in a court of the United States seeking relief
other than money damages and stating a claim that an agency or an officer or
employee thereof acted or failed to act in an official capacity or under color of legal
authority shall not be dismissed nor relief therein be denied on the ground that it
is against the United States or that the United States is an indispensable party.
The United States may be named as a defendant in any such action, and a judgment or decree may be entered against the United States: Provided, That any
mandatory or injunctive decree shall specify the Federal officer or officers (by name
or by title), and their successors in office, personally responsible for compliance.
Nothing herein (1) affects other limitations on judicial review or the power or duty
of the court to dismiss any action or deny relief on any other appropriate legal or
equitable ground; or (2) confers authority to grant relief if any other statute that
grants consent to suit expressly or impliedly forbids the relief which is sought.
§ 703. Form and venue of proceeding
The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute or, in the
absence or inadequacy thereof, any applicable form of legal action, including actions for declaratory judgments or writs of prohibitory or mandatory injunction or
habeas corpus, in a court of competent jurisdiction. If no special statutory review
proceeding isapplicable, the action for judicial review may be brought against the
United States, the agency by its official title, or the appropriate officer. Except to
the extent that prior, adequate, and exclusive opportunity for judicial review is
provided by law, agency action is subject to judicial review in civil or criminal
proceedings for judicial enforcement.
Sec. 2. Section 133(a) of Title 28, United States Code, is amended by striking
the final period and inserting a comma and adding thereafter the following: "except
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An action in a court of the United States seeking relief other than
money damages and stating a claim that an agency ... acted or
failed to act in an official capacity. . . shall not be dismissed on
the ground that it is against The United States. . . nothing herein

(1) affects other limitations on judicial review or the power or duty
of the court to dismiss any action or deny relief on any other appropriate legal or equitable ground; or (2) confers authority to grant
relief if any other statute that grants consent to suit expressly or
impliedly forbids the relief which is sought 0
The problem raised by the statute is that it does not define "money
damages." It had been the practice in the Fifth Circuit to look
beyond the pleadings to determine if the claim was one that in
reality could be properly compensated by money damages."' If the
court concluded that the claim, although framed as a prayer for
equitable relief, was in fact a claim ex contractu, the complaint
under the APA would be barred by the doctrine of sovereign immunity, and the petitioner would have to seek redress in the Court
of Claims.
Alabama Rural Fire Ins. Co. v. Naylor,52 decided during the
reporting period, is an example of this prior practice. In that case,
the insurance company entered into an informal agreement to provide "backup ' 5 3 insurance on Farmers Home Administration
that no such sum or value shall be required in any such action brought against the
United States, any agency thereof, or any officer or employee thereof in his official
capacity.
Sec. 3. The first paragraph of section 1391(c) of Title 28, United States Code,
is amended to read as follows:
(c) A civil action in which a defendant is an officer or employee of the United
States or any agency thereof acting in his official capacity or under color of legal
authority, or an agency of the United States, or the United States, may, except as
otherwise provided by law, be brought in any judicial district in which (1) a defendant in the action resides, or (2) the cause of action arose, or (3) any real property
involved in the action is situated, or (4) the plaintiff resides if no real property is
involved in the action. Additional persons may be joined as parties to any such
action in accordance with the Federal Rules of Civil Procedure and with such other
venue requirements as would be applicable if the United States or one of its officers,
employees, or agencies were not a party.
Pub. L. No. 94-574, 90 Stat. 2721 (Oct. 21, 1976).
50. Id. (Emphasis added).
51. See, e.g., Warner v. Cox, 487 F.2d 1301 (5th Cir. 1974).
52. 530 F.2d 1221 (5th Cir. April, 1976).
53. "Backup" insurance is the insurance purchased by FmHA to protect the property
on which it had a mortgage. This insurance is purchased by FmHA when borrowers refused
or neglected to obtain insurance and the cost is charged to the borrower's loan account. Id.
at 1223.
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(FmHA) loans. In February of 1974, FmHA notified the insurance
company that the contract had been awarded and on the strength
of this award the insurance company began to gear up its corporate
machinery to undertake the project.54 FmHA notified Alabama
Rural in May of 1974 to cease incurring expenses and in June advised the company that the contract was rescinded because Alabama Rural did not, under the statutes governing it, have the capacity to make the contract. 5
Alabama Rural brought suit for declaratory judgment and for
injunctive relief to keep the FmHA from rescinding the contract,
from inviting or soliciting new bids on the project, and from revealing Alabama Rural's unique and original plan for implementing the
program. The district court found that it had jurisdiction under the
APA and that the APA was a waiver of sovereign immunity." Judgment was rendered for Alabama Rural and FmHA appealed.
On appeal FmHA renewed its sovereign immunity argument
and urged that the district court had lacked jurisdiction to hear the
case. The appellate panel first found that the suit was one against
the sovereign and that unless an exception could be found, the suit
would be barred under the doctrine of sovereign immunity.57 The
court further noted that, under the law of the Fifth Circuit, the APA
constituted such an exception. 8 However, it quickly stated that the
APA's waiver of sovereign immunity was subject to "certain definite
limitations."5 9 One of those limitations was that the action could not
be ex contractu; that is, one whose sole purpose was to force the
United States to pay money under a contract.10 The court found that
Congress could not have intended that every agency action would
be reviewable under the APA and that Congress could not have
intended for the APA to supplant the contract remedies in the
Tucker Act.6' The court then held that the "gravamen of Alabama
Rural's complaint" was a claim for breach of contract because if the
54. In the course of "gearing up", Alabama Rural had incurred expenses such as new
employment, etc. Id. at 1224 n.2.
55. Alabama Rural's incapacity stemmed from the fact that it was a wholly owned
subsidiary of a corporation governed by the Rural Rehabilitation Corporation Trust Liquidation Act, 40 U.S.C. §§ 440-444 (1950) (repealed 1953), 530 F.2d at 1224.
56. Id. at 1224-25.
57. Id. at 1225-28.
58. Id. at 1228-29.
59. Id. at 1228.
60. Id.
61. 28 U.S.C. §§ 1346, 1491 (1970).
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FmHA had wrongfully rescinded, the remedy was damages for nonperformance." To hold otherwise, the court said, would by implication destroy the jurisdiction of the Court of Claims under the Tucker
Act."3
The problem facing the Fifth Circuit after the amendment to
section 702 is whether the rationale and holding of Alabama Rural
retains any vitality. On its face the amendment speaks only of
"money damages" and makes no distinction between action ex
contractu or otherwise. Likewise, the exceptions to the amendment
do not, on their face, show that a distinction should be made between ex contractu actions and other actions. The legislative history
of the act, however, clearly shows that the Fifth Circuit in Alabama
Rural correctly anticipated the intent of Congress in the new
amendment. 4
The House Judiciary Committee report on the amendment
states that the goal of the act is to strengthen the government's
accountability for its actions by providing aggrieved parties unfettered equitable remedies such as injunctions and declaratory judgments.6 5 The report further states, however, that the amendments
in no way intended to affect actions for money damages under other
statutes, such as the Tucker Act.66 The report clarifies this latter
statement when it discusses the meaning of the second exception to
the amendment. That exception provides that no relief can be obtained under section 702 if another statute "expressly or impliedly"
forbids it.67 The purpose of this exception, the report states, is to
recognize that in certain areas, such as government contracts, the
Congress has provided exclusive remedies. 6 The report concludes
that these remedies are to be unaffected by the amendment and
that no new remedies are provided. 9 Therefore, the APA still does
not provide a jurisdictional basis for contractual claims against the
government. Plaintiffs like the insurance company in Alabama
Rural must still seek relief under a statute which expressly allows
62.
63.
64.
65.

530 F.2d at 1230.
Id.
The Alabama Rural court did not mention the amendment in its opinion.
H.R. REP. No. 94-1656, 94th Cong., 2d Sess., reprinted in [1976] U.S. CODE CONG.
& AD. NEWS 6553.
66. Id. at 6556-57.
67. 5 U.S.C. § 702 as amended by Pub. L. No. 94-574, 90 Stat. 2721 (Oct. 21, 1976).
68. H.R. REP. No. 94-1656, 94th Cong., 2d Sess., reprinted in [1976] U.S. CODE CONG.
& AD. NEWS 6553 at 6565.
69. Id.
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suit against the government on contractual claims and which impliedly forbids all equitable relief.
The amendment to section 702, then, is little more than a codification of Fifth Circuit practice. Much of the panel's discussion in
Alabama Rural is rendered moot by the statute; but because the
amendment does not expressly provide a test or workable criteria for
determining which actions are "expressly or impliedly" forbidden
by another statute, that part of Alabama Rural that discusses the
nature of the claim presented 0 retains its vitality and should serve
as a model for future practice under amended section 702.
B.

Reviewability Under The Hobbs Act

The Fifth Circuit had yet another occasion to consider its jurisdiction to review the actions of administrative agencies when it
decided Chem-HaulersInc. v. United States.7 In that case the question involved the review provision of the Administrative Order Review Act (Hobbs Act).72 The broad question was whether the plaintiff had complied with the review provisions of the act (28 U.S.C. §
2344).13 Section 2344 reads, in part: "any party aggrieved by the
final order may, within 60 days after its entry, file a petition to
review the order in the court of appeals wherein venue lies."' The
precise question in Chem-Haulers was whether the petitioner had
sought review of a final order "within 60 days after its entry," and
the parties before the court disagreed on the method of computing
the 60 day time period.
The parties in Chem-Haulers did not dispute that the 60 day
time period was a jurisdictional requirement.7 5 The District of Columbia Circuit had previously decided this issue in Microwave Communications,Inc. v. FCC.7" The Microwave court not only held that
the time period was jurisdictional, but also that it could not be
enlarged by either the agency or the court." In determining the
"date of entry" from which the 60 day period began to run, the court
70. See notes 58-60 supra and accompanying text.
71. 536 F.2d 610 (5th Cir. August, 1976).
72. Administrative Orders Review Act, 28 U.S.C. §§ 2341-2352 (1970).
73. 28 U.S.C. § 2344 (1970).
74. Id.
75. 536 F.2d at 613.
76. 515 F.2d 385 (D.C. Cir. 1974).
77. Id. at 389. The court cited Federal Rule of Appellate Procedure 26(b) for the proposition that the time limit was unalterable. Id. The Chem-Haulers court cited the same rule.
536 F.2d at 614 n.6.
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in Microwave rejected the argument that it ran from the date of the
hearing at which the decision was reached. Rather, the court held,
the time for review of the FCC order did not begin to run until the
agency had made the complete text of its order and decision available to the litigants and the public.7" To arrive at this later date the
Microwave court used a threefold analysis.
First, the Microwave court examined the statutory language of
both the Hobbs Act and the FCC statutes and concluded that the
60 day period within which to file a petition for review began to run
when "public notice" was given.79 In reaching this conclusion the
court in Microwave considered only briefly the statutory language
of section 2344 of the Hobbs Act and reasoned that because section
2344 required the petitioner to attach copies of the order, report, and
decision to his petition, the time for appeal could not begin to run
before those documents became available. The court dealt in greater
depth with the language of section 420(c) of the Communications
Act." The language of that section, they said, required documents
of legal specificity and completeness.
Second, the Microwave court examined the legislative history
of section 420(c).11 The court did not find a definitive statement of
the term "public notice" in the history of the section, but concluded
that Congress could not have meant the term to include anything
less than the release of the full decision to the public. Finally the
Microwave court considered the construction that the F.C.C. had
given the term "public notice" in its own decisions and regulations. 2 After it had reviewed analogous F.C.C. decisions, the
Microwave court concluded that the F.C.C. found public notice only
when the complete text of the order, decision, or memorandum was
published. A review of relevant F.C.C. regulations further convinced the court that the F.C.C. did not consider an order "final"
until "public notice" was given.
In Chem-Haulers, the Fifth Circuit's analysis was similar to
that in Microwave because it also was threefold. It was different,
however, because the Chem-Haulerscourt considered sources other
than the statutes and rules governing the agency for guidance in
78. 515 F.2d at 397.
79. Id. at 390-91.
80. Id. at 390-92.
81. Id. at 392-94.
82. Id. at 394-96.

1977]

ADMINISTRATIVE LA W

creating a test for the "entry date" under section 2344.83 First the
Chem-Haulers panel, like the Microwave court, inquired into the
legislative history of section 2344. And, as in Microwave, the court
in Chem-Haulers determined that the legislative history of that
section was a "morass" from which no guidance could be obtained.
Unlike Microwave, however, the Chem-Haulerscourt did not undertake a review of the legislative history of the relevant agency statutes. The Chem-Haulers approach is much more logical than that
in Microwave because it focused on the fact that the issue before
both courts was the meaning of section 2344 as an independent
statute. The Microwave analysis implies that the meaning of section
2344 depends upon the particular agency in question. In ChemHaulers, by analyzing only the legislative history of section 2344 and
not the history of the agency statutes, the court left no doubt that
it was attempting to establish an objective test for the computation
of the 60 day time period in section 2344 - a standard test that
would be capable of varied application to the different agencies
involved.
The formulation of this test is the second, and major, distinction between the two cases. Instead of relying on the construction
the agency applied to its own statutes, the panel in Chem-Haulers
looked to judicial decisions in roughly parallel areas.84 These decisions, the panel found, supported its determination that the period
for seeking judicial review should run from the time the order
is "final, complete and a matter of public record. 85 The panel's
reliance on decisions in other areas shows clearly that it was attempting to set an objective standard meaning for the "date of
entry" in section 2344. The Microwave analysis seems to indicate
that there could be no such standard and that the interpretation of
section 2344 rested solely on the particular order and particular
agency involved." Further, application of the Microwave analysis
seems haphazard at best because it would allow different meanings
83. 536 F.2d 613-14.
84. Id. at 614-16.
85. Id. at 616.
86. The Microwave court noted that the construction an agency put on a statute governing it is'entitled to deference by the courts. 515 F.2d at 396. It should be noted, however, that
the court in Microwave was examining the construction the F.C.C. had put on section 405 of
the Communications Act so that the court could see what interpretation of section 2344 would
be consistent with the F.C.C.'s interpretations of its own statutes. This analysis, although
superficially attractive, has the effect of allowing an agency to construe a statute indirectly
and thereby to preclude proper judicial interpretation.
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to be given to section 2344 in different cases. 7 The Chem-Haulers
three-pronged standard of finality, completeness and inclusion in
the public record is, on the other hand, an ordered approach to the
solution of varying fact situations.
The Chem-Haulers court illustrated the use of its standard
when it examined the I.C.C.'s regulations, procedures, and interpretations to determine when a certificate of public convenience and
necessity was final, complete and a matter of public record." It
should be noted that both Chem-Haulers and the I.C.C. agreed that
the 60 day time period began to run only after the report of the
commission was made public. It was Deaton, Incorporated, an intervenor, who raised the jurisdictional argument and who contended
that the time period ran from the decision date regardless of when
the order was later served on the parties or made public.89 The fact
that the I.C.C. conceded, indeed even supported, the petitioner's
claim that the court had jurisdiction of the case and the fact that
the I.C.C. could point to its own procedures and regulations in presenting its case made the decision much simpler for the court. The
amicability of the agency in Chem-Haulers should not, however,
affect the feasibility of the standard established by the court; the
standard should be just as objective and workable when an agency
contests jurisdiction.
C.

The Residuum Rule: Hearsay as Substantial Evidence

Reviewability and jurisdiction were not the only principles before the Fifth Circuit this past survey year. In School Board of
Broward County, Floridav. HEW0 (Broward County), a Fifth Circuit panel once again considered the "residuum rule." The residuum rule states that only evidence which would be admissible at a
jury trial can support an administrative finding. 1 In other words,
substantial evidence can only be admissable evidence. The rule
arises almost exclusively when hearsay evidence is offered and relied
upon at an administrative hearing. The rule's affect on hearsay
evidence is best exemplified by the language of the Supreme Court
87.
88.
89.
90.
91.
therein.
92.

See note 83 supra.
536 F.2d at 615-17.
Id. at 615.
525 F.2d 900 (5th Cir. Jan., 1976).
See, e.g., K. DAVIS, ADMINISTRATIVE LAW TREATISE § 14.10 (1958) and case cited
See, e.g., B. SCHWARTZ, ADMINISTRATIVE LAw 339 (1976).
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in ConsolidatedEdison Co. v. N.L.R.B."3 (ConEd). There the Court
said: "[mere] uncorroborated hearsay or rumor does not constitute
substantial evidence.""4 But the rule of ConEd is not absolute; indeed, the rule may no longer even be viable.
5 the Supreme Court appeared to
In Richardson v. Perales,"
limit the ConEd rule by pointing out that Mr. Chief Justice Hughes,
who wrote the ConEd opinion, was not speaking of technical hearsay evidence but was considering material "without a basis in evidence having rational probative force."18 Richardson v. Perales" was
the culmination of a case in which the Fifth Circuit had relied on
the ConEd rule to overturn the decision of the Secretary of HEW
that the petitioner was not eligible for Social Security disability
benefits based upon an injury to his back.98 At the administrative
hearings on the matter, Mr. Perales and his two private physicians
had testified to the fact of his injury.99 Their testimony was directly
contradicted by the unsworn written reports of four doctors to whom
the HEW had sent the petitioner; and these reports were submitted
by the HEW as evidence of Mr. Perales' ineligibility for disability
benefits. Counsel for Mr. Perales objected to the reports as inadmissable hearsay. The hearing examiner admitted the reports over
the objection and, based on them, found Mr. Perales ineligible for
disability benefits.' ® Mr. Perales appealed to the district court.
The district court, in a short opinion,' 0 ' overturned the decision
of the hearing examiner. The district court did not mention the
residuum rule or cite to ConEd in its opinion. Rather, the court
based its decision on one of its earlier unreported decisions and
remanded the case to be heard before a new hearing examiner. 102
From this decision the Secretary of HEW appealed to the Fifth
Circuit.
The Fifth Circuit panel considered three issues. The first question was whether the decision of the district court was appealable;
93.
94.
95.
96.
97.
98.
99.
100.
101.
102.

305 U.S. 197 (1938).
Id. at 230.
402 U.S. 389 (1971).
Id. at 407.
402 U.S. 389 (1971).
Id. at 391-92.
Id. at 395-96. There were actually two hearings.
Id. at 396.
Perales v. HEW, 288 F. Supp. 313 (W.D. Tex. 1968) (San Antonio Div.).
Id. at 314.
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and to this the panel answered in the affirmative. °3 The second
question was whether hearsay evidence was admissible over a proper
objection in an administrative hearing and again the court answered
affirmatively.' ° The final question before the court on appeal was
whether that same hearsay was, standing alone and without more,
substantial evidence sufficient to uphold the decision of the hearing
examiner. This question the court answered in the negative." 5 Judge
Skelton,'" writing for the court, reviewed the definition of substantial evidence and the cases which held that mere uncorroborated
hearsay could not constitute substantial evidence. 07 Considering
these sources the court concluded that the hearsay evidence before
it, because it was directly contradicted by the testimony of Mr.
Perales and his doctors, was of little probative force and therefore
could not constitute substantial evidence in support of the hearing
examiner's decision.0 8 The court affirmed the decision of the district
court.
In denying Perales' petition for rehearing,0 9 the court explicitly
stated its holding:
[mere] uncorroborated hearsay evidence . . . in a social security
disability case tried before a hearing examiner. . . is not substantial evidence that will support a decision of the examiner adverse
to the claimant, if the claimant objects to the hearsay evidence and
if the hearsay is directly contradicted by the testimony of live
medical witnesses and by the claimant who testify in person before
the examiner . . . . This is especially true if the claimant requests
that the absent. . . witnesses. . . be subpoenaed to testify at the
hearing and the examiner fails or refuses to summon them.
When these conditions are not present, there is nothing to
prevent an examiner from basing his decision, which is adverse to
the claimant, on hearsay medical evidence, if such evidence has
sufficient probative force to support his decision.""
It seems clear under the Fifth Circuit's rationale in Peralesthat
in order to avoid an adverse decision based on hearsay evidence,
103. Cohen v. Perales, 412 F.2d 44 at 48-49 (5th Cir. 1969).
104. Id. at 49-52.
105. Id. at 55.
106. Judge Skelton is a judge of the Court of Claims and was sitting on the Fifth Circuit
by designation.
107. 412 F.2d at 52-53.
108. Id. at 55.
109. Cohen v. Perales, 416 F.2d 1250 (5th Cir. 1969).
110. Id. at 1251. (Emphasis added).
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the claimant need only.(1) object to the proffered testimony and (2)
present direct, live testimony contradicting it. The panel considered
the effect of the petitioner's subpoena power only collaterally, and
then only as the hearing examiner's refusal to subpoena witnesses
might affect the right of the claimant."' The panel did not consider
what would happen if the petitioner failed to subpoena the witnesses whose hearsay statements were offered. It was to this point,
however, that the Supreme Court attached the greatest significance
in its consideration of the case.
The Supreme Court reversed the Fifth Circuit and held that
hearsay evidence could be substantial evidence even though there
was direct and contradictory medical testimony."' The Court rejected the argument of the petitioner that the use of hearsay violated his due process right because he had no opportunity to crossexamine the agency's doctors. Rather, the Court held that Mr. Perales' failure to use the subpoena power available to him was determinative and that because he did not subpoena the agency's doctors
he could not complain of the use of their hearsay statements."' The
Court then examined the probative worth of the hearsay. It found
the reports to be reliable and probative because they were unbiased,
independent, and extensive, and because medical reports had long
been judicially accepted as trustworthy." 4 This examination of the
probative worth of the hearsay was, however, of secondary importance to the Court's major point which was that Mr. Perales had
failed, after proper notice, to utilize the subpoena power available
to him. Therefore, he could not complain of the introduction and use
of the "reliable and probative" hearsay.
Because the Supreme Court discussed only the subpoena issue
in Perales, the continued vitality of the Fifth Circuit's two conditions, objection and contradictory testimony, was questionable. The
circuit may or may not have resolved this question in School Board
of Broward County v. H.E.W., " decided during this survey period.
In that case the Florida school board appealed from a determination
that it was ineligible to receive federal aid under the Emergency
School Assistance Program (ESAP) because it had sold property to
111.
112.
113.
114.
115.

Id.
402 U.S. at 402.
Id.
Id. at 402-406.
525 F.2d 900 (5th Cir. Jan., 1976).
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three racially discriminatory private schools."' The school board did
not contest the fact of a sale of property; it did, however, contest
the finding that the private schools were racially discriminatory." 7
The evidence before the hearing examiner was clearly hearsay. First
there was the written report of one of the school board's own employees stating that one of the private schools would not accept blacks."' 8
There was also testimony from a member of a bi-racial committee
appointed by the district court that another of the private schools
would not admit blacks."' Finally, there was the testimony of a
witness whose younger brother and sister attended a third private
school that the institution had given her a business card (itself
introduced into evidence) that said that the school's policy was one
of non-integration. 20 There was other evidence available; in fact,
the district court said that "there was a mountain of evidence pointing to the fact that . . .[the schools] . . . discriminated on the
basis of race at the time of the hearing.""'' However, this evidence
was not presented to the hearing examiner. 22 Only hearsay evidence
of discrimination was presented at the hearing because under the
Office of Education regulations, there was no subpoena power available in a hearing concerning termination of emergency assistance
funds. 2 3 Because the regulations made no provisions for subpoenas,
neither the school board nor the HEW could force the presence of
witnesses who could give direct testimony on the discrimination
issue. While the school board did object to the introduction of the
hearsay, it did not present contradicting evidence of its own.124 The
district court overturned the decision of the hearing examiner and
held that: (1) there was no substantial evidence that the private
schools discriminated at the time of the sale; and (2) that the evidence before the hearing examiner was hearsay and as such could
not constitute substantial evidence.'2
116. Id. at 904.
117. Id.
118. Id. at 906.
119. Id. at 907.
120. Id.
121. School Bd. of Broward Cty., Fla. v. HEW, 390 F. Supp. 13 at 15 (S.D. Fla., Aug.,
1976).
122. Nor should this evidence have been presented because the only question was the
nature of the schools at the time of sale. Id.
123. 45 C.F.R. § 181.15(6)(2) (1976).
124. 525 F.2d at 907.
125. 390 F. Supp. at 16.

1977]

ADMINISTRATIVE LAW

When the case was appealed, the Fifth Circuit panel was faced
with a petitioner, the school board, that did not satisfy one of the
conditions set out in the Fifth Circuit Perales decision because it
had not offered contradicting testimony. Further, it could not come
under the Supreme Court's Peralesrationale, because no subpoena
power existed. The court in Broward County resolved the case by
drawing upon parts of the rationale used in both of the cases. From
the Fifth Circuit opinion the court borrowed the "contradicting testimony" condition. The court found that the Supreme Court had
not altered that part of the Fifth Circuit decision, which held that,
absent direct contradictory evidence, probative hearsay could be
relied upon by, the hearing examiner.' From the Supreme Court
opinion in Peralesthe court extracted the test for reliability of the
hearsay evidence and considered some of the factors used by the
1
Supreme Court to evaluate the probative force of the hearsay. 2
Using one of these criteria the court found that the parties relating
the hearsay were unbiased and independent or were employees of
the school board who could be relied upon to be unbiased.'2 However, the Fifth Circuit did not apply all of the Supreme Court's test.
For example, the panel did not discuss the historical nature of the
hearsay; that is, it did not find that this particular kind of hearsay
was a type traditionally relied upon by the courts. Neither did the
court discuss the fact that the school board lacked the power to
subpoena witnesses.
The seeming effect of the Broward County decision is to firmly
establish that a petitioner must overcome three obstacles to successfully challenge a hearing examiner's reliance on hearsay evidence.
First, the petitioner must show that he objected to the introduction
of the hearsay evidence at the hearing. Second, he must show that
he presented some evidence contradicting the hearsay. Finally, the
petitioner must show that he was unable to subpoena the missing
declarant in order to cross-examine him. The first requirement is
necessary in order to prevent waiver. The third requirement would
seem unavoidable because it is the holding of the Supreme Court.
The second condition, however, is open to question because it may
in reality be a part of the third and because it may have an undesired effect on the burden of proof.
126.
127.
128.

525 F.2d at 907.
See note 111 supra and accompanying text.
525 F.2d at 907.
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The Broward County decision illustrates the problems engendered by the requirement that direct evidence be presented by the
party complaining of the introduction and use of hearsay evidence.
First, it should be noted that Judge Dyer in Broward County did not
say that the lack of contradictory evidence was determinative. 9 He
said only that it "goes far towards supporting a finding that the
hearsay constitutes substantial evidence.' ' 3 0 Despite the care with
which Judge Dyer worded his opinion, a question still remains what evidence could the school board have introduced? Because the
Office of Education regulations did not provide for the issuance of
subpoenas, all non-party witnesses for either side had to appear
voluntarily. That the officials might have appeared voluntarily does
not change the fact that the school board simply was not in the same
position as the petitioner in Peralesbecause the school board could
not with certainty produce direct evidence contradicting the hearsay offered by HEW.
Judge Dyer may have avoided this distinction between Broward
County and Perales when he said that there was no contradicting
evidence.' 3 Conceivably Judge Dyer's use of the word "evidence"
instead of "testimony" means that the school board could have
presented hearsay evidence of its own that contradicted the hearsay
offered by HEW and thereby have satisfied the "contradictory"
requirement. If this is the meaning of Judge Dyer's terminology, it
fails to acknowledge the fact that unbiased and independent hearsay is not equally available to both sides. 32 Due to the lack of subpoena power, there would appear to be no way that the school board
could have insured presentation of hearsay evidence favorable to its
position. Because Perales demands unbiased and independent hearsay, the testimony of school board officials or employees who would
likely be willing to testify would be suspect. Moreover, it would
seem that any voluntary witnesses would be subject to strict scrutiny by the hearing examiner. The bias of voluntary witnesses is not
an insurmountable obstacle; indeed, the voluntary witnesses for the
HEW in Broward County were found to be unbiased and independent . ' But, even if the school board could find unbiased and independent witnesses, getting them into a hearing to voluntarily chal129.
130.
131.
132.
133.

Id.
Id.
Id.
Id. at 907-08.
See notes 115-17 supra and accompanying text.
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lenge the federal government could be difficult. It would seem to
follow then that the Fifth Circuit's requirement of contradictory
testimony (or evidence) cannot exist after Perales in a situation
where no power to subpoena witnesses exists. This requirement
should be viewed as being subsumed into the greater doctrine of
Perales:that is, that the power to subpoena witnesses is the curative
factor in the consideration of hearsay evidence in administrative
hearings. If Mr. Perales had not had the power to subpoena the
hearsay declarants to cross-examine them, the Supreme Court
would not have allowed the hearsay to be considered substantial
evidence.' 3 The same should hold true in the BrowardCounty situation. There the hearsay should not have been considered substantial
evidence because the school board had no power to subpoena witnesses to contradict it.
The second problem emanating from the Broward County rationale is that by requiring the school board to present contradictory
evidence in the case, the court may have unintentionally created an
additional burden of proof. The Office of Education regulations governing the termination of federal assistance to schools state that
termination hearings should be conducted pursuant to the provisions of the APA.3 5 Section 556(d) of the APA provides that the
burden of proof is on the proponent of the rule or order that is the
subject of the hearing. 36 The rule or order involved in this case was
the termination provision set out in the Office of Education Regula"' That rule says that assistance may be terminated if the
tions. 37
Commissioner, after notice and hearing, determines that the recipient of assistance has failed to carry out its approved project or has
failed to comply with any applicable law, regulation, or condition.",
In Broward County, the HEW was the proponent of the termination
"rule" because it asserted that the school board had failed to comply with applicable regulations and conditions in making application for assistance.

3

Because the HEW was the proponent of the

134. Indeed, because the Court addressed itself primarily to the due process arguments,
it may well be that the Court would find constitutional infirmity in such a situation. See
402 U.S. at 390.
135. 45 C.F.R. 181.15(b)(2).
136. 5 U.S.C. § 556(d) (1976).
137. See note 135 supra and accompanying text.
138. 45 C.F.R. 181.15(b)(2).
139. As the proponents of the rule the HEW had a burden of going forward with
evidence sufficient to set up a prima facie case. The co-equal burden on the opponent of the
rule is also a burden of going forward. The proponent of the rule, however, carries the addi-
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rule, it bore the burden of proving failure by the school board. This
was not the case in Perales. There, Mr. Perales was applying for
social security disability benefits and under the applicable Social
Security regulations he bore the burden of proving his eligibility for
those benefits." 0 The petitioner in Peralesdid not put on his medical testimony for the purpose of contradicting the hearsay offered
by the agency; rather, he put it on to sustain his burden of proof
under the regulation. In Broward County, the HEW had the burden
of proof, and to say that the agency sustained this burden and
presented substantial evidence of the school board's failure because
the school board did not and could not put on better hearsay creates
an additional burden that is not contemplated by either the regulations or the statute. The school board, of course, was not completely
free of any obligation to present proof. Indeed, the advisor's notes
to section 556(d) of the APA specifically contemplate a burden of
proof on the opponent of a rule or order as well as the burden on
the proponent. 4 ' The Fifth Circuit requirement of "direct and contradictory" testimony or evidence is a heavier obligation than the
rule encompasses, however. The "direct and contradictory" requirment imposes on the opponent of the rule or order - the school
board in this case - a burden that is equal to that of the proponent
of the rule. The opponent is, in effect, obligated to prove he did not
do the very things the agency is obligated to prove that he did.
Further, the opponent is obligated to disprove the agency's case
before there is ever a determination that the agency's evidence is
reliable. This is not the burden contained in section 556(d). This
additional burden created by the Broward County court is distinct
from the requirement of subpoenaing hearsay declarants. The extra
burden on the opponent of the rule will arise only in cases like
Broward County in which no subpoena power exists and then only
when the proponent of the rule or order relies on hearsay evidence.
But in those cases where it does arise, it seems clearly contrary to
the intent of the legislators and administrators.
tional burden-the burden of persuasion. This burden is not transferred or imposed on the
opponent of the rule. S. Rep. No. 752, 79th Cong., 1st Sess. 30 (1945), represented in [Desk
Book] AD. L. 2D (P & F) at Stat. 11 (1977).
140. 20 C.F.R. § 404.1523 (1976); see also 42 U.S.C. § 423(d)(3) (1970) and 20 C.F.R. §
404.1501(c) (1976). A social security claimant need not "prove" his claim in the technical
sense of that word; he need only "raise a serious question" and burden shifts to the agency.
See also, K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 14.14 (1976).
141. S. Rep. No. 752, 79th Cong., 1st Sess. 30 (1945), reprinted in [Desk Book] AD. L.
2D (P & F) at Stat. 11 (1977).
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As mentioned in the introduction, this section of the administrative law survey is not intended to be an exhaustive analysis of
the case law of the Fifth Circuit during the past survey year. Its
purpose is only to acquaint the reader with a selected few of the
significant cases decided during this reporting period affecting particular agencies.
A.

The FederalReserve Board

In Alabama Association of InsuranceAgents v. Board of Governers of the FederalReserve System, 2 a Fifth Circuit panel reviewed
the power of the Federal Reserve Board to allow bank holding companies to engage in non-banking activities. Specifically, the Alabama Association of Insurance Agents, the National Association of
Insurance Agents (NAIA), and others were challenging Federal Reserve Board orders that allowed two bank holding companies to act
as agents in the issuance of certain types of insurance policies."' The
court affirmed the orders in part and reversed in part."'
The court's opinion was divided into two major parts because
there were two tests for determining the validity of the Board's
order. The first test considered by the court was the general test
prescribed by the 1956 Bank Holding Company Act."15 That Act
commanded that before a bank holding company could be authorized to engage in non-banking business there had to be a showing
that the activity was "closely related" to banking."' To determine
whether insurance activities were "closely related" to banking, the
court relied heavily on the District of Columbia Circuit decision in
National CourierAssociation v. Board of Governors of the Federal
Reserve System" 7 (Courier). In Courier the issues were almost
identical, except that courier services instead of insurance sales
were the activities involved. Using the Courier"arbitrary and capricious" standard of review, the court sustained two types of insurance activity authorized by the Board's regulation, but found that
three other types of insurance lacked the requisite "close relation"
to banking." '8
142.
143.
144.
145.
146.
147.
148.

533 F.2d 224 (5th Cir. June, 1976).
Id.at 231.
Id. at 254.
Bank Holding Company Act of 1956 §§ 2-12, 12 U.S.C. §§ 1841-1850 (1970).
Bank Holding Company Act of 1956 § 4(c)(8), 12 U.S.C. § 1843(c)(8).
516 F.2d 1229 (D.C. Cir. 1975).
533 F.2d at 240-44.
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The court then alalyzed the regulation by using the second test
prescribed by the statute. This test, added to the Bank Holding
Company Act by 1970 amendments," 9 commanded that the nonbanking activities of the bank holding companies not only had to
be "closely related" to banking, but also had to be for the "public
benefit."1 5 The "public benefits" test had not been an issue in
Courier and presented a question of first impression for the court.' 5'
The Alabama Association court noted that the "public benefits"
test directed the Board to balance several factors in its determination that a bank holding company could engage in non-banking
activity. The Board was first instructed by the statute to determine
whether the activity would be for the public benefit by promoting
convenience, increased competition, or maximized effeciency. The
Board was further instructed to weigh any public benefit against
possible adverse effects, such as "undue concentration of resources,
decreased or unfair competition, conflicts of interests, or unsound
banking practices.' 52 The court determined that the proper standard of review in scrutinizing the Board's compliance with the public benefits test was the substantial evidence standard.'5 3 The court
also determined that because the Board has chosen to disregard the
findings and recommendations of the Administrative Law Judge
who had heard the case, the Board's findings on public benefit
should not receive the amount of deference that they might otherwise have received.' 5 4 Applying these principles, the court stated
that the Board's finding that its order would result in greater convenience and efficiency was not supported by substantial evidence,
chiefly because the Board had failed to clearly specify why its conclusion differed from that of the Administrative Law Judge.' 5 As to
the issue of increased competition, the court agreed with the Board,
stating that the Board had clearly delineated the reason that its
finding differed from that of the Administrative Law Judge.' 6 The
Board findings on possible detrimental effects fared much better.
149. Bank Holding Company Act Amendments of 1970, 12 U.S.C. § 1843(c)(8).
150. Id.
151. The Courier court stated that it was expressly agreed that the issue of the "public
benefits" test was not before it. 516 F.2d at 1233 n.5. There appear to be no other cases in
which the issue was raised.
152. Bank Holding Company Act Amendments of 1970, 12 U.S.C. § 1843(c)(8).
153. 533 F.2d at 246.

154.

Id.

155.
156.

Id. at 247-49.
Id. at 249.
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The Fifth Circuit agreed with the Board that the orders would not
decrease competition, create unfair competition, unduly concentrate resources, or create conflicts of interest. 5 ' On balance then,
because it found one positive factor and no negative ones, the court
held that the orders would benefit the public. Therefore, it upheld
the regulation and orders with the exception of those it had found
violative of the "closely related" test. 58
Both parties petitioned for rehearing and, again, both parties
were partially successful. The insurance agents urged that the
court's ruling that bank holding companies and their subsidiaries
could sell certain kinds of insurance swept too broadly. The Fifth
Circuit agreed and in a per curiam decision on rehearing modified
its original opinion to approve the sale of these types of insurance
only by bank subsidiaries of bank holding companies.' 9 The Federal
Reserve Board in its petition for rehearing challenged the court's
finding that one subsection of the regulation did not meet the
"closely related" test and urged that there were sufficient facts from
which the court could conclude that the subsection did in fact meet
the test. 10 The insurance agents urged that the Board was incorrect.
The court, however, did not follow either petition; rather, it vacated
that portion of its original opinion that discussed this particular
subsection and said that it would pretermit any ruling on that issue
until the Board sought to implement it."'1

As Judge Thornberry noted at the beginning of his opinion, this
was but one battle in a long and continuing war 2 and, as it turned
out, it was a battle from which neither side emerged a clear victor.
To be sure, the bank holding companies have gained ground, especially with the passage of the 1970 amendments; but the insurance
industry is sure to resist. Alabama Association, as a case of first
impression, may be no more than an opening skirmish and whether
the case will stand as a model or as a source of controversy remains
to be seen.
B.

The Federal Power Commission

Because the Fifth Circuit's geographical area includes the
157.
158.
159.
1977).
160.
161.
162.

Id. at 249-52.
Id. at 252.
Alabama Ass'n of Ins. Agents v. Board of Governors, 544 F.2d 1245 (5th Cir. Jan.,
Id. at 1247.
Id.
533 F.2d at 231.
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major natural gas producing states and because the Circuit's area
is so large, the cases from the Circuit concerning the Federal Power
Commission (FPC) deal with both producer and customer complaints about actions of the Commission. In this reporting period
the Circuit made significant decisions concerning the rate structure
of the natural gas industry, especially with regard to the Commission's new national rate for new gas. The courts of the Circuit also
considered the problems of curtailment plans and the problems of
allocating gas to intrastate or interstate transmission facilities.
Throughout the cases in all of these areas the court expressed awareness of the energy crisis.' 3 Further, they were receptive to plans to
cope with it, even if those plans were admittedly experimental.
1.

National Rate For New Gas

By far the most significant case in the past year was Shell Oil
Co. v. FederalPower Commission (National Rate Cases)." In that
case the Fifth Circuit panel somewhat reluctantly approved an FPC
order setting a national rate for the wellhead sales of new natural
"' This new national
gas. 65
rate differed from the past ratemaking
orders of the FPC in two important aspects. First, the scope of the
order was obviously enlarged. In the past, rates were set either on
an area basis or, occasionally, for individual producers.",6 The new
rate set wellhead prices for all producers of new gas without regard
to their location. 67 The second major change represented in the new
rate was in its creation; it was made through a rulemaking process
and not through an adjudicatory process, as had been the procedure
in area rate cases. Although the court found that neither of these
163. See, e.g., Vreeland v. F.P.C., 528 F.2d 1343 (5th Cir. May, 1976); Louisiana Power
& Light Co. v. F.P.C., 526 F.2d 898 (5th Cir. Feb., 1976).
164. 520 F.2d 1061 (5th Cir. Oct., 1975) aff'd Opinion Nos. 699, 51 F.P.C. 2212 (1974)
and 699-H, 52 F.P.C. 263 (1974).
165. Technically the court was reviewing a series of orders of the F.P.C. Id. n.1 at 1064.
The F.P.C. issued its opinions and orders in the National Rate Proceedings, Docket No. R389-B, Opinion No. 699, 51 F.P.C. 2212 (June 21, 1974); Opinion No. 699-A, 52 F.P.C. 263
(Aug. 2, 1974); Opinion No. 699-B, 52 F.P.C. 700 (Sept. 9, 1974); Opinion No. 699-C, 52
F.P.C. 851 (Sept. 26, 1974); Opinion No. 699-D, 52 F.P.C. 915 (Oct. 9, 1974); Opinion No.
699-E, 52 F.P.C. 1148 (Oct. 31, 1974); Opinion No. 699-F, 52 F.P.C. 1226 (Nov. 7, 1974);
Opinion No. 699-G, 52 F.P.C. 1551 (Nov. 29, 1974); Opinion No. 699-H, 52 F.P.C. 1604 (Dec.
4, 1974); Opinion No. 699-I, 53 F.P.C. (Jan. 7, 1975). The principle order appeal form
can be found in Opinion No. 699-N, 52 F.P.C. 1604-1702 (Dec. 4, 1974) as modified by Opinion
No. 699-1, supra.
166. See, e.g., Permian Basin Area Rate Cases, 390 U.S. 747 (1968).
167. Certain allowances were made for particular cost factors in the different areas. 52
F.P.C. at 1652-55.

1977]

ADMINISTRATIVE LAW

915

changes was fatal to the new rate, it did so only because it felt
constrained by judicial precedent. 6 8 Discussing the standard of review, the court noted that the production and transmission of natural gas was a complex and delicate area and that the FPC was faced
with a difficult task in trying to balance the producer's need for
working capital with the interests of the consumers in the price of
the gas. The panel further indicated, however, that its indulgence
of the FPC was strained to the point of breaking because the FPC
had failed to reach a satisfactory approach to the problems it was
charged with solving.' The court chided the FPC for having to issue
orders that would not be sustainable but for the "kid glove" treatment they were given by the courts 7 ' and suggested that the FPC's
problem lay in its "failure to assess the consequences of its various
policies."' 7 ' Further, the court cautioned the FPC that in the future
FPC orders might undergo stricter judicial scrutiny as the FPC
becomes accountable for the experience it should have gained in its
many experiemental approaches to the problems confronting it. 7"
Having duly admonished the FPC, the court found that the
proper standard of review to be used in the NaturalRate Cases was
one that encompassed heightened deference to the FPC because this
new rate structure was yet another experimental approach to natural gas regulation.'73 Under this limited standard of review the court
found that the new rate was sustainable because the gas companies
had failed to show that the new structure was unjust or unreasonable or that the Commission had violated the statutory or judicial
requirements for ratemaking.'7 4 The protests of the producers that
the "national" rate was not permissible were rejected because there
was no legal impediment to the FPC making a national rate rather
than area rates. In making this determination, however, the court
said that it could not use the precedentially proper standard for
reviewing new rates because such an approach would be unworkable.'7 5 Rather, it had only to decide if the new rate was
"confiscatory"; and because it decided that the rate was not, it
168.
169.
170.
171.
172.
173.
174.
175.

520 F.2d at 1074, 1076.
Id. at 1072.
Id.
Id.
Id.
Id.
Id. at 1074.
Id. at 1073.
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upheld the Commission's decision.17 The court also rejected the gas
companies' argument that the FPC had violated their due process
rights by proceeding under rulemaking procedures rather than by an
adjudicatory process.' According to the Fifth Circuit there was no
statutory right to an adjudicative process and the constitution did
not demand pre-order adjudicative hearings because the delay engendered by those hearings would defeat the purpose of the new
rate.
The specific objections of the gas companies to particular provisions of the new rate'78 also merited attention, but the court's treatment of them is not nearly as important as its original determination that the rate was sustainable. The original decision is doubly
important in light of the dissatisfaction the court showed with the
procedures and orders of the FPC. The National Rate Cases could
be the beginning of the end of the FPC's success in the courts.
Growing congressional pressure for the deregulation of natural gas
could end the problem, but if deregulation does not pass the legislature, it is predictable that the courts in the Fifth Circuit will hold
the FPC strictly accountable for its policies and for forecasting the
long-range effects of those policies.
2.

CollateralIssues of the New National Rate

The FPC, in formulating its new national rate, required gas
producers to submit detailed information on their sales, customers,
prices and reserves. "' The gas producers challenged the FPC's disclosure order on the grounds that the FPC could not force disclosure
and, even if it could, it could not in turn disclose the information.
The Fifth Circuit considered the arguments of the gas producers in
two cases. In Continental Oil Company v. FPC'0 a Fifth Circuit
panel held that the FPC could require disclosure of sales and cus176. Id. at 1073-74.
177. Id. at 1074-76.
178. The gas companies specifically objected that the new rate (1) should not apply to
renewal contracts; (2) would destroy vintaging of gas; (3) contained a "productivity projection" that was not justified; (4) erroneously incorporated a "Discounted Cash Flow" methodology; (5) erroneously failed to consider federal income tax in its calculations; (6) set an
erroneous and improper rate of return; (7) improperly calculated lease acquisition costs; (8)
improperly calculated the "net liquid credit"; (9) retroactively, and improperly, modified
prior rate opinions by not allowing "new" gas to be used in "refund work-off" situations; (10)
improperly modified prior "limited term and emergency sales" procedures; and (11) failed
to consider many relevant non-cost factors in setting the new rate. 520 F.2d at 1076-84.
(Jan. 9, 1975), as modified by Order No. 521179.. F.P.C. Order No. 521, 53 F.P.C. (March 17, 1975).
(Feb. 19, 1975) and Order No. 521-B, 53 F.P.C. A, 52 F.P.C. 180. 519 F.2d 31 (5th Cir. Sept., 1975), cert. denied, 96 S. Ct. 2168 (1976).
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tomer information from the companies' intrastate operations but
that public disclosure of this information was not allowed.',' The
court reasoned that the information came under the trade secrets
exception to the Freedom of Information Act' 2 and that its disclosure would serve no purpose. In Pennzoil Co. v. FPC'3 a different
panel held that information on natural gas reserves could be required and that it could also be disclosed to the public.' 4 The
Pennzoil court distinguished Continental Oil by saying that on balance the information in Pennzoil concerning reserves would serve a
legitimate purpose - to spur exploration - if the Commission in a
proper exercise of its discretion decided to release it.' 5
Another problem raised by the new national rate is that it covers only "new" gas.' 6 As more and more producers seek to qualify
for the new rate, problems will inevitably arise as to the meaning
87 illustrates one of the problems
of "new" gas. ECEE, Inc. v. FPC'
that will certainly arise. In that case the Fifth Circuit panel held
that the FPC had correctly refused ECEE's motion to withdraw its
application for a certificate under the old rate and to substitute an
application under the new national rate. '
3. Allocation of Gas to Interstate and IntrastateSystems
Because higher prices may be obtained in the intrastate market
in Texas, Texas gas producers are most anxious to sell as much gas
as possible to intrastate transmission companies. A problem arises
when a producer has a contract in which his production, or part of
it, is dedicated to interstate customers. As would be expected the
producers seek to sell as much gas as possible to intrastate systems
within the limits of their interstate contracts. This naturally leads
to contract disputes over the amount of gas contracted for in the
interstate contracts. Examples of these contract disputes are
Vreeland v. FPC8s and Mitchell Energy Corp. v. FPC." These cases
involve the analysis of the contracts in question and are not easily
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.

Id. at 36.
Freedom of Information Act, 5 U.S.C. § 552(b)(4) (1970).
534 F.2d 627 (5th Cir. July, 1976).
Id. at 631-32.
Id. at 632.
52 F.P.C. at 1650.
526 F.2d 1270 (5th Cir. Feb., 1976).
Id. at 1272-73.
528 F.2d 1343 (5th Cir. Mar., 1976).
533 F.2d 258 (5th Cir. June, 1976).
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subject to generalization.'91 Perhaps the most that can be said for
these types of cases is that they are sure to continue as long as there
is such a significant price differential between interstate and intrastate gas.
4.

CurtailmentPlans

Another incident of the energy crisis is curtailment plans.
These plans involve the setting of priorities between the different
types of gas consumers. The plans present two distinct problems.
The first is whether the curtailment plan as approved by the FPC
is correct and supported by substantial evidence. The second involves the question of compensation by high priority users paid to
low priority users when there is not enough gas to supply both.
In Louisiana Power & Light Co. v. FPC9 2 a Fifth Circuit panel
found that the FPC's rejection of a four-priority curtailment plan
in favor of a three-priority plan was not supported by substantial
evidence. 9 3 Louisiana Power & Light was the culmination of two
previous Fifth Circuit decisions involving different curtailment
plans for customers of United Gas Pipe Line Company.'94 At various
times there had been three, four and five-priority plans." 5 The significance of the case was not in the fact that the court became
involved in the actual formulation of curtailment plans, because it
is understandable that the petitioners would seek to protect their
substantial economic interests in every way possible; nor is the case
significant because the court found that the FPC's plan was not
supported by substantial evidence, because this was merely another
way of saying that the FPC had not complied with the court's earlier
decisions. The case's significance lies in the fact that even though
the court found the FPC's plan was not supported by substantial
evidence, the plan was allowed to remain in effect because it was
the middle of the winter and a change in the curtailment plan would
have created severe problems.'"1 This is yet another example of the
"kid glove" treatment that the FPC received from the judiciary
191. In both cases the decision turned on an analysis of the terms of the particular
contract and the conduct of the parties.
192. 526 F.2d 898 (5th Cir. Feb., 1976).
193. Id. at 908.
194. Louisiana v. F.P.C., 503 F.2d 844 (5th Cir. 1974); International Paper Co. v.
F.P.C., 476 F.2d 121 (5th Cir. 1973).
195. 526 F.2d at 911.
196. Id.
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because of the sensitivity of the area that it regulates. While the
language of the court was not nearly as strong as that of the court
in the National Rate Cases, the tenor of the opinion suggests again
that the FPC's grace period may be running out. "7
In two other cases involving the FPC and curtailment plans,
two different panels held that the FPC had the authority and jurisdiction to consider the claims of low priority customers for compensation from high priority users. In Mississippi Public Service Com9 s and Fort Pierce Utility
mission v. FPC1
Authority v. FPC,99 the
Fifth Circuit panels held, without expressing an opinion on the merits, that it was a clear incident of the FPC's power over the movement of interstate gas to consider the compensation claims of lowpriority users.2 °0
III.

Conclusion

The past year has been a busy and productive one for the Circuit in the Administrative Law area. The Circuit has once again
shown considerable foresight, especially in interpreting the review
provisions of the Administrative Procedure Act so that the decisions
in this Circuit presaged the amendments to the Act. The volume of
cases dealing with specific agencies, especially the Federal Power
Commission, indicate that major developments are imminent, as do
the indications given by the courts on specific issues such as the
scope of the review under the APA. The mood of the Circuit remains
one of general amicability to review of agency action, with a few
exceptions.
Michael J. Crowley
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198.
199.
200.
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notes 162-65 supra and accompanying text.
F.2d 1345 (5th Cir. Nov., 1976).
F.2d 993 (5th Cir. Feb., 1976).
F.2d at 998; 522 F.2d at 1350.

