
ADMIRALTY
The Fifth Circuit, during this survey period, was again faced

with determining the implications of the Moragne/Gaudet-line of
cases, as it will be for some time to come. Three of the survey cases
are discussed under this survey's first subdivision, Expansion in the
Moragne/Gaudet Era. The balance of this survey article is con-
tained under the second and final subdivision, Admiralty
Jurisdiction. This subdivision reviews five areas of Admiralty law
in which the Fifth Circuit has expanded the limits of Admiralty
jurisdiction beyond what previous law, both statutory and case law,
had allowed.

L Expansion in the Moragne/Gaudet Era

It would be an understatement to merely note that Moragne v.
States Marine Lines' was a landmark decision in Admiralty law.
Moragne marked a crucial turning point in the attitude of federal
courts sitting in admiralty toward the applicability of state statu-
tory law on causes of action in admiralty. As early as 1883, federal
courts recognized and applied state wrongful death statutes in ad-
miralty actions.' This view was strengthened in 1886 by The
Harrisburg3 which held that no cause of action for wrongful death
was provided by the general maritime law and that it must be
afforded by statute. Though expressing no opinion as to whether
actions under state wrongful death statutes could be maintained in
the federal courts,4 the court seemed to recognize such an action.'
However, it was not until 1907 in The Hamilton' that the Supreme
Court sanctioned the application of state wrongful death statutes by
federal courts in admiralty suits.' For over half a century, federal
admiralty courts applied and extended this law.' In 1970, however,

1. 398 U.S. 375 (1970).
2. See, e.g., The E. B. Ward, Jr., 17 F. 456, 460 (E.D. La. 1883).
3. 119 U.S. 199 (1886).
4. The statute of limitations had run on this cause of action.
5. 119 U.S. 199, 213 (1886).
6. 207 U.S. 398 (1907).
7. Id. at 404.
8. Later decisions expanded this basic doctrine and confounded this segment of the law

into a "jurisprudential hell." G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 6-31, at 367
(2d ed. 1975) (hereinafter cited as GILMORE & BLACK). The major decisions in this area include
Western Fuel Co. v. Garcia, 257 U.S. 233 (1921); The MNV Tungus v. Skovgaard, 358 U.S.
588 (1959); Hess v. United States, 361 U.S. 314 (1960); and Goett v. Union Carbide Corp.,
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the Supreme Court overruled The Harrisburg line of cases in the
Moragne decision. There, the Supreme Court held that the non-
statutory general maritime law encompassed a cause of action for
wrongful death caused by negligence or unseaworthiness on all na-
vigable waters-whether in state territorial waters or on the high
seas.' Thus, at least one possible interpretation of Moragne was that
the general maritime law superseded all state statutes in affording
a remedy in admiralty wrongful death actions.

However, the question still remained whether Moragne actually
supplanted or merely complemented the right to resort to state
wrongful death statutes when death occurred on state territorial
waters or on the high seas. The Fifth Circuit, in Matter of the SIS
Helena, I was faced with this issue. In the SIS Helena, nineteen crew
members of a Coast Guard vessel were injured or killed when the
Freighter Helena collided with it in the territorial waters of Louis-
iana. Claimants filed suit, some alleging diversity jurisdiction and
others both diversity and general maritime law. " Under either juris-
dictional basis, the Louisiana wrongful death statute would have
been the governing law."2 After reviewing the pre-Moragne deci-
sions, the court concluded that "the wrongful death remedy pro-
vided by [Moragne] precludes recognition in admiralty of state
statutes.' 3 According to the court, any rationale for continued ap-
plication of state statutes was obviated by Moragne.14 Where the
recognition of state wrongful death statutes in the pre-Moragne era
was due to the lack of a similar federal cause of action under the
general maritime law, the Moragne decision ended the need for such
recognition.

Post-Moragne judges and commentators have expressed the
view that federal preemption was necessary to effectuate the policy
expressed in Moragne: that maritime law should be "a system of law
coextensive with, and operating uniformly in, the whole country."'"

361 U.S. 340 (1960). For an extensive analysis of this progression, see GILMORE & BLACK §§
6-29 to 6-37, at 359-383 and Matter of S/S Helena, 529 F.2d 744 (5th Cir. April 1976).

9. 398 U.S. 375 (1970).
10. 529 F.2d 744 (5th Cir. April 1976). In footnote 8 of the opinion, the Court noted that

other circuits had refused to apply state law in post-Moragne wrongful death actions, but that
the question had not yet been decided in the Fifth Circuit. Id. at 749.

11. Id. at 747.
12. Id. at 747 n.4. These suits had been filed prior to the Moragne decision.
13. Id. at 753.
14. Id.
15. 398 U.S. 375, 402 (1970). See, Comment, The General Maritime Action for Wrongful

Death: Pleading and Practice in the Wake of Moragne, 10 HOUSTON L. Rxv. 101 (1972). See
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Because state law had been preempted, the general maritime law
with its frequent uncertainties, undecided issues, and inconsistent
applications, is now responsible for delineating the rights and reme-
dies of litigants in admiralty suits. Thus, even with the clarification
of preemption, there is still uncertainty as to the scope of remedies
available, to a claimant in admiralty.

Under the pre-S/S Helena cases, litigants could avoid the un-
certainties of the general maritime law by pleading a cause of action
for wrongful death under applicable state statutes, seeking only
state remedies when the death occurred in a state's territorial wa-
ters."0 However, in post-S/S Helena cases, this tactic will no longer
be available-therefore litigants and courts will be squarely faced
with determining the limits of the rights and remedies under general
maritime law. A recent Supreme Court decision, Sea-Land Services,
Inc. v. Gaudet, 7 provides some indication of the sources to which
courts may look to define the outer limits of the general maritime
law. In that case, Gaudet, a Sieracki-seaman5 recovered a judgment
on his unseaworthiness action. While appeal was pending, Gaudet
died. His judgment was affirmed by the Fifth Circuit 9 and his wife
then instituted a Moragne action for her loss as a result of her
husband's death. The district court dismissed the claim on the
ground of res judicata. The Fifth Circuit reversed the dismissal 0

and the Supreme Court affirmed.2 A majority of courts had inter-
preted state and federal statutes to bar the wife's action for wrongful
death because of the decedent's recovery for his injuries during his
lifetime. However, the Court said that the Moragne wrongful death
remedy was not statutorily created but rather, was judge made and
thus would not be bound by state or federal statutory provisions, or
the case law construing them. 22 Furthermore, as exemplified by the
S/S Helena, state and federal statutes and applicable case law were
available as "persuasive analogies" for federal courts determining
appropriate remedies in a Moragne cause of action 3-thus render-

also Matter of S/S Helena, 529 F.2d 744, 753 n.19 (5th Cir. April 1976).
16. This would have been proper under Moragne because that decision could have been

construed as merely providing and not mandating a general maritime cause of action.
17. 414 U.S. 573 (1974).
18. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946).
19. 414 U.S. at 574.
20. 463 F.2d 1331 (5th Cir. 1972).
21. 414 U.S. 573 (1974).
22. Id. at 579.
23. See, GILMORE & BLACK § 6-33, at 374.
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ing the scope of Moragne recoveries much broader than state causes
of action.

Of importance to judges and practitioners construing Moragne
and Gaudet is the policy behind these decisions. As expressed in
Gaudet:

[Ilt better becomes the humane and liberal character of proceed-
ing in admiralty to give than to withhold the remedy, when not
required to withhold it by established and inflexible rules."

In essence, with these two cases, the Supreme Court has opened the
door to conflicting notions. First, the practitioner and his clients are
no longer bound to statutes, either state or federal, that grant or
deny certain remedies. However, whatever advantage this freedom
creates is lessened by the uncertainty of remedies that are available.
This uncertainty obviously requires extensive inquiry not only into
remedies actually available under applicable state and federal laws
but also, as persuasive analogies, the available remedies in other
jurisdictions. Further, determining the rationale behind such reme-
dies will aid in ascertaining whether the court is likely to withhold
or grant the relief sought. After such inquiries are made, the practi-
tioner faces the crucial question - whether a certain right or rem-
edy in his particular case should be advanced and argued to the
court or whether it is unfounded and should be avoided in an effort
to save the court's time and the client's money.25

This very problem of second-guessing the boundaries of recov-
ery confronted the practitioner in two cases decided this survey
period -Christofferson v. Halliburton Co. 26 and Law v. Sea Drilling
Corp. 2 In Christofferson, the wife of a seaman injured on a drilling
barge in federal waters filed suit against the defendant seeking dam-
ages for loss of consortium under the Jones Act,28 the general mari-
time law, and Louisiana law. The Fifth Circuit, per Judge Roney,
affirmed the district court's dismissal of the wife's claim. The court
held that the Jones Act specifically provides that an injured sea-
man, and not his wife, may maintain an action for damages and

24. 414 U.S. at 814 citing Moragne, 398 U.S. at 387 and the Sea Gull, 21 F.Cas. 909
(C.C.Md. 1865) (No. 12,578).

25. Petition of MN Elaine Jones, 480 F.2d 11 (5th Cir. 1973).
26. 534 F.2d 1147 (5th Cir. July 1976).
27. 523 F.2d 793 (5th Cir. Nov. 1975).
28. Jones Act, 46 U.S.C. § 688 (1970).
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that the FELA25 has been construed to prohibit such a claim by the
wife. 0 As to the general maritime law, the Court cited, as control-
ling, the 1963 case of Igneri v. Cie. de Transports Oceaniques31 which
held that the wife of an injured longshoreman did not have a cause
of action for loss of consortium based upon the warranty of seawor-
thiness.

In following Igneri, the Fifth Circuit necessarily rejected two
contentions made by the wife why it should no longer apply. In both
instances, the Court's reasoning is subject to criticism. She argued
first that 37 states now allow the wife such a recovery whereas only
11 states permitted it at the time Igneri was decided. Second, she
argued that the Supreme Court, in Gaudet, expressed a desire to
"align the dependents' recovery in a maritime death action with
that recovery which a majority of the states would allow dependents

"32

The Court rejected the wife's first contention, professing to fol-
low the reasoning of Igneri. In Igneri, the court evidenced a concern
that admiralty law should conform to the common law which is
uniform or nearly so whenever there is no sufficient reason not to
conform.3 3 Thus, in denying the wife's cause of action in
Christofferson, Judge Roney must have concluded that recognition
by 37 states did not mean that the common law was uniform or
nearly so. In any event, he thought that much of the change in the
law came about through statutory modification.34 This reasoning,
however, seems faulty because the court in Igneri was faced with 11
states in favor of such a claim and 39 opposed.3 5 Thus, at that time,
state law was uniformly, or nearly so, opposed to allowing the wife's
claim. Yet today, 37 states favor such a claim and only 13 are op-
posed. The question can be asked whether this is not uniform, or
nearly so, in favor of such a claim under the Igneri standard the

29. Federal Employers' Liability Act, 45 U.S.C. §§ 51-60 (1970). This is a statutory
scheme made applicable to seamen under the Jones Act.

30. 534 F.2d at 1149.
31. 323 F.2d 257 (2d Cir. 1963), cert. denied, 376 U.S. 949 (1964).
32. 534 F.2d at 1150.
33. Id.
34. Id.
35. 323 F.2d 257 (2d Cir. 1963), cert. denied, 376 U.S. 949 (1964). This assumes that

all of the remaining 39 states had expressed an opinion on such issue and so held. It must be
further noted that the states involved in this classification are states that have not allowed a
wife's claim for loss of consortium in non-maritime cases. In fact, the court in Igneri noted
that it had found no maritime cases relating to claims by wives for loss of consortium other
than district court decisions denying such claims. Id. at 265-66.
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Court professes to follow.3" In sum, the Christofferson Court seems
to have followed only the result, and not the rationale of Igneri.

Judge Roney also rejected the wife's second contention that
maritime law should afford a cause of action where a majority of
states would. Instead, the court reviewed the holding in Gaudet that
a longshoreman's widow has a maritime cause of action for wrongful
death, to recover damages for loss of support, services, society, and
funeral expenses even though her husband prosecuted his claim for
personal injury during his lifetime. Rather than following Gaudet,
however, Judge Roney reasoned that these two cases could be distin-
guished because the seaman in Christofferson was merely injured,
whereas, in Gaudet, the longshoreman died of his injuries. Judge
Roney concluded that Gaudet indicated "no intention to create an
action for loss of consortium under the general maritime law where
the husband was not fatally injured. ' 37 However, the fallacy of
Judge Roney's decision is illustrated in Judge Freeman's dissenting
opinion.

Judge Freeman recognized that the guiding principle underly-
ing the new maritime wrongful-death remedy was derived from Jus-
tice Brennan's policy consideration expressed in Gaudet.31 Judge
Freeman also noted that in allowing a recovery for loss of society in
the maritime wrongful-death remedy, the Supreme Court in Gaudet
realized that such recovery is not allowed under the Death on the
High Seas Act (commonly referred to as DOSHA). 5 However, the
Court allowed such recovery under the maritime wrongful death
remedy, concluding that DOSHA did not "preempt any additional
elements of damage for a maritime wrongful-death remedy which
this Court might deem 'appropriate to effectuate the policies of
general maritime law."' 40 Further, though not considered controlling

36. An examination of Igneri reveals that the uniform common law standard was not
the only reason for denying the wife's claim for loss of consortium. Her claim for loss of
consortium was based on the alleged negligence of the shipowner and also the unseaworthi-
ness of the ship that caused the injuries to her husband while he was working as a longshore-
man. The court did not allow the wife's claim based on negligence because the spouse of a
Jones Act seaman, as contrasted to a longshoreman, was not allowed such recovery and to
hold otherwise would produce an anomalous situation. Further, the court rejected the unsea-
worthiness claim as a "species of liability without fault." he court thought it "should not
be lightly assumed that this strict liability [would run] to other persons not stated to be
within its reach." Id. at 266-68.

37. 534 F.2d at 1151.
38. Id. at 1152.
39. Death on the High Seas Act, 46 U.S.C. §§ 761-68 (1970).
40. 534 F.2d at 1152.
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by the Supreme Court, it was said that such decision "aligns the
maritime wrongful-death remedy with a majority of state wrongful-
death statutes."4 '

Thus, the Fifth Circuit, in Christofferson, failed to effectuate
the policy of law expressed in Gaudet. The wife's injuries were real
and compensable. By succumbing to traditional notions,4 2 the Court
took a step backward from the goal set out in Gaudet. Some eight
months earlier than the Christofferson decision, however, the Fifth
Circuit in Law v. Sea Drilling Corp., recognized and applied such
policies to hold that loss of society is an element of recovery under
a wrongful-death remedy despite the fact that loss of society is not
pecuniary." The defendant there contended that DOSHA created
a cause of action for wrongful death" and was the exclusive remedy
for death on the high seas. Therefore, since compensation under
DOSHA is limited to pecuniary losses' 5 and loss of society is not
pecuniary, the defendant argued that loss of society may not be
awarded under DOSHA. The court rejected the contention that
DOSHA is the exclusive remedy for wrongful death on the high
seas. It recognized that Moragne has at least augmented DOSHA
as a viable alternate basis for recovery and that Gaudet allowed
recovery for loss of society under the general maritime law when
death occurred in state territorial waters. Thus, the Fifth Circuit
extended this particular holding of the Gaudet decision to apply to
the facts in Sea Drilling where death occurred on the high seas. As
a basis for its decision, the court cited the policy grounds discussed
in Gaudet. 1

41. Id. at 1153. Judge Freeman further considered a 1975 Fifth Circuit case Skidmore
v. Grueninger, 506 F.2d 716 (5th Cir. 1975) holding that a husband may recover for loss of
consortium in an admiralty wrongful-death action. He argued that this implicitly overruled
Igneri. See, Pesce v. Summa Corp., 54 Cal. App. 3d 86, 126 Cal. Rptr. 451 (1975).

42. Professor Dobbs recognized that this type of infirmity does exist in some decisions
where the court overlooks the principle that the remedy should be selected and measured to
carry out the purpose for which the law was invoked. D. DoBBs, HANDBOOK ON THE LAW OF

REMEDIES §1.2, at 3 (1973).
43. 523 F.2d 793 (5th Cir. Nov. 1975). The inconsistency is the failure of the court, in

Christofferson, to apply the broad policy considerations in determining the limits of recovery
under the general maritime law. In Sea Drilling, however, the court cited as controlling the
broad policy set forth in Gaudet, supra, to allow recovery of loss of society by the wife due to
the wrongful death of her husband.

44. 46 U.S.C. § 761 (1970).
45. 46 U.S.C. § 762 (1970).
46. 414 U.S. 573 (1974). The Court in Gaudet had rejected the pecuniary loss test of

DOSHA, stating that it was inconsistent with "the humanitarian policy of the maritime law
to show 'special solicitude' for those who are injured within its jurisdiction." Id. at 588.
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There is a distinguishing factor between Christofferson and Sea
Drilling. In Christofferson, the wife's claim was for loss of consor-
tium when her seaman husband was merely injured, whereas in
Sea Drilling, the wife's claim was for loss of society and the action
was not brought until after her seaman husband's death due to his
injuries. A restrictive reading was given to Gaudet by the court
in Christofferson, limiting such broad policy considerations to
wrongful-death actions.

That problem was not presented in Sea Drilling, however, be-
cause the action was for wrongful death. Nevertheless, the language
in Gaudet is broad enough to support a contrary holding in
Christofferson. The Supreme Court desired uniformity and to effec-
tuate this end, expressed the broad policy of recognizing an expan-
sive list of remedies under the general maritime law. This policy has
been obviated by the Fifth Circuit, thus creating an incongruity in
remedies under the general maritime law. Whether a wife's husband
dies as a result of his maritime injuries will determine what reme-
dies a wife may claim under the general maritime law regardless of
how real and compensatory the denied remedy may otherwise be.

Regardless of the Christofferson majority, the policy in
Moragne wrongful death recoveries is clear. The general maritime
law is to become a comprehensive body of rights and remedies avail-
able to litigants in admiralty suits. However, for this approach to
be successful, uniformity of remedies together with flexibility and
liberality in granting them is a necessity. To provide for this flexible
and liberal treatment, the remedies available to litigants should
only be limited by the relationship of the remedy to the substantive
right violated. Professor Dobbs says: "[T]he remedy is merely the
means of carrying into effect a substantive principle or policy. Ac-
cordingly, . . . the remedy should be selected and measured to
match that policy."47 Although not expressly stating it, the Court
in Gaudet seemed to recognize this principle with one qualification.
The Gaudet Court was content merely to follow the lead of state
courts in determining available remedies. However, there is no rea-
son for admiralty courts to so limit themselves, especially with the
expansion of general maritime law and the uncertainties accompa-
nying this expansion. Courts are thus called upon for leadership in
determining appropriate remedies, using other federal and state

47. D. DOBBS, HANDBOOK ON THE LAW OF REMEDIES § 1.2, at 3 (1973).

[Vol. 8:921
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laws as "persuasive analogies" and not as mandatory declarations
of what admiralty law should be.

II. Admiralty Jurisdiction

Admiralty law is truly a distinct and specialized area of the law.
Many of the rights, duties, liabilities, and remedies available are
peculiar to the admiralty field. Thus, it may be important for a
litigant to invoke some aspect of admiralty law in order to take
advantage of a special remedy or assert a special defense." It be-
comes necessary then to determine the limits of admiralty jurisdic-
tion. The Fifth Circuit, in the survey period, has decided five cases
that expand or clarify the limits of admiralty jurisdiction in certain
areas.

A. The General Maritime Law

In Jig the Third Corp. v. Puritan Marine Ins. Underwriters
Corp.,49 the owners of a shrimp boat that sank in the Gulf of Mexico
sued the vessel's manufacturer in contract for breach of warranty
and in tort for negligent design and construction and strict liability.
At trial, the jury found that the defendant was negligent in the
"design and/or manufacture of the vessel" and that the sinking
resulted from such defect °

On appeal, Judge Goldberg prefaced his decision by noting that
the general maritime law governs the existence of any tort-based
cause of action.5" He added that the allegedly tortious sinking in
question was maritime in nature because "there [was] maritime
locality plus a significant relationship to traditional maritime activ-
ity."52 This language gave rise to Jig III Corp. 's applicability as a
test for determining the limits of admiralty jurisdiction in federal
courts.

Regardless of the conclusory nature of the holding in Jig III,
however, the test for determining the limits of admiralty jurisdic-

48. 7A MOORE'S FEDERAL PRACTCE 325 [1], at 3501-03 (2d ed. 1972).
49. 519 F.2d 171 (5th Cir. Sept. 1975), cert. denied, 424 U.S. 954 (1976).
50. Id. at 173.
51. Id. at 174. The Court was concerned mainly with the relationship between contract

actions and tort actions in admiralty law. However, only its short statement on admiralty
jurisdiction is important for purposes of this article.

52. Id. Judge Goldberg cited Executive Jet Aviation, Inc. v. Cleveland, 409 U.S. 249,
268 (1972); In re Motor Ship Pacific Carrier, 489 F.2d 152, 154-55 (5th Cir.), cert. denied, 417
U.S. 931 (1974); and Union Oil Co. v. Oppen, 501 F.2d 558, 560-63 (9th Cir. 1974) as authority
for the conclusion that this case came within admiralty jurisdiction. This conclusion provides
the basis for the subsequent textual discussion.
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tion in this type of case is not clear, particularly in light of recent
Supreme Court and Circuit Courts of Appeals' decisions. Tradition-
ally, a strict "locality test" has been applied to determine what
torts were within admiralty jurisdiction. This test, announced as
early as 1865 in The Plymouth53 and reaffirmed as late as 1971 in
Victory Carriers, Inc. v. Law, 4 states that "the wrong and injury
complained of must have been committed wholly upon the high seas
or navigable waters, or at least, the substance and consummation
of the same must have taken place upon these waters to be within
the admiralty jurisdiction." 5 However, in 1972, the Supreme Court,
in Executive Jet Aviation, Inc. v. City of Cleveland,5" held that
admiralty tort jurisdiction in aviation accident cases requires not
only that the alleged wrong occurs on or over navigable waters but
also that the wrong bear a significant relationship to traditional
maritime activity. The Supreme Court also stated that:

[I]n determining whether there is admiralty jurisdiction over a
particular tort ...reliance on the relationship of the wrong to
traditional maritime activity is often more sensible and more con-
sonant with the purposes of maritime law than is a purely mechan-
ical application of the locality test. 8

Thus, pursuant to the above discussion, the question is whether
the Fifth Circuit has extended the applicability of the Executive Jet
standards to other non-aviation maritime torts. Clearly it has, be-
cause as noted above, Judge Goldberg, in Jig III, implicitly so ex-
tended Executive Jet, citing and relying on In re Motor Ship Pacific
Carrier,5" a 1974 Fifth Circuit decision written by Judge Ainsworth.
In Pacific Carrier, a bareboat charter and the ship owner filed a
third-party complaint and cross-claim, respectively, against an
owner of a paper mill charging that smoke emitted by the mill
unreasonably interfered with the ship's use of the waterway and
constituted a nuisance and an obstruction to navigation. This ob-
struction, they said, proximately caused the collision of the ship

53. 70 U.S. (3 Wall.) 20 (1865).
54. 404 U.S. 202 (1971).
55. 70 U.S. (3 Wall.) at 35.
56. 409 U.S. 249 (1972).
57. Id. at 268. This decision was probably in response to much criticism leveled against

the strict "locality test." See, e.g., 7A MOORE'S FEDERAL PRACTICE 325 [3], at 3521-71,
330 [1]-[5], at 3651-3776 (2d ed. 1972).

58. 409 U.S. at 261.
59. 589 F.2d 152 (5th Cir.), cert. denied, 417 U.S. 931 (1974).
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with a railroad bridge. The question in Pacific Carrier was whether
the alleged cause of action came within admiralty jurisdiction.
Judge Ainsworth concluded that it did. He stated that although the
Supreme Court limited its holding in Executive Jet to aircraft, the
Congress and courts have increasingly predicated "maritime juris-
diction generally on the relationship of the wrong to maritime activ-
ities instead of on the locality of the tort alone."60 He added that if
the locality of the tort was the only factor having a maritime connec-
tion, admiralty jurisdiction would be lacking. Finally, he noted that
"the locality of the tort . . .is only one maritime-connected fac-
tor""1 and enumerated five or six other relationships between the
tort and other traditional maritime activities to uphold admiralty
jurisdiction."

Therefore, a second question arises from a seeming conflict be-
tween Pacific Carrier and Jig III on one hand and on the other,
another recent Fifth Circuit case - Parker v. South Louisiana Con-
tractors, Inc.63 In Parker, a truck driver was injured while walking
along a steel ramp that was attached to land and projecting over the
water to provide ingress and egress for overland vehicles from
docked barges. He alleged a tort action and, as a basis for admiralty
jurisdiction, the general maritime law under 28 U.S.C. § 1333.4 The
Court, per Judge Ainsworth, held that jurisdiction, with respect to
torts, is exclusively dependent upon the locality of the act, citing
Victory Carriers, Inc. v. Law."3 In a footnote, however, he cited
Executive Jet as holding that "a wrong must 'bear a significant
relationship to traditional maritime activity' in addition to comply-
ing with the established 'locality' test in order for admiralty juris-

60. 489 F.2d at 155.
61. Id. Judge Ainsworth also cited with apparent approval Smith v. Lampe, 64 F.2d

201 (6th Cir. 1933). It held that where the negligent act originates on land and the damage
occurs on water, the cause of action is within the admiralty jurisdiction because "the locality
of the thing to be considered is that of the thing injured and not of the agent causing the
injury . . . " 489 F.2d at 157, citing Smith v. Lampe at 202. Thus Judge Ainsworth's
statement that admiralty jurisdiction would be lacking if the locality test was the exclusive
determinant of admiralty jurisdiction is inconsistent with Smith because in Pacific Carrier,
the accident did occur on water, viz., a ship channel in Georgia.

62. 489 F.2d at 155.
63. 537 F.2d 113 (5th Cir. Aug. 1976), cert. denied, 97 S.Ct. 1175 (1977).
64. He also alleged the Admiralty Jurisdiction Extension Act, 46 U.S.C. § 740 (1970);

Longshoremen's and Harborworkers' Compensation Act Amendments of 1972, 33 U.S.C. § §
901-950 (Supp. 1972) (amending 33 U.S.C. §§ 901-50 (1970)); and 28 U.S.C. § 1337 (1970).

65. 404 U.S. 202 (1971). Judge Ainsworth cited this case as controlling authority. See
note 54, supra and text accompanying.
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diction to attach." 6 Judge Ainsworth, in concentrating on the
"locality" test in Parker, concluded that this accident occurred on
a "land-based" structure and thus did not come within admiralty
jurisdiction "under the principles reiterated in Victory Carriers re-
garding extensions of land." 7 He did not consider any other rela-
tionships between the tort and other traditional maritime activities
in an effort to uphold admiralty jurisdiction, as his holding in
Pacific Carrier would seem to require. Regardless of this omission,
it is implicit that Judge Ainsworth construes the holding of
Executive Jet to require a maritime locality plus a relationship
between the tort and traditional maritime activity, i.e., the
"locality plus" test, to sustain admiralty jurisdiction." This seems
inconsistent with his conclusion in Pacific Carrier because Pacific
Carrier could be construed to mean that even if the "locality" test
was not satisfied, admiralty jurisdiction might be upheld. In other
words, the locality of the act is merely one maritime-connected
factor to consider and there could be other such factors sufficient
to sustain admiralty jurisdiction."' This is basically the "maritime
nexus" test where the relationship between the tort and traditional
maritime activity is the primary consideration and the locality of
the act is merely one factor to be considered in the relationship. °

A further question is thus presented: has the Fifth Circuit ac-
tually adopted the "locality plus" test or the "maritime nexus"
test? From a closer scrutiny of the three Fifth Circuit cases above
and Executive Jet, it appears the Fifth Circuit has adopted the
"locality plus" test although at times the rationale for the decisions
does not adequately differentiate between the two tests." It is
readily apparent that the "locality plus" test was adopted by Judge
Goldberg in Jig 111.712 Judge Ainsworth's conclusion that there was
no maritime locality rendered unnecessary any considerations of
the relationship aspect of the "locality plus" test. Further, Judge
Ainsworth cited, in footnote 3 of Parker, the Executive Jet decision
as advancing the "locality plus" test and said:

66. 537 F.2d at 115 n.3. Emphasis added.
67. Id. at 116.
68. See note 73, infra and text accompanying.
69. See notes 59-61, supra and text accompanying.
70. See Note, 4 JoUR. MAR. L. COM. 637 (1973).
71. 7A MooRE's FEDERAL PRACTicE 325 [3] at 3541 (2d ed. 1972) and cases cited

therein. As to the seeming inconsistency with the Pacific Carrier case, see note 61 supra.
72. See notes 52 and 60, supra and text accompanying.
73. See notes 67-68, supra and text accompanying.
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The effect, of course, was to make the test for admiralty jurisdic-
tion even more stringent than it was under the locality test alone.7"

He thus recognized as applicable the "locality plus" test under
Executive Jet and Jig III. The facial inconsistencies of Judge Ain-
sworth's decision in Pacific Carrier can likewise be reconciled with
Jig III and Parker as adopting the "locality plus" test and not the
"maritime nexus" test. Initially, it must be realized that the
"locality" test in Pacific Carrier was satisfied - the tort did occur
upon navigable waters.75 Thus, any implication otherwise arising
from Judge Ainsworth's statement that admiralty jurisdiction
would be lacking, if the locality of the tort was the only factor having
a maritime connection, would be unfounded. That language could
well mean that under the "locality plus" test, a maritime locality
alone is not a sufficient relationship between the wrong and other
traditional maritime activity to suffice for jurisdiction. Judge Ain-
sworth implicitly recognized this by considering several other appro-
priate relationships to uphold admiralty jurisdiction.7"

B. Warranty of Seaworthiness

The third survey case in this jurisdiction section is Martinez v.
Dixie Carriers, Inc." In Martinez the widow of a shore-based worker
brought suit against the owner/operator of a barge and manufac-
turer of a petrochemical mixture to recover damages for the alleged
wrongful death of her husband.78 The plaintiff's deceased husband
was employed by a barge stripping company and, at the time of his
death, was stripping a barge containing a residue of dripolene liquid
free. Routine safety precautions were not taken and the decedent,
overcome by noxious fumes from the dripolene, collapsed, and res-
cue efforts proved futile. The plaintiff initiated an action against the
owner/operator of the barge for unseaworthiness. 5 After trial, the
district court held that the warranty of seaworthiness did not extend
to the decedent. The Fifth Circuit, however, per Judge Ainsworth,
concluded that the district court erred in its holding and that the

74. 537 F.2d at 115 n.3.
75. See note 61, supra.
76. See note 73, supra and text accompanying.
77. 529 F.2d 457 (5th Cir. March 1976).
78. Id. at 460. Also named as defendants were the employer of the deceased worker and

various other parties all subsequently dropped from the suit and several other causes of action
were alleged by the plaintiff against these defendants.

79. Id.
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warranty of seaworthiness was available to the plaintiff for her de-
ceased husband's death °

In reaching this decision, the court relied on analagous cases
involving cleaning,8 ' loading or unloading," and minor maintenance
work13 in which the warranty of seaworthiness was extended to the
shore-based worker performing each category of work. Judge Ain-
sworth actually applied traditional legal standards applicable to
each of the three categories above to reach his conclusion in
Martinez. As stated in the Fifth Circuit decision Waganer v. Sea-
Land Service, Inc., 4 for the warranty of seaworthiness to extend to
a shore-based worker, two requirements must be met: (1) the ship
must be in navigational status and (2) the work performed by the
injured worker must have traditionally and ordinarily been done by
seamen." The importance of Martinez lies not in the expression of
this legal standard but rather in the expanded application of such
standard to the particular facts of this case.

The defendant recognized the validity of the preceeding legal
principle and contended that the deceased worker had not been
performing a task that is "traditionally and ordinarily done by sea-
men." He contended that there is a difference between "cleaning"
and "stripping" a barge and that the final process of stripping the
barge to a liquid free state should not be confused with merely
stripping the barge's main tanks to its waste tank because the for-
mer requires specialized shoreside equipment and special expertise
of the workers not within the seaman's traditional work or experi-
ence.86 The court rejected this distinction as a "technical difference"
of insufficient importance to warrant different treatment.87 There-
fore, stripping the barge of the residual fluid it carried as cargo can
now constitute either the final step in the off-loading process, or the

80. Id. at 472. In making this conclusion, the Court found that the barge was unseawor-
thy due to defective and/or inadequate equipment provided the decedent and due to the
failure to take proper steps to assure that the barge was safe for the stripping operation.

81. Torres v. The Kastor, 227 F.2d 664 (2nd Cir. 1955).
82. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946); James v. Sea-Land Service, Inc.,

456 F.2d 221 (5th Cir. 1972); and Gebhard v. S.S. Hawaiian Legislator, 425 F.2d 1303 (9th
Cir. 1970).

83. The M/V Tungus v. Skovgaard, 358 U.S. 588 (1959); Waganer v. Sea-Land Service,
Inc., 486 F.2d 955 (5th Cir. 1973); and Rogers v. United States, 452 F.2d 1149 (5th Cir. 1972).

84. 486 F.2d 955 (5th Cir. 1973).
85. Id. at 958.
86. Martinez v. Dixie Carriers, Inc., 529 F.2d 457, 469 (5th Cir. March 1976).
87. Id. at 469-70.
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initial step in a subsequent loading process. 8 Either analysis will
support a finding that stripping is work traditionally performed by
seamen.

A synthesis of many cases reveals numerous factors that the
courts have considered in determining whether a shore-based
worker is performing work traditionally done by seamen. 9 The
Sieracki90 test requires that the shore-based worker be "doing a
seaman's work and incurring a seaman's hazards."'" In West v.
United States," the Supreme Court stated that the shore-based
worker must be performing "ship's work" and that

the focus should be upon the status of the ship, the pattern of the
repairs, and the extensive nature of the work contracted to be
done, rather than the specific type of work that each of the numer-
ous shore-based workmen is doing on shipboard at the moment of
injury."

Additionally, in Pope & Talbot Inc. v. Hawn,9" the Supreme Court
held that one must consider the "type of work he did and its rela-
tionship to the ship and to the historic doctrine of seaworthiness.",95

Courts almost unanimously hold that loading and unloading a ship
is traditional seaman's work." Factors also considered are whether
or not the contracted work is major or minor, 7 who has custody and
control of the ship while work is being done," the contractual ar-
rangements and relationships between the parties,99 and generally,
whether, with respect to the worker, there was "a more or less per-
manent connection with the vessel."'0 Of particular importance to

88. Id. at 470.
89. The list is not intended to be all-inclusive.
90. Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946).
91. Id. at 99.
92. 361 U.S. 118 (1959).
93. Id. at 122.
94. 346 U.S. 406 (1953).
95. Id. at 413. For a complete discussion of the rationale for the warranty of seaworthi-

ness, see Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946).
96. See, Guiterrez v. Waterman Steamship Corp., 373 U.S. 206 (1963); Tucker v. Cal-

mar S.S. Corp., 457 F.2d 440 (4th Cir. 1972); Scott v. Isbrandtsen Co., 327 F.2d 113 (4th Cir.
1964); and Drumgold v. Plovba, 260 F. Supp. 983 (E.D. Va. 1966).

97. Waganer v. Sea Land Service, Inc., 486 F.2d 955 (5th Cir. 1973).
98. Id.
99. Garrett v. Gutzeit OIY, 491 F.2d 228 (4th Cir. 1974); Hagans v. Ellerman & Buck-

nail Steamship Co., 318 F.2d 563 (3rd Cir. 1963).
100. Moore v. Ashland Oil & Refining Co., 322 F. Supp. 637 (S.D.W. Va. 1971).
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the Martinez case is consideration of one additional factor: the de-
gree of specialization required to perform the work.''

Generally, with respect to this latter factor, the greater the
need for specialized equipment, education, experience, and know-
how, the greater the possibility that the work done is not of the type
traditionally performed by seamen.' In Martinez, Judge Ainsworth
has, at least by implication, set a relatively high standard of proof
for litigants relying on this test as a defense to an unseaworthiness
claim. He seems to have construed prior cases as requiring that the
work be so specialized as to require the ship to be taken out of
navigation. Further, according to Martinez, this defense requires
that the ship's crew (seamen) not be able to perform the type of
work (cleaning and stripping in general), in contrast to not being
able to perform the particular work that results in injury (stripping
the tanks liquid free). These conclusions concerning the Martinez
holding may be supported by noting that the cases relied on by the
Martinez defendant in fact involved ships that were taken out of
navigation. Additionally, the ship's crew, while in transit, could
have stripped the residue from the cargo tanks into the waste tank
by using an onboard suction system but could not strip the residue
from the waste tank out of the barge without a shore-side source of
suction. Thus, to bring a shore-based worker out of the Sieracki-
seaman status, a high degree of specialization is required, and it will
not be adequate if the ship's crew can perform that general type of
work although they may not be capable of performing that particu-
lar task.

C. Carriage of Goods by Sea Act

Wirth, Ltd. v. S/S Acadia Forest,04 provides an additional
jurisdictional basis for litigants relying on the rights, duties, and
liabilities promulgated under the Carriage of Goods by Sea Act
(COGSA).'0 In this case, a shipper brought an action against the

101. Vessella v. United States, 405 F.2d 599 (4th Cir. 1969). The defendant in Martinez
cited United N.Y. & N.J. Sandy Hook Pilot's Ass'n v. Halecki, 358 U.S. 613 (1959); Delhome
v. Union Barge Line Co., 444 F.2d 225 (5th Cir. 1971), cert. denied, 404 U.S. 995 (1972); and
Drake v. E. I. DuPont de Nemours & Co., 432 F.2d 276 (5th Cir. 1970). See also Deffes v.
Federal Barge Lines, Inc., 361 F.2d 422 (5th Cir. 1966); and Copeland v. Oil Transport, Inc.,
362 F. Supp. 11 (S.D. Ala. 1973).

102. Id.
103. See note 101, supra.
104. 537 F.2d 1272 (5th Cir. Aug. 1976). As will become evident, this case may affection-

ately be called the Maritime Kangaroo case.
105. Carriage of Goods by Sea Act, 46 U.S.C. §§ 1300-1315 (1970).
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carrier for cargo damage when a LASH' 6 barge being towed by the
carrier collided with the Nordschleuse Lock and sank. The carrier
relied on the error-in-navigation defense pursuant to § 1304 (2)(a)
of COGSA.107 The shipper, however, contended that this defense was
not available to the carrier because the LASH barge is not a "ship"
for purposes of the statute'08 because it is designed to be carried
during part of the voyage by the mother ship.109 The Fifth Circuit,
per Chief Judge Brown, rejected the shipper's contention and held
that a LASH barge is a COGSA "ship" engaged in foreign com-
merce and thus the error-in-navigation defense was available to the
carrier."10

Is a kangaroo any the less a kangaroo because during part of its
existence it is carried in a specially adapted berth aboard another
kangaroo?"'

Chief Judge Brown used this intriguing question as a rationale for
concluding that the LASH barge is a COGSA "ship.""' 2 In addition,
he observed that LASH barges were the "most important link in this
maritime transportation system,""' thus distinguishing this case
from the Harbor Lighter cases wherein the vessels involved were
held not to be COGSA "ships.""' At all times the LASH barge was

106. LASH stands for Lighter Aboard Ship. 537 F.2d at 1274. These LASH barges are
specially designed and relatively light in weight to facilitate loading and unloading cargo at
remote points on inland waterways otherwise inaccessible to deep draft ocean vessels. A fully
loaded LASH barge is also capable of being loaded aboard an ocean-going vessel for the ocean
segment of the cargo's journey. This is a relatively recent development in maritime transpor-
tation methods. It not only reduces the cost and time attributable to loading and unloading
cargo but also substantially eliminates the "pilfering hazard of break-bulk handling." Id.

107. Id. at 1275. 46 U.S.C. § 1304 (2)(a) provides:
(2) Neither the carrier nor the ship shall be responsible for loss or damage aris-

ing or resulting from-
(a) Act, negligence, or default of the master, mariner, or the servants

of the carrier in the navigation or the management of the ship; ...
[emphasis added].

108. 537 F.2d at 1275-76.
109. Id. at 1278-79. The shipper made several other contentions as to the carrier's

liability that are not relevant to the instant discussion.
110. Id. at 1279, 1285.
111. Id. at 1278.
112. Id. at 1279. 46 U.S.C. § 1301(d) defines the term "ship" as "any vessel used for

the carriage of goods by sea."
113. 537 F.2d at 1279.
114. Id. at 1278-79. The shipper cited and relied on Isthmian Steamship Co. v. Califor-

nia Spray Chem. Corp., 290 F.2d 486 (9th Cir. 1961) and Remington Rand, Inc. v. American
Export Lines Inc., 132 F. Supp. 129 (S.D.N.Y. 1955), i.e., the Harbor Lighter cases, as
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a "carrying vessel" involved in every stage of transportation and
should be entitled to COGSA protections during all stages of trans-
port."1

5

Although its holding is somewhat narrow, Wirth, Ltd. v. S/S
Acadia Forest is important for three reasons."' Obviously, of great-
est significance is the express holding that the LASH barges are
"ships" under COGSA. Of secondary importance is the standard
used by the Court in determining whether a vessel is a COGSA
"ship." It was implied that to make such a determination, the entire
system of transportation must be analyzed in light of the primary
purpose of COGSA. This purpose is to protect carriers engaged in
foreign trade against unconditional liability for damage to the cargo
and simultaneously to protect the shipper's interest by assuring that
due care is exercised in making the ship seaworthy and in stowing
the cargo." 7 Therefore, the vessel must be an important link in the
maritime transportation system in question. Finally, Wirth exem-
plifies that the Fifth Circuit's attitude is to assure practitioners and
judges alike that the law of admiralty will keep up with modern
techniques and advancements where, as here, the applicable law
was promulgated long before the LASH barge transportation system
was ever conceived. 118

D. United States Army Corps of Engineers

This modern attitude of the Fifth Circuit is also apparent from
the final case in this section, United States v. Sexton Cove Estates,
Inc. "9 Sexton Cove was the first of a group of three cases decided
by the Court on the same day concerning the same jurisdictional
issue'0 --whether the jurisdiction of the United States Army Corps
of Engineers, under the Rivers and Harbors Appropriation Act of
1899,121 extends shoreward of the mean high tide line (MHTL).

authority for its contention that LASH barges are not "ships" under COGSA. Chief Judge
Brown rejected this analysis noting that the lighters "were utilized only for harbor transporta-
tion from the vessel to the dock." Id. at 1279.

115. 537 F.2d at 1279.
116. Not all contentions and holdings involved in Wirth were covered in this brief

synopsis.
117. 537 F.2d at 1279 and n.31.
118. Id. at 1276.
119. 526 F.2d 1293 (5th Cir. Feb. 1976).
120. The two other cases are Weiszmann v. Dist. Eng'r, U.S. Army Corps of Engineers,

526 F.2d 1302 (5th Cir. Feb. 1976) and United States v. Joseph G. Moretti, Inc., 526 F.2d
1306 (5th Cir. Feb. 1976).

121. 33 U.S.C. § 403 (1970).
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Judge Dyer answered in the affirmative, assuming the test of navig-
ability under the Act was likewise met. 22 It was noted that the
adoption of the MHTL limitation was a self-imposed jurisdictional
boundary and not statutorily mandated. Section 403 of the Rivers
and Harbors Appropriations Act prohibits any obstruction to navig-
able capacity, Judge Dyer stated, but makes no suggestion that an
obstruction eminating above MHTL should escape prosecution.'1
Thus, to effectuate the purposes of the statute, the Corps' jurisdic-
tion was extended to navigable waters above MHTL, again placing
the Fifth Circuit at the forefront in keeping pace with mandates of
today's personal and commercial issues in admiralty.

Gene S. Hagood

122. 526 F.2d 1293, 1298-99 (5th Cir. Feb. 1976).
123. Id. at 1298.




