ANTITRUST
The increased use of per se rules by the courts and the resulting
lack of substantive defenses has caused an increase in the number
of cases in which the antitrust defendant challenges the plaintiff's
standing. The Fifth Circuit reflects this trend, as standing was the
most frequently litigated issue during the survey period. Questions
of exemption from the antitrust laws were also before the court in
several cases for perhaps the same reason. The Fifth Circuit also
confronted a case involving a fast food franchise and a tying arrangement, another popular source of antitrust litigation in recent
years.
L
A.

Sherman Act

Tying Arrangements

A basic aim of the Sherman Act was to curb practices which
impaired competition in the distribution process.' One practice condemned under the Sherman Act as an unreasonable restraint of
trade is the tie-in sale.2 A tie-in sale, or tying arrangement, is the
sale of a particular product or service (the "tying" product or service) conditioned on the buyer's purchase from the seller of a different product or service (the "tied" product or service).' An example
of a trying arrangement is a film distributor who forces television
stations that want films such as "The Man Who Came to Dinner"
and "Casablanca" to purchase lesser known films such as "Gorilla
Man" and "Tugboat Annie Sails Again." 4 Because tying arrangements are virtually always employed to reduce competition, the
Supreme Court has deemed these arrangements per se violations of
the antitrust laws.5 The evils of the tying arrangement are twofold.
1. ABA

ANTITruST LAw DEVELOPMENTS 37 (1975).
2. 15 U.S.C. § 1 (1970).
3. Northern Pac. Ry. v. United States, 356 U.S. 1 (1958).
4. Essentially these were the facts in United States v. Loew's, Inc., 371 U.S. 38, 41-42
(1962); See L. SULLAvN, HANDBOOK OF THE LAW OF ANTrrSuST §§ 150-62, at 431-71 (1977)
[hereinafter cited as SuLLIvAN].
5. International Salt Co. v. United States, 332 U.S. 392 (1947). Because of their adverse
impact on competition and the fact that they rarely serve a legitimate purpose, tying arrangements have been treated malevolently by the Supreme Court. See Northern Pac. Ry. v.
United States, 356 U.S. 1 (1958); Standard Oil Co. v. United States, 337 U.S. 293 (1949);
International Business Mach. v. United States, 298 U.S. 131 (1936); ABA ANTrrauST LAw
DEVELOPMENTS 38 (1975).
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First, the tying arrangement restricts competition in the market for
the "tied" product, and thus injures the competitors of the party
imposing the tie-in.' The restriction works because of the desire of
buyers for the "tying" product; that is, buyers are so desirous of the
"tying" product that in order to obtain it they will accept a higher
priced or lower quality "tied" product. The second evil of the tying
arrangement is that it deprives the purchaser who is subject to the
tie of the competitive market for the "tied" product.7
The elements necessary to establish the existence of a tying
arrangement are: (1) there must be two separate products, a tying
product and a tied product; (2) the party imposing the tie must
possess sufficient economic power in the market for the tying product to coerce the purchase of the tied product; (3) and a "not insubstantial amount" of interstate commerce in the tied product must
be restrained. 8
In Carpa, Inc. v. Ward Foods, Inc.,I decided during the survey
period, the Fifth Circuit was confronted with an allegedly illegal
tying arrangement. The dispute in Carpa centered around a fast
food franchise, a factual setting that has frequently given rise to
litigation involving tying arrangements. 0 The defendant franchiser,
Ward Foods, Inc., operated a chain of seafood restaurants in the
Southwest under the registered trademark, "Zuider Zee."" Plain6. Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958).
7. Id.
8. Driskill v. Dallas Cowboys Football Club, Inc., 498 F.2d 321, 323 (5th Cir. 1974);
Coniglio v. Highwood Services, Inc., 495 F.2d 1286, 1289 (2d Cir. 1974). In dollar amount, a
"not insubstantial" amount of commerce may be as little as $60,000. United States v. Loew's,
Inc., 371 U.S. 38, 49 (1962).
Several recent cases have held that the purchaser must also show that he did not willingly
purchase the tied product. In other words, the purchaser must establish that he objected to
buying the tied product, and was "coerced" into taking it. Ungar v. Dunkin' Donuts of
America, Inc., 531 F.2d 1211, 1218-22 (3d Cir.), cert. denied, 97 S. Ct. 74 (1976); Capital
Temporaries, Inc. v. Olsten Corp., 506 F.2d 658, 661-63 (2d Cir. 1974). In a case decided after
the close of the survey period, the Fifth Circuit adopted the "coercion" requirement. Response
of Carolina, Inc. v. Leasco Response, Inc., 537 F.2d 1307, 1327 (5th Cir. 1976).
9. 536 F.2d 39 (5th Cir. July, 1976).
10. E.g., Ungar v. Dunkin' Donuts of America, Inc., 531 F.2d 1211 (3d Cir.), cert.
denied, 97 S. Ct. 74 (1976); Grunin v. International House of Pancakes, 513 F.2d 119 (8th
Cir. 1975); Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S.
955 (1972); Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 376 F. Supp. 1136
(S.D. Fla. 1974), aff'd, 549 F.2d 368 (5th Cir. 1977); Falls Church Bratwursthaus, Inc. v.
Bratwursthaus Management Corp., 354 F. Supp. 1237 (E.D. Va. 1973); Beefy Trail, Inc. v.
Beefy King Int'l., Inc., 348 F. Supp. 799 (M.D. Fla. 1972).
11. 536 F.2d at 43. Ward Foods had purchased the operation of the original franchiser,
Bill Martin, in 1968. Plaintiffs had originally entered into the franchise agreement with
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tiffs were franchisees who operated Zuider Zee restaurants in San
Antonio and Austin, Texas.'2 Plaintiffs contended that the franchise
agreement, which required that all equipment, furnishings and food
be purchased from the franchiser, was an illegal tying arrangement
under the Sherman Act. 3 The district court found for the plaintiffs,
and the Fifth Circuit affirmed. 4
The Fifth Circuit opinion in Carpa primarily dealt with two
issues. 5 First, the court had to determine whether two products
existed which the defendant had tied together in restraint of trade.
Second, the court had to decide if the defendant had sufficient
economic power to appreciably restrain trade in the market for the
tied product.
Initially, the need for two products may seem to be a statement
of the obvious. However, the problem is more complex than it first
appears. As marketing and manufacturing systems become more
complex, the potential for tie-ins increases, and possible violations
become more subtle. Ordinarily, a trademark might not be considered a separate product; however, the Carpa court held that the
"Zuider Zee" trademark served the function of a tying product."
Further, the equipment, furnishings, and food were found to be the
tied product. 7 Thus, the defendant conditioned the sale of the
Martin. Martin was also defendant in the suit. Id. at 42.
12. Id. at 42. There were three plaintiffs: franchisee Payne, a "close personal friend" of
defendant Martin; Payne's shell corporation Carpa, Inc. which operated his franchise; and
franchisee Boone, who was also defendant Martin's brother-in-law. Id.
13. Id. at 42.
14. Id. The trial in the district court was somewhat unusual. The issue of liability was
tried in a jury during morning sessions, while the damages issues were heard by a special
master in the afternoons. Id.
15. The defendants also presented issues on appeal regarding liability and computation
of damages. With respect to liability, the defendants attempted to show justification for the
tying arrangement. The court rejected these arguments summarily, stating the defendants
could have easily specified alternative sources for the tied products and thus there was no
justification for the tie-in. Id. at 47. The court also upheld most of the district court's award
of damages including its denial of defendant's request to offset accrued trademark royalties
against damages. Id. at 50. The court dismissed defendant's claim that the trial of the
damages issue simultaneously with the trial of the liability issue and without live testimony
violated due process. Id. at 53.
Interestingly, the court also upheld the award of attorney's fees directly to the plaintiff's
counsel. The right to attorney's fees is the right of the plaintiff, not his lawyer, thus the court's
action was unusual. Due to the large debt which the plaintiff owed the defendant, even after
the treble damage award, had the fees been awarded to the plaintiff directly the plaintiff's
attorney would not have received the full amount awarded by the court. Id. at 52.
16. 536 F.2d at 45.
17. Id. at 45-46.

TEXAS TECH LAW REVIEW

[Vol. 8:941

"Zuider Zee" trademark on the purchase of the equipment, furnishings, and food. Although it noted that there is a dispute as to
whether a trademark can serve as a tying product, the Capra court
accepted the approach taken by the Ninth Circuit in Siegel v.
Chicken Delight, Inc.'8 that a trademark can be a tying product and
dismissed the issue without analysis."
In Susser v. Carvel Corp.20 the Second Circuit confronted the
problem of whether a trademark alone could be a separate tying
product. The defendant argued that the trademark ice cream franchise was in effect one unified product." The majority rejected the
defendant's contention without discussion, instead basing its decision on another issue.2 However, in a separate opinion Judge Lumbard addressed the defendant's contention that the franchise was
one product.2 Because Caravel purchased supplies, such as syrup
and mixes, separately from various suppliers and had them delivered directly to the franchisees, Judge Lumbard saw no reason to4
characterize the products as anything but separate products.
Thus, according to him, the supplies were products tied to an individual tying product, the trademarked franchise.
Although the Susser decision initiated the idea that a trademark could serve as a tying product, it remained for the Ninth
Circuit in Siegel v. Chicken Delight, Inc.2Y to construct an analytical
framework to support the concept. Factually, Siegel is similar to
Susser. In Siegel the plaintiff, a fast food franchisee, alleged that an
illegal tying arrangement existed because the franchise agreement
required the purchase of chickens, packaging supplies, and mixes at
higher than market prices from the franchiser.2 6 Defendant Chicken
Delight urged that the items were not separate products, but were
18. 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972).
19. 536 F.2d at 45.
20. 332 F.2d 505 (2d Cir. 1964), cert. dismissed, 381 U.S. 125 (1965).
21. 332 F.2d at 514.
22. 332 F.2d at 518. The majority held that the plaintiff had failed to show that the
defendant's trademark possessed sufficient prominence to have market dominance. Id. at 519.
In light of subsequent Supreme Court decisions, the continued vitality of the majority holding
in Susser had been questioned. Detroit City Dairy, Inc. v. Kowalski Sausage Co., 393 F. Supp.
453 (E.D. Mich. 1975). But see Capital Temporaries, Inc. v. Olsten Corp., 506 F.2d 658, 664
n.4 (2d Cir. 1974).
23. 332 F.2d at 514.
24. Id.
25. 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972).
26. 448 F.2d at 46-47.
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"essential components of the franchise system." The court stated
that the primary issue in determining whether there was a single
product or separate, independent products was the "function of the
aggregation.""5 The court noted that originally, trademarks served
to identify the origin of the product and therefore were intrinsically
connected to the product itself."5 The court felt, however, that in the
modem business world trademarks no longer function solely to identify the source of the product.1 Rather, the Siegel court felt that
trademarks were incurring another meaning, particularly in the
franchising business, in which they represent "the goodwill and
quality standards of the enterprise which [they identify]." '3' Conceptually then, the trademark may represent goodwill and reputation, a "product" entirely separate from the components of the franchise. As a result of this analysis of the modern function of trademarks, the court found that Chicken Delight's goodwill did not
attach to the various components used in the conduct of the business; thus the sale of a trademarked franchise could not be used to
require franchisees to purchase chickens, supplies, and mixes from
the franchiser.32 The court reasoned that the defendant could adequately protect its goodwill and reputation by specification of the
quality of components to be used by the franchisees.3 In conclusion,
the Siegel court stated that: "It is not what is used, but how it is
used and what results that have given the system and its end product their entitlement to trademark protection. It is to the system
and the end product that the public looks with confidence that
established goodwill has created. 31 4 Stated another way, the goodwill and reputation are embodied in the quality of end product. This
is the quality which the trademark represents; and that quality can
be maintained by specification of the goods to be used and without
resort to a tying arrangement.
The Siegel holding that a trademark can be a tying product has
been widely accepted and applied in litigation involving fast food
27. Id. at 47-48. Cf. Twin City Sportservice, Inc. v. Charles 0. Finley & Co., 512 F.2d
1264 (9th Cir. 1975) (In some contexts a franchise may be a single product).
28. 448 F.2d at 48.
29. Id.
30. Id.
31. Id. at 49.
32. Id.
33. Id. at 51.
34. Id. at 49.
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franchises 35 and in other factual situations in which the trademark
was used to represent the manner in which the business was operated.3 6 Despite the wide acceptance of this position, some courts
have questioned the Siegel holding. In Redd v. Shell Oil Co. 37 the
Tenth Circuit refused to apply the Siegel rationale. 3 As the Redd
court noted, the case before it was factually distinct from Siegel
because a trademarked franchise was not involved; rather, the
plaintiff in Redd sold products bearing the Shell trademark in a
business bearing another name. 3 The court held that in a sale of a
trademarked product, as opposed to a trademarked franchise, the
trademark was not a separate product. 0 Although its refusal to
apply Siegel was based on a factual distinction, the Tenth Circuit
added that it was "not necessarily" in agreement with the analysis
of the Siegel court.4 The Siegel rationale was also questioned by the
Third Circuit in Ungar v. Dunkin' Donuts of America, Inc.,4" which
was a trademarked franchise case clearly in point with Siegel. That
portion of the lower court's decision applying Siegel was not before
the court in Ungar and thus the court refused to express an opinion
on it.13 However, the court alluded to Redd and stated that it did
not consider the decision that a trademark could serve as a tying
product "an obvious one.""
Although there is an apparent conflict between Siegel, Redd,
and Ungar, the cases are not irreconciliable. The basic distinction
between Redd and Siegel lies in the type of franchise involved. The
franchise in Redd was a distribution franchise, not a license franchise as was the situation in Siegel.45 Stated another way, the fran35. Detroit City Dairy, Inc. v. Kowalski Sausage Co., 393 F. Supp. 453 (E.D. Mich.
1975); Serpa v. Jolly King Restaurants, Inc., 62 F.R.D. 626 (S.D. Cal. 1974); Falls Church
Bratwursthaus, Inc. v. Bratwursthaus Management Corp., 354 F. Supp. 1237 (E.D. Va. 1973).
36. Aamco Automatic Transmissions, Inc. v. Tayloe, 407 F. Supp. 430 (E.D. Pa. 1976).
37. Redd v. Shell Oil Co., 524 F.2d 1054 (10th Cir. 1975), cert. denied, 425 U.S. 912
(1976).
38. 524 F.2d at 1057.
39. Id.
40. Id. See Refrigeration Eng'r. Corp. v. Frick Co., 370 F. Supp. 702, 711 (W.D. Tex.
1974).
41. 524 F.2d at 1057.
42. Ungar v. Dunkin' Donuts of America, Inc., 531 F.2d 1211 (3d Cir.), cert. denied, 97
S. Ct. 74 (1976).
43. 531 F.2d at 1215 n.4.
44. Id.
45. See generally McCarthy, Trademark Franchisingand Antitrust: The Trouble with
Tie-ins, 58 CAL. L. REv. 1085 (1970); Note, Trademark Franchisingand Antitrust Law: The
Two Product Rule for Tying Arrangements, 27 SYIcusE L. REv. 953 (1976).

19771

ANTITRUST

chiser in Siegel was simply licensing the right to do business under
a trade name; the primary "product" sold by the franchiser was the
right to use the trademark. In contrast, the interest of the franchiser
in Redd was the creation of a system through which to market
products manufactured by the franchiser. When analyzed in this
way it is clear that the trademark in Siegel was a separate tying
product, for it was the trademark that the franchiser was selling.
Redd, however, does not present the clear use of a trademark as a
separate tying product. However, to refuse to apply the Siegel analysis to a distribution franchise altogether is to ignore the more difficult underlying problem, i.e., can a trademark be a separate tying
product in a distribution franchise? The intricacies of the modern
economy prevent the pronouncement of a broad rule sufficient to
discern in each case when a trademark is a separable item and when
it is a part of a single product. Considerations which might aid in
making a rational determination are: whether there is an economic
justification for selling a franchise as a single product and whether
the trademark might be sold as a separate product when severed
from the other products." These considerations are not necessarily
determinative of the issue; rather, they support the conclusion that
whether a trademark is a separate product is a complex issue. It is
an issue that should be decided on a case by case basis and not on
the blind application of Siegel or Redd.
Although the question of whether a trademark can be a separate tying product can be a difficult one, factually, it was not a
difficult question under the facts of Carpa,Inc. v. Ward Foods, Inc. ,'
In the trademarked franchise operation of "Zuider Zee," the trademark clearly represented the standard of quality and accumulated
goodwill of the franchiser; no economic justification for selling the
products as a unit could be established" nor was there anything to
prevent simply licensing the trademark separately from the other
products. Thus, the trademark could validly be denominated as a
separate tying product.
Having answered the threshold question concerning the existence of two products, the Carpa court then faced the second issue
whether the defendant possessed sufficient economic power with
46.

Id. See Beefy Trail, Inc. v. Beefy King Int'l, Inc., 348 F. Supp. 799 (M.D. Fla. 1972);

SULLIVAN supra note 4 §156 at 445-54.

47. 536 F.2d 39 (5th Cir. July, 1976).
48. The defendant also admitted that the purchase provisions of the franchise agreement were not for quality control. 536 F.2d at 47.
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respect to its tying product, the "Zuider Zee" trademark, to restrain
a "not insubstantial" amount of interstate commerce in the tied
products. Economic power is an important element of the tying
arrangement.4 9 The degree of economic power the seller has over the
tying product determines the amount of leverage the seller has over
the tied product.5 0 The seller, in other words, uses his domination
of one market (that of the tying product) as a tool to extend his
domination to a second market (the market for the tied product).5
In Times-Picayune Publishing Co. v. United States,5" the Supreme Court stated that the Sherman Act was violated when the
seller enjoyed a "monopolisitc" position with respect to the tying
product and a substantial amount of commerce in the tied product
was restrained.53 Subsequent decisions of the Court relaxed these
requirements until, in Fortner Enterprises, Inc. v. United States
Steel Corp.54 (FortnerI), the Court concluded that a per se violation
was established by showing that the seller possessed sufficient economic power over the tying product to impose burdensome restraints on an appreciable number of buyers and "a not insubstantial amount of commerce" in the tied product was involved. 5 Even
before FortnerI the Supreme Court had relaxed the requirement of
monopolistic dominance." In United States v. Loew's, Inc.57 the
Court stated that in the absence of market dominance the requisite
economic power could be inferred by showing that the tying product
was unique.5 8 The Court further stated that if the tying product was
patented it could be inferred that the tying arrangement had an
anticompetitive effect. 9 This was true, the Court reasoned, because
the uniqueness of the tying product - the patented product - was
protected by law.60 Thus, when the tying product is patented there
49. See Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495 (1969);
United States v. Loew's, Inc., 371 U.S. 38 (1962); Times-Picayune Publishing Co. v. United
States, 345 U.S. 594 (1953).
50. Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958).
51. Id.
52. 345 U.S. 594 (1953).
53. Id. at 610-11.
54. 394 U.S. 495 (1969).
55. 394 U.S. at 501-04.
56. United States v. Loew's, Inc., 371 U.S. 38, 45 (1962); Northern Pac. Ry. v. United
States, 356 U.S. 1, 11 (1958).
57. 371 U.S. 38 (1962).
58. 371 U.S. at 45.
59. Id.
60. Id. at 46.
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need be no extended inquiry into the defendant's market dominance
because sufficient economic power to restrain trade can be presumed."
In Carpa, the Fifth Circuit relied on Loew's in analyzing the
defendant's economic power to restrain trade in the market for the
tied product."2 The true basis of economic power, the court concluded, was not the market dominance of the defendant, but rather
the uniqueness and desirability of the tying product offered by the
defendant. 3 Uniqueness, the court said, could be established by
showing that competitors were in some way prevented from offering
such a product.6" The court noted that trademarked items, like patented products, were protected by law from abuse by competitors
and therefore might possess the necessary uniqueness to infer economic power to restrain trade. 5 Unlike a patent, however, which
protects a product or a process, a trademark protects only a name
or a symbol, and therefore the court refused to hold that a trademark was completely analogous to a patent with respect to the
economic power to restrain commerce. 6 Therefore, a trademark
standing along would not allow an inference of adequate economic
power to restrain trade.6
The Carpa court next focused on the desirability of the tying
product to determine the defendant's economic power. 8 The record
revealed that virtually all the franchisees had sought out Zuider Zee
and all had been willing to purchase the tied products at prices
above market price." The court found this willingness on the part
of franchisees to accept burdensome terms to be evidence of the
defendant's economic power to restrain trade.70 The court was also
influenced by the defendant's regional advertising for franchisees
and the defendant's own characterization of their business as being
fast growing and profitable.7' Combining all these indicia the court
held the defendant had the necessary economic power to impose a
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.

Id. at 45 n.4.
536 F.2d at 48.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
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tying arrangement."2 The defendant's assertion that economic power
was lacking because less than five franchises existed when plaintiffs
became franchisees was rejected by the court.7 3 The court interpreted the law to require only that an "appreciable" number of
arrangement, not that a
buyers be restrained by the tying
"substantial" number be restrained. 74
The Supreme Court's pronouncement that sufficient economic
power to restrain competition in the market for the tied product
could be inferred when the tying product's uniqueness is guaranteed
by legal restraints, such as copyrights and patents, has been a
source of conflict between the Courts of Appeal.75 Like patents and
copyrights, a trademark affords certain legal guarantees of uniqueness. The issue over which the Courts of Appeal have split is
whether a trademark is sufficiently analogous to patents and copyrights to allow a court to infer that a trademark imbues its holder
with the economic power to restrain trade in the market for the tied
product.76
The Ninth Circuit has found the legal barriers that protect
trademarks and patents adequately analogous to infer sufficient
power to restrain the market for the tied product when the tying
product is a trademark. 77 That court stated in Siegel v. Chicken
Delight, Inc. 71that the basis for its presumption of economic power
conferred by the trademark was not the "nature of the public interest that has caused the legal barrier to be erected. . . but the fact
that such a barrier does exist. ' 79 In other words, economic power was
presumed because competitors were prevented from offering a like
product, not because of an analysis of the public policy interests
behind trademarks. In WarrinerHermetics,Inc. v. Copeland Refrigeration Corp.80 the Fifth Circuit followed the rationale of Siegel and
held that the trademark of the nation's largest commercial refrigera72. Id. at 49.
73. Id. at 47-49. At the time plaintiff Payne began his franchise, three other franchise
operations existed. When Boone entered into a franchise agreement five other franchises were
in business. Id.
74. Id.
75. Compare Capital Temporaries, Inc. v. Olsten Corp., 506 F.2d 658 (2d Cir. 1974) with
Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S. 955 (1972).
76. Id.
77. Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S.
955 (1972).
78. Id.
79. 448 F.2d at 50.
80. 463 F.2d 1002 (5th Cir. 1972).
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tion rebuilder possessed the needed economic power to impose a
tying arrangement."'
The rationale of Siegel and Copeland was rejected by the Second Circuit in Capital Temporaries, Inc. v. Olsten Corp.2 The
Olsten court stated that a trademark standing alone could not possess the requisite degree of economic power to permit the holder of
the trademark to restrain commerce in the market for the tied product. 3 The court stated that a trademark, unlike a patent, served
only to identify the product and did not confer a right in gross as
does a patent. 4 In addition, the Olsten court pointed out the practical ramifications of holding that economic power could be inferred
from a trademark. 5 Particularly "troublesome" was the fact that
the majority of the products on the modern market are trademarked. 8 Analysis of the defendant's economic power to restrain
trade, said the Olsten court, should depend on the uniqueness of the
defendant's service, not the uniqueness of his logo or symbol. 7
Perhaps because the Olsten court predicted troublesome practical ramifications in holding that a trademark alone could be adequate evidence of economic power, the Carpa court seized the opportunity to clarify its previous decision in WarrinerHermetics, Inc.
v. Copeland Refrigeration Corp." The Carpa court stated that a
trademark standing alone would not suffice to infer that the defendant had the economic power to restrain trade.8 9 According to the
Carpa court, the Copeland holding was only that the trademark of
a firm which was one of the nation's largest in its field offered
persuasive evidence of the economic power to restrain commerce. 0
In final analysis, the economic power of a trademark was a question
of fact.8 ' The Carpa panel then proceeded to analyze the economic
power of the defendant's trademark in view of the facts before it.
Of primary importance in finding that the defendant possessed adequate economic power to restrain trade was the fact that the defen81.
82,
83.
84.
85.
86.
87.
88.
89.
90.
91.

463 F.2d at 1015.
506 F.2d 658 (2d Cir. 1974).
506 F.2d at 664.
Id. at 663.
Id.
Id.
Id. at 664.
463 F.2d 1002 (5th Cir. 1972).
536 F.2d at 98.
Id.
Id. at 49.

952

TEXAS TECH LAW REVIEW

[Vol. 8:941

dant had been able to convince an appreciable number of buyers to
accept franchise agreements obligating them to purchase products
from the defendants at greater than the market price. 2 The court
stated that, absent explanation, the buyers' acceptance of such
terms was suggestive of "some special economic power."9 The
Capracourt's reliance on the price differential to prove the existence
of economic power to restrain trade was misplaced. Perhaps no better example of circular reasoning could be found. By surmising that
the defendants were economically powerful in the market because
the plaintiffs were willing to accept their terms, the court used the
mere existence of the tie-in arrangement to prove its own illegality. 4
Essentially, this analysis pre-empts the inquiry into illegality; in
virtually every instance, the fact that the tie-in could be established
95
would be conclusive.
The Carpa court's rejection or those cases 6 inferring economic
power from the existence of a trademark alone is fair warning to
future plaintiffs in the Fifth Circuit that they will be required to
show more than a unique mark or emblem to demonstrate the defendant's economic power to restrain commerce in the tied product. 7
92. Id. at 48.
93. Id.
94. See Ungar v. Dunkin' Donuts of America, Inc., 531 F.2d 1211, 1225 (3d Cir.), cert.
denied, 97 S. Ct. 74 (1976). The Ungar court also noted that such reasoning has "the practical
effect of shifting the burden of proof in the case, relieving the plaintiff of his burden to prove
illegality and imposing on the defendant the burden of disproving illegality." Id. See generally
United States Steel Corp. v. Fortner Enterprises, Inc., 97 S. Ct. 861, 868 n.13 (1977).
95. The other facts relied upon by the court in-determining the economic power of the
defendant's trademark were that the defendant advertised "throughout the Southwest in the
Wall Street Journal," and that it characterizd its business as fast growing and well known to
the public. 536 F.2d at 48. Apparently the court was using these facts in an attempt to build
what was a rather small franchising operation into a franchising operation of national, or at
least regional, significance. Notwithstanding this somewhat inconclusive evidence, it appears
that the Carpa court was attempting to inject an element of market dominance into the
factual assessment of the trademark's economic power.
96. Siegel v. Chicken Delight, Inc., 448 F.2d 43 (9th Cir. 1971), cert. denied, 405 U.S.
955 (1972); Ungar v. Dunkin' Donuts of America, Inc., 68 F.R.D. 65 (E.D. Pa. 1975), rev'd,
531 F.2d 1211 (3d Cir. 1976); Falls Church Bratwursthaus, Inc. v. Bratwursthaus Management Corp., 354 F. Supp. 1237 (E.D. Va. 1973).
97. After the decision in Carpa the Supreme Court decided United States Steel Corp.
v. Fortner Enterprises, Inc., 97 S.Ct. 861 (1977) (FortnerII). In FortnerII the Court further
analyzed the concept of economic power. The plaintiff (Fortner) alleged that the defendant
had tied the extension of "uinque" credit financing and the purchase of its prefabricated
housing. The question before the Court was whether the uniqueness of the credit terms would
suffice to show the economic power of the defendant. The Court stated that uniqueness was
to be determined by whether or not the competitors of the defendant were foreclosed from
offering similar products, not whether any other competitor did, in fact offer similar products.
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How much evidence of economic power the plaintiff must produce
to satisfy the Fifth Circuit is a question still unanswered. The defendants in Carpa blatantly subjected the franchisees to a tying arrangement. 8 Thus, the primary question before the Carpacourt was
not whether a tie-in existed. Rather, the primary issue was whether,
according to the standards set forth by the Supreme Court, the tiein was illegal because the defendants possessed sufficient economic
power to restrain commerce in the market for the tied product.9 As
previously noted, however, the court pre-empted the major issue
before it by assuming economic clout simply because the tie-in arrangement existed. 00 Its decision is not logically supportable. Perhaps the Capra decision merely mirrors the traditional judicial hostility toward tying arrangements, which are thought to serve little
purpose beyond the suppression of competition.' 0 ' Thus, it can be
inferred that in cases of blatant tying arrangements, the Fifth Circuit will not be restricted by narrow definitions of economic power
in striking down such arrangements. It follows, therefore, that the
necessary amount of evidence concerning economic power to restrain trade may be dependent on the relative subtlety of the alleged
tying arrangement.
B.

State Action Exemption

In Parkerv. Brown'02 the Supreme Court held that the antitrust
laws were not intended to apply to state action. 01 3 Thus, Parkergave
97 S. Ct. at 867-69.
The Fortner II decision did not decide the question of whether a trademark was adequately unique to infer economic power. However, FortnerII, would appear to provide a
strong basis for support of the Second Circuit's approach as characterized by Olsten. Olsten
rejected the idea that a trademark alone would evidence economic power to restrain trade.
The Olsten court noted that although the trademark was unique, nothing about the method
of operation of the business was unique. 506 F.2d at 664. Competitors, in other words, were
free to offer the same service and method of operation, albeit under a different trademark.
There was nothing before the Olsten court to show that the defendant dominated the market;
thus, a competitor was not foreclosed from offering the same service. Id.
FortnerII, therefore, would support decisions such as Olsten and Carpa which reject the
use of a trademark alone to infer economic power.
98. The franchise agreement provided in part: "Franchisee agrees to buy all of its food
products and supplementary items through franchiser. . .[and]. . .to buy all of its fixtures,
furnishings and equipment" from the franchiser. 536 F.2d at.44.
99. 536 F.2d at 47-49.
100. See notes 92-95 supra and accompanying text.
101. See note 6 supra.
102. 317 U.S. 341 (1943).
103. 317 U.S. at 368.
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rise to the state action exemption.'0° The lower federal courts gradually expanded Parker to protect private action required by the
states.' 5 The increasing number of private antitrust suits, the tremendous threat posed by treble damage awards, and the small
number of defenses available to an antitrust defendant have all
combined to make the state action exemption an often litigated
issue. Until recently the Supreme Court has offered little assistance
in interpreting Parker.Recently, however, in Cantor v. DetroitEdison Co. 0 1 the Court squarely faced the state action issue and gave
its most extensive interpretation of the exemption to date.
The facts of Cantorrevolve around the Michigan Public Service
Commission and its regulation of the marketing practices of the
Detroit Edison Company.'0 Since 1886 the company had provided
consumers with light bulbs. With the advent of statutory regulation
the company continued the light bulb policy, although it was not
required to do so by the governing statute. The company made no
profit from the service, but it did charge consumers for the service
indirectly in its general rate charge.'0 Cantor, a retail merchant of
light bulbs, brought suit against the company, alleging that the
company's light bulb service foreclosed competition in a substantial
segment of the light bulb market.109 The district court granted summary judgment for the defendant, holding that the activity fell
within the state action exemption. The court of appeals affirmed."10
However, the Supreme Court reversed and held that the state action
exemption of Parker v. Brown did not apply to state sanctioned
activities in unregulated markets."'
The Fifth Circuit decided two cases during this survey period
104. The state action exemption has received a great deal of attention from legal scholars. See e.g., Handler, The CurrentAttack on the Parker v. Brown State Action Doctrine, 76
COLUM. L. REv. 1 (1976); Slater, Antitrust and Government Action: A Formula for Narrowing
Parker v. Brown, 69 Nw. U. L. Rxv. 71 (1974); Simmons & Fornaciari, State Regulation as
an Antitrust Defense: An Analysis of the Parker v. Brown Doctrine, 43 U. CIN. L. REv. 61
(1974); Donnem, Federal Antitrust Law Versus Anticompetitive State Regulation, 39
ANTITRUST L.J. 950 (1970).
105. See, e.g.,
Jeffrey v. Southwestern Bell, 518 F.2d 1129 (5th Cir. Sept., 1975).
106. 96 S. Ct. 3110 (1976). Justice Stevens delivered the opinion of the court. Chief
Justice Burger concurred in part, while Justice Blackman concurred in the judgment. Three
Justices, Stewart, Powell, and Rehnquist, dissented.
107. 96 S. Ct. at 3113.
108. Id.
109. Id. at 3112-13.
110. Id. at 3112.
111. Id. at 3117-21.
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involving the state action exemption of Parkerv. Brown. Both cases,
Jeffrey v. Southwestern Bell Co."' and City of Layfayette v. Louisiana Power and Light Co. 3 were decided before the Supreme Court
decided Cantor v. Detroit Edison Co. In the aftermath of Cantor it
appears that the City of Layfayette v. Louisiana Power and Light
Co. decision will retain its vitality. However, the holding of Jeffrey
v. Southwestern Bell Co. may be significantly impaired.
In Jeffrey a residential telephone subscriber alleged that Southwestern Bell charged residential users higher rates than were necessary in order to subsidize its below cost marketing techniques in the
equipment market.' In addition to finding that the plaintiff lacked
standing, the court held that the state action exemption was a bar
to the plaintiff's action." 5 With respect to the state action exemption the facts of Jeffrey are similar to those in Cantorbecause both
cases deal with state sanctioned activities in an unregulated section
of the market. Based on the Cantor decision it appears the state
action exemption of Jeffrey is no longer valid.
The CantorCourt suggested two possible reasons for not applying the antitrust laws to private action regulated by the states."6
First, the Court felt that it would be unfair to the regulated party
if the anticompetitive activity it engaged in was required by the
state." 7 Second, the Court stated that Congress did not intend to
subject state-regulated activity to the antitrust laws." 8
The fairness issue would seem equally as inapplicable to Southwestern Bell as it was to Detroit Edison Company in Cantor. The
source of the alleged anticompetitive practices did not have their
origin with an action of the state, nor did the state require the
activity. The pricing policy of Bell with respect to telephone equipment not used by consumers is not subjected to state regulation, nor
does the state require it."' Indeed, it is doubtful the state would
condone it.
112. 518 F.2d 1129 (5th Cir. Sept., 1975).
113. 532 F.2d 431 (5th Cir. May, 1976).
114. 518 F.2d at 1130.
115. Id.
116. 96 S. Ct. at 3117-21.
117. Id.
118. Id.
119. Problems with the regulation of Southwestern Bell have given rise to litigation in
Texas state courts. State v. Southwestern Bell Tel. Co., 526 S.W.2d 526 (Tex. 1975). In this
case the Texas Supreme Court noted that the size and financial strength of the Bell System
far surpasses that of state and municipal agencies which regulate it. As a result, the Court
said, such regulation has "a substantial aura of self evaluation." 526 S.W.2d at 532.
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With respect to the second reason for exempting the activity the intent of Congress not to regulate areas already under state
regulation-the Cantor Court saw no inconsistency between this
0 The Court
view and its holding.""
reasoned that there was nothing
illogical or inconsistent about requiring the regulated industry to
comply with the antitrust laws with respect to an unregulated activity. ' Applying this rationale to the facts of Jeffrey, there is no
logical inconsistency in holding Bell subject to the antitrust laws in
the equipment market.
From the foregoing it is evident that the state action exemption
in the Jeffrey opinion is no longer valid under Cantor. Even in the
absence of Cantor, however, prior Fifth Circuit decisions indicated
that the state action defense in Jeffrey could have been pierced.
In Woods Exploration & Production Co. v. Aluminum Co. of
America, 22 the Fifth Circuit held that when a regulatory body must
rely on the truthfulness of facts within the control of the regulated
industry, the actions of the agency will not serve as a barrier to
reaching the defendant's conduct under the antitrust laws.2 3 Under
these facts the court reasoned that the state agency was not the true
decision maker and undoubtedly would not want its decision to rest
on false information. 4 Thus, if Southwestern Bell had submitted
false information hoping to subsidize its illegal activities in the
equipment market, the state action would not merge with the false
information to form a protective shield around Bell. It is unfortunate that Jeffrey was colored by problems of standing thus making a
full consideration of the alleged illegal activity unnecessary to the
case.125
Although the state action portion of Jeffrey has been obviated
120. 96 S. Ct. 3120.
121. Id.
122. 438 F.2d 1286 (5th Cir. 1971), cert. denied, 404 U.S. 1047 (1972). Compare Jeffrey
v. Southwestern Bell, 518 F.2d 1129 (5th Cir. Sept., 1975) with Continental Ore Co. v. Union
Carbide & Carbon Corp., 370 U.S. 690 (1962).
123. 438 F.2d 1298.
124. Id.at 1296.
(T]he Texas regulatory scheme at issue in this case does not sanction defendants'
alleged conduct. While the scheme clearly provides for inhibitions upon competitive
production, it is the Railroad Commission which is empowered to set production
allowables. In doing so, the Commission of necessity must rely in part on . . .
reports filed by producers. . . . Defendants were not clothed with discretion to
subvert this scheme [by filing false reports]. Id. at 1296.
125. As an alternative holding, the court stated the plaintiff lacked standing. 518 F.2d
1131. See notes 139-41 infra and accompanying text.
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by Cantor, the decision in City of Lafayette v. Louisiana Power &
Light Co.' 6 remains inviolate. The question presented in Louisiana
Power was fundamentally different from that in Jeffrey and Cantor.
The question presented to the court in Louisiana Power related to
the immunity of lower level state governmental entities. The court
rejected any notion that subordinate state government bodies were
automatically exempt from the antitrust laws; rather, the trial court
must inquire whether the anticompetitive activity complained of is
the type the state legislature intended to regulate. 2 1 If the activity
is a type comprehended by a state legislature enactment, then the
state action exemption applies. 2 8 The court held that legislative
intent could be established by showing the activity was "clearly
within the legislative intent" and that there was no need "to point
to an express statutory mandate for each act that is alleged to violate the antitrust laws."''1 9 It should be noted that the analysis of the
Louisiana Power court is similar to a portion of the rationale that
the Cantor court used in narrowing the state action exemption. Both
courts inquired into what the state intended to regulate; activity
outside the scope of state regulation is not protected by the antitrust
laws. Both decisions indicate a restriction in the area of exemptions.
Cantor makes it clear that private conduct in unregulated markets is subject to the antitrust laws. Louisiana Power demonstrates
that exemptions will be analytically applied and therefore, the fact
that a state governmental entity is a party to a suit will not operate
to automatically remove the activity from the operation of the antitrust laws.
II.

Clayton Act

Standing
The Clayton Act forms the heart of private antitrust actions.
Section 4 of the Clayton Act grants private parties the right to bring
treble damage suits for violations of the antitrust laws. Section 4
provides, in part:
Any person who shall be injured to his business or property by
reason of anything forbidden in the antitrust laws may sue there126.
127.
128.
129.

532 F.2d 431 (5th Cir. May, 1976).
532 F.2d at 434.
Id.
Id.
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fore in any district court. . .and shall recover threefold the damages by him sustained...,10

Despite the broad wording of Section 4 that "[a]ny person who
shall be injured" may bring a private action, the courts have placed
a narrower interpretation on standing under this section. 3' Two
tests of standing have been developed for Section 4. The test developed first was the "direct injury" test.' 2 The focus of this test is on
the relationship between the plaintiff and the defendant.'3 3 Therefore, if intermediate parties separate the plaintiff and defendant,
the courts have found that the plaintiff has suffered no direct injury
and therefore has no standing.'3 4 The second test of standing under
Section 4 is the "target area" test. Under this test, emphasis is
placed on the segment of the economy threatened by the alleged
violation.'3 1 To have standing under the target area test, the plaintiff must be within the threatened area of the economy.?3
130. 15 U.S.C. §15 (1970).
131. E.g., In re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122 (9th
Cir. 1973); Billy Baxter, Inc. v. Coca-Cola Co., 431 F.2d 183 (2d Cir. 1970), cert. denied, 401
U.S. 923 (1971); Dailey v. Quality School Plan, Inc., 380 F.2d 484 (5th Cir. 1967). This
narrowing of Section 4 by the lower courts has been noted by the Supreme Court. Hawaii v.
Standard Oil Co., 405 U.S. 251, 262-63 n.14 (1973). See SULLIVAN, supra note 4, §247, at 77074; Klingsberg, Bull's Eyes and Carom Shots: Complications and Conflicts on Standing to
Sue and Causation Under Section 4 of the Clayton Act, 16 Antitrust Bull. 351 (1971)
[hereinafter cited as Klingsberg].
132. See Loeb v. Eastman Kodak Co., 183 F. 704 (3d Cir. 1910); Ames v. American Tel.
& Tel. Co., 166 F. 820 (D. Mass. 1909).
133. E.g., Calderone Ent. Corp. v. United Artists Theatre Circuit Inc., 454 F.2d 1292
(2d Cir. 1971), cert. denied, 406 U.S. 930 (1972); Snow Crest Beverages, Inc. v. Recipe Foods,
Inc., 147 F. Supp. 907 (D. Mass. 1956); Pollock, The "Injury" and "Causation" Elements of
a Treble-DamageAntitrust Action, 57 Nw. U. L. REv. 691 (1962); Comment, Standing Under
Clayton §4: A ProverbialMystery, 77 DICK. L. REv. 73, 76-80 (1972).
134. Id.
135. E.g., Southern Concrete Co. v. United States Steel Corp., 535 F.2d 313 (5th Cir.
July, 1976), cert. denied, 97 S. Ct. 1113 (1977); South Carolina Council of Milk Producers,
Inc. v. Newton, 360 F.2d 414 (4th Cir. 1965), cert. denied, 385 U.S. 934 (1966); Karseal Corp.
v. Richfield Oil Corp., 221 F.2d 358 (9th Cir. 1955); Beane, Antitrust: Standing and Passing
On, 26 BAYLOR L. REV. 333 (1974); Vogelson, FederalAntitrust Litigation: Standing to Sue,
35 TEx. B.J. 345 (1972); Comment, Private Plaintiff's Standing Under Clayton Act Section
4: Clothing the Naked Emperor, 7 SETON HALL L. REv. 588 (1976); Note, Standing to Sue for
Treble Damages under Section 4 of the Clayton Act, 64 COLUM. L. Rxv. 570 (1964).
Some confusion is engendered by the fact that the Second Circuit purports to apply the
"target area" test; however, its analysis approximates that used in the "direct injury" test.
Compare Billy Baxter, Inc. v. Coca-Cola Co., 431 F.2d 183 (2d Cir. 1970), cert. denied, 401
U.S. 923 (1971) with In re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122
(9th Cir.), cert. denied, 414 U.S. 1045 (1973).
136. E.g., In re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122, 12728 (9th Cir.), cert. denied, 414 U.S. 1045 (1973). The Supreme Court has not ruled on the
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Although the Fifth Circuit adopted the "target area" test several years ago,' 37 it was not until this survey period that the court
had the opportunity to apply the test to a variety of fact situations.
The "target area" test, though simple in concept, is not easily applied.'38 Thus, the series of cases decided by the court during the
survey period help illuminate the Fifth Circuit's application of the
test.
In Jeffrey v. Southwestern Bell, 39 the plaintiff, a residential
telephone subscriber, brought suit against Southwestern Bell,
American Telephone and Telegraph Company and Western Electric
Company.'4 0 The plaintiff alleged that the defendants were engaged
in an anticompetitive practice by selling telephone equipment at a
loss in order to monopolize the market for telephone equipment. 4'
The plaintiff further alleged that the defendants recouped the loss
by charging higher rates to residential telephone subscribers.' In
affirming the district court's dismissal for lack of standing, the Fifth
Circuit determined that the sector of the economy threatened by the
alleged anticompetitive practices was the equipment sector: the
validity of either the "direct injury" or "target area" test; however, the Court has noted that
the lower courts have placed a narrower interpretation on Section 4 than the broad language
of the section might permit. Hawaii v. Standard Oil Co., 405 U.S. 251, 263 n.14 (1972). Some
courts have found an implied endorsement of the "target area" test by the Supreme Court.
In re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122, 128-29 (9th Cir.), cert.
denied, 414 U.S. 1045 (1973).
137. Dailey v. Quality School Plan, Inc., 380 F.2d 484 (5th Cir. 1967).
138. Tugboat, Inc. v. Mobile Towing Co., 534 F.2d 1172, 1175 (5th Cir. July, 1976). The
Fifth Circuit also addressed the question of standing to seek injunctive relief under 15 U.S.C.
§26 (1970) (§16 of the Clayton Act). Standing under this section was found to be broader than
that under Section 4, and therefore a plaintiff with standing to sue for damages also has
standing to seek an injunction. To have standing under Section 16 the plaintiff need only
show "that he is threatened with loss or injury proximately resulting from the antitrust
violation." Jeffrey v. Southwestern Bell, 518 F.2d 1129, 1131 (5th Cir. Sept., 1975). See
Abercrombie v. Lum's, Inc., 531 F.2d 775, 778-79 (5th Cir. May, 1976); Tugboat, Inc. v.
Mobile Towing Co., 534 F.2d 1172, 1178 n.12 (5th Cir. July, 1976).
139. 518 F.2d 1129 (5th Cir. Sept., 1975).
140. 518 F.2d at 1130.
141. Id.
142. Id. The court expressed reservation as to whether the plaintiff had shown injury
to "business or property" as required by Section 4. The court assumed, without deciding, that
plaintiffs assertion of injury was sufficient..Cf. Buckley Tower Condominium, Inc. v. Buchwald, 533 F.2d 934 (5th Cir. June, 1976), cert. denied, 97 S. Ct. 1157 (1977) (The court held
that a nonprofit condominium corporation suffered no injury to business or property and,
therefore, lacked standing to challenge an alleged illegal tying arrangement because it was
not a purchaser of a condominium unit.) But see Illinois v. Ampress Brick Co., 536 F.2d 116
(7th Cir.), cert. granted, sub nom. Illinois Brick Co. v. Illinois, 97 S. Ct. 352 (1976) (argued
March 23, 1977).
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manufacturers, sellers, and lessors of telephone equipment. It was
this group who were the proper plaintiffs according to the court, as
they operated in the "target area" of the alleged anticompetitive
practice.'4 3 Based on that determination, the plaintiff subscriber
clearly lacked standing. The court recognized that the effects of an
antitrust violation may be felt at several levels of the economy.
However, the court felt that the potential harm to the defendant of
a treble damage award mitigated against conferring standing on a
plaintiff so incidentally injured.' 4
The "target area" test was again employed to deny standing to
a plaintiff in Southern Concrete Co. v. United States Steel Corp.'"
The plaintiff, Southern Concrete Company, manufactured ready
mix concrete. United States Steel Corporation was a supplier of
cement, a major ingredient in ready mix concrete.' Plaintiff alleged
that United States Steel Corp. subjected the Williams Brothers,
plaintiff's primary competitor in the ready mix concrete business,
to an illegal tying arrangement, in which cement was the tied product. Plaintiff also asserted that the Williams Brothers were victims
of other antitrust violations involving exclusive dealing and reciprocal dealing.'47 The court established a two step analysis to determine
if Southern Concrete was within the target area of the alleged violations. 48
' First, the court examined the specific nature of the antitrust
violations alleged by the plaintiff. Second, the court determined
what area of the economy was affected by these alleged violations.
With respect to the alleged tying arrangement, the court found
that there were two inherent evils in such an arrangement; first,
there was a lessening of competition for the tied product and second,
the purchaser subject to the tying arrangement had to forego his free
1 The "tied" product in
choice in the market for the tied product. 49
this instance was cement; therefore, the sector of the economy injured by the alleged illegal practice was the market for cement. The
court reasoned that the competitors in the cement market and the
143. 518 F.2d at 1131. In a case decided after the close of the survey period the Fifth
Circuit dealt with an action by an equipment manufacturer against Southwestern Bell alleging illegal tying arrangements and predatory pricing. Litton Systems, Inc. v. Southwestern
Bell Tel. Co., 539 F.2d 418 (5th Cir. 1976).
144. 518 F.2d 1131. See also SULUVAN, supra note 4, § 247 at 773-74.
145. 535 F.2d 313 (5th Cir. July, 1976), cert. denied, 97 S. Ct. 1113 (1977).
146. 535 F.2d at 314.
147. Id. at 315.
148. Id. at 316.
149. Id. at 317.

1977]

ANTITRUST

Williams Brothers (those subject to the tying arrangement) were the
injured parties.5 0 The court concluded that Southern Concrete was
not within the "target area" of the violation because it neither sold
cement nor was.it a party to the tie. 5' The same analysis was applied to the exclusive dealing and reciprocal dealing claims and the
court again concluded that even if the alleged activity existed,
Southern Concrete was not in the area of the economy threatened
by a breakdown of competitive conditions, and therefore the company had no standing.'
The standing issue was again before the court in Tugboat, Inc.
v. Mobile Towing Co. 53 Tugboat, Inc. and Mobile Towing Company, tugboat operators, were competing to provide services in
Mobile Bay. At the same time, two unions were competing to represent the tugboat companies' employees. The employees of Mobile
Towing and their union alleged that the rival union and Tugboat,
Inc. had conspired to avoid wage increases in order to allow Tugboat, Inc. to operate at a lower cost. 5 ' These plaintiffs alleged that
the resultant operating advantage would allow Tugboat to drive
Mobile out of business and thereby monopolize towing in Mobile
Bay. The question before the Fifth Circuit was whether the employees and the union had standing to challenge the alleged conspiracy. 15 The court began its analysis by stating that the question of
the standing of the union and the employees was dependent on the
illegal behavior in the case.' 56 If the employees' complaint was
merely that they would lose their jobs if Tugboat's illegal activity
forced Mobile out of the market, the employees and the union would
lack standing for their injury would be too tenuously related to the
illegal activity.'57 The court noted, however, that the employees and
the union alleged not only a loss of employment opportunity but
also a conspiracy to prevent wage increases and foreclose representation by the union.'58 Under these facts, the court found that the
alleged conspiracy was aimed at the employer, the employees and
150.
151.
152.
153.
154.
155.
156.
157.
158.

Id.

Id.
Id. at 317-18.
534 F.2d 1172 (5th Cir. July, 1976).
534 F.2d at 1173-74.
Id.at 1174.
Id.at 1176.
Id.at 1177.
Id.
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the union. 59
' Therefore, the employees and the union were within the
target area of the illegal activity; thus the court reversed the district
60
court's dismissal for lack of standing.
Despite its apparent simplicity, the "target area" test has
proven difficult in application. Unfortunately some courts have simply stated that a plaintiff must be within the "target area" of the
defendant's intended violation and then granted or denied standing
in the colorful terms of the analogy without analysis. Demonstrative
of this approach is Mulvey v. Sammuel Goldwyn Productions' in
which the court concluded that the plaintiff had standing because
he was "hit" by the illegal activity: "He was neither sideswiped nor
struck by a carom shot."'' 2 The "target area" test has also proven
susceptible to the abuse of conclusive labeling. Hence, certain
'6 5
groups such as "creditors,'' 3 "shareholders,"'6 4 and "employees'
may be denied standing summarily, without an analysis of the facts
of the particular case. The conflicts and inconsistencies of the decisions have led one commentator to say that it is impossible to determine if a plaintiff is in the "target area" until the appellate court
66
rules on the issue.'
The decisions of the Fifth Circuit during this survey period
should aid in resolving the problems of the target area test.
Southern Concrete and Mobile Towing establish a clear framework
for analysis. First, the court will examine the alleged anticompetitive activity, such as the tying arrangement in Southern Concrete.' 7
The court will focus its analysis on the specific violation alleged and
harm resultant from the violation.' 9 The second phase of the analysis is a consideration of the plaintiff and whether he is in the sector
of the economy threatened by the specific violation in question. If
the plaintiff is within that portion of the economy, he is in the
"target area" and has standing to bring suit.' 9 The framework set
159. Id.
160. Id.
161. 433 F.2d 1073 (9th Cir. 1970).
162. 433 F.2d at 1076.
163. SULLIVAN supra note 4, §247 at 773; Klingsberg, supra note 131, 353-54.
164. Id.
165. Id.
166. Klingsberg, supra note 131, 353. See Cromar Co. v. Nuclear Materials & Equip.
Corp., 543 F.2d 501 (3d Cir. 1976) (holding that standing must be decided on a case by case
basis).
167. 535 F.2d at 316.
168. Id. at 316-17.
169. Id. at 317.
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forth by the court will assist litigants in analyzing standing problems and prevent the abuses inherent in the use of talismanic labels
seen in the earlier applications of the "target area" test. The trend
towards an analytical use of the "target area" test is not complete,
however, as is indicated by the Jeffrey decision. In a fashion similar
to Mulvey v. Sammuel Goldwyn Productions,the Jeffrey court dismissed the plaintiff's complaint for lack of standing stating that the
plaintiffs were "so far removed from the bulls-eye that they are 'not
' 70
even on the firing range." 1
Dissatisfaction with both the "target area" and the "direct injury" tests has led one circuit to abandon these tests of standing
under Section 4 of the Clayton Act. In Malamud v. Sinclair Oil
Corp.' 7 the Sixth Circuit declared that it would apply the general
test of standing for federal actions to suits brought under Section 4
of the Clayton Act. 72 The court considered the "direct injury" and
"target area" tests too demanding of the plaintiff at the pleading
stage. 7 1 It further stated that these tests injected the merits of the
case into the standing issue.'7 Applying the traditional Data
Processing7 1 standing test, the Malamud court stated the two cri170. 518 F.2d at 1131-32 quoting In re Multidistrict Vehicle Air Pollution Control
M.D.L. No. 31, 481 F.2d 122 (9th Cir.), cert. denied, 414 U.S. 1045 (1973).
This is not to say that had the Jeffrey court followed the Southern Concrete analysis the
plaintiff would have been found to have standing, only that the court failed to analytically
attack the issue of standing. It is doubtful that consumers have standing under the "target
area" test to bring a class action. See In re Multidistrict Vehicle Air Pollution Control M.D.L.
No. 31, 481 F.2d 122 (9th (9th Cir.), cert. denied, 414 U.S. 1045 (1973). A remedy exists for
ultimate consumers, however, in the form of a parens patriae suit. These actions are specifically provided for by recent legislation. Hart-Scott-Rodino Antitrust Improvement Act of
1976, Pub. L. No. 94-435 (Sept. 30, 1976) (15 U.S.C.A. §§ 15C-15H). This legislation also
provides that a state may opt out, or provide that the parens patriae portion of the amendments not apply to the states' residents. A bill exercising the opt out privilege has been
introduced in the Texas legislature (H.B. 592). TRADE REGULATON REPORT (CCH) No. 268
(February 15, 1977). Should Texas opt out, consumers would be completely without a remedy.
Cf. TEX. Bus. & COMM. CODE §15.40 (authorizing suit by the Attorney General on behalf of
the state).
171. 521 F.2d 1142 (6th Cir. 1975).
172. 521 F.2d at 1151. The general test of standing of federal suits was set forth by the
Supreme Court in Association of Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S.
150 (1970). Under Data Processing, in order to have standing, a plaintiff must establish: (1)
that the defendant has caused him injury in fact and (2) that the interest the plaintiff seeks
to protect is arguably within the zone of interests protected by the statute or constitutional
guarantee under consideration.
173. 521 F.2d at 1149.
174. Id. at 1150.
175. Association of Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S. 150
(1970).
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teria for standing. First, the plaintiff must "allege that the defendant caused him injury in fact."'' Second, it must be shown that
"the complainant is arguably within the zone of interests to be
protected or regulated by the statute [in] question."' 7 In the view
of the Malamud court, the DataProcessing test properly focuses the
standing issue on whether the plaintiff is the proper party to litigate
the issue and away from a subjective determination on the merits.'78
A comparison of Malamud and the Fifth Circuit's decision in
Southern Concrete discloses a parallel between the cases. The
standing requirements established by each case illustrate that both
tests emphasize whether the plaintiff is the proper party to litigate
the issue. "' One requirement of the Malamud court was that the
plaintiff be within the zone of interests sought to be protected by
the statute. Similarly, the Southern Concrete court analyzed the
specific violation alleged by the plaintiff and the danger inherent in
such a violation to determine the sector of the economy affected.
Both courts also required that the plaintiff show injury distinct from
that of the public as a whole. Malamud stated that the plaintiff
must be injured in fact. The Southern Concrete court satisfied this
requirement by demanding that the plaintiff operate within the
sector of the economy threatened by the breakdown of competitive
conditions.
This comparison of Malamud and Southern Concrete does not
suggest that the tests used by both courts were identical. With
respect to the requirement that the plaintiff be in the zone of protected interests the Malamud court defined the protected interests
with regard to the antitrust laws as a whole. The similar requirement in Southern Concrete, the analysis of the affected area of the
economy, was not based on the aims of the antitrust laws; rather,
it focused on the specific antitrust violation.
As a result, the Malamud standing test as applied to Section 4
of the Clayton Act is broader than that used by the Fifth Circuit in
Southern Concrete. What the comparison does suggest is that both
courts were aware of the problem caused by the application of the
"direct injury" test and the traditional "target area" test. As a
176. 521 F.2d at 1151.
177. Id.
178. Id. at 1150-51.
179. See Leeward Petroleum, Ltd. v. Mene Grande Oil Co., 415 F. Supp. 158 (D. Del.
1976) (The court applied an analysis similar to that of Southern Concrete).
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result the tests used in Malamud and Southern Concrete share an
emphasis on shifting the standing requirements under Section 4
towards an objective determination, and away from a decision on
the merits of the plaintiff's case. The focus of the determination of
the plaintiff's standing under each test is on whether the plaintiff
is the proper party to litigate the question.
The trend towards more objective criteria for standing will encourage enforcement of the antitrust laws by private parties because
it will eliminate, at least partially, the time consuming and expensive litigation previously devoted to the standing issue. The use of
objective criteria should also decrease the instances in which standing is used as a tool to adjudicate the merits of the plaintiff's cause
of action.
Timothy Blakeley

