
CASE NOTES

Bailments-Bare Facts of Fire or Theft No Longer Rebut the
Presumption of a Bailee's Negligence. Classified Parking Sys-
tems v. Dansereau, 535 S.W.2d 14 (Tex. Civ. App.-Houston [14th
Dist.] 1976, no writ).

Ron Dansereau paid ten dollars to park his car at a commercial
lot from mid-August to the end of September, 1970. At times he
parked the car himself, but he often allowed the attendant to park
it. When he returned to the lot from work one afternoon, the car was
gone. He reported the assumed theft to the police, who recovered the
car some weeks later in a severely damaged condition. Dansereau
sued the lot operator, Classified Parking Systems, and recovered
$3000 damages in a non-jury trial. The court of civil appeals af-
firmed and in doing so declared a new policy in bailment cases.
Proof of loss of a bailed chattel by fire or theft will no longer rebut
the presumption of negligence that arises against a bailee when the
bailor proves the bailment contract and the non-return of the
goods.'

In Classified Parking Systems v. Dansereau,I the bailee argued
vigorously against the promulgation of this new policy. He con-
tended that the trial court erred in rendering a judgment for the
bailor because no evidence supported the bailor's theory that the
bailee was negligent. The court responded with a recitation of the
general rule that where a bailor proves the bailment and the non-
return of the goods or their return in a damaged condition, a pre-
sumption of the bailee's negligence arises as a matter of law.'

The bailee was unable to rebut this presumption. Nonetheless,
he sought to evade application of the general rule by arguing that
the case fell within one of the exceptions recognized in
Texas-namely, that in case of theft of the chattel, the presumption
of negligence is rebutted.' The court refused to apply the exception.
It declared that to rebut the presumption the bailee must show, in
addition to the allegation of loss by theft, that the loss was not due

1. Classified Parking Systems v. Dansereau, 535 S.W.2d 14 (Tex. Civ. App.-Houston
[14th Dist.] 1976, no writ).

2. Id.
3. Id. at 15, citing Trammell v. Whitlock, 150 Tex. 500, 242 S.W.2d 157 (1951).
4. Allright, Inc. v. Brubaker, 473 S.W.2d 593 (Tex. Civ. App.-Houston [14th Dist.]

1971, no writ).
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to his negligence. In so holding, the court broke with precedent and
adopted what it deemed to be the more enlightened view. The new
standard of rebuttal, which aligns Texas with the majority of Ameri-
can jurisdictions, demands that the bailee offer probative evidence
that he did not breach his duty of care.5

The bailee's duty of care in Texas varies according to the nature
of the bailment contract. When the bailment is for the benefit of the
bailor, the law holds the bailee answerable only for gross negli-
gence.' On the other hand, when the bailment is solely for the bene-
fit of the bailee, liability is imposed for slight negligence.' If the
bailment is for the mutual benefit of the parties, the bailee owes a
duty to exercise the same degree of care as exercised by men of
ordinary prudence and skill.' Where a contract is made in which the
bailee agrees to insure the return of the goods in any event, negli-
gence is not an element of the bailor's recovery.' However, absent
some specific guaranty provision in the contract, the bailor must
show enough facts to raise a presumption that the bailee was negli-
gent.

Although early courts began to make use of the presumption,' 0

it was not expounded by the Texas Supreme Court until the land-
mark decision of Trammell v. Whitlock." The bailor in Trammell

5. Classified Parking Systems v. Dansereau, 535 S.W.2d 14, 15 (Tex. Civ. App.-
Houston [14th Dist.] 1976, no writ). For a survey of the jurisdictions adhering to the view
that proof of loss by fire is insufficient to rebut the presumption of a bailee's negligence, see
Annot., 44 A.L.R.3d 171, 190-91 (1971).

6. Great Southwestern Int'l Airways, Inc. v. Arlington Executive Air, Inc., 432 S.W.2d
740 (Tex. Civ. App.-Fort Worth 1968, no writ). (Action by a gratuitous user of airport hangar
space for damages incurred when his airplane was lost by fire. Judgment went for the hangar
operator on the ground that the user neither pleaded nor proved gross negligence.)

7. Although several cases cite this proposition as an accurate statement of Texas law,
most make mention of it only in passing, in the context of bailments which are for the mutual
benefit of the parties. See Exporters' & Traders' Compress & Warehouse Co. v. Bargainer,
45 S.W.2d 563 (Tex. Comm'n App. 1932, jdgmt adopted); Citizens' Nat'l Bank v. Ratliff &
Lanier, 253 S.W. 253 (Tex. Comm'n App. 1923, jdgmt adopted).

8. The vast majority of bailments are for the mutual benefit of the parties. A parking
lot owner who is a bailee for hire falls into this class. Allright, Inc. v. Elledge, 515 S.W.2d
266 (Tex. 1974).

9. Callihan v. Montrief, 71 S.W.2d 564 (Tex. Civ. App.-Fort Worth 1934, writ ref'd).
10. Exporters' & Traders' Compress & Warehouse Co. v. Schulze, 265 S.W. 133 (Tex.

Comm'n App. 1924, jdgmt adopted).
11. 150 Tex. 500, 242 S.W.2d 157 (1951). At least one very early case, Young v. Lewis,

9 Tex. 73 (1852), indicated that a bailee's negligence could not be presumed. A bailor of a
slave was denied leave to put on testimony regarding the bailee's negligence when he had
failed to plead such negligence. The court followed the time-honored principle that the
allegations and the proof must agree.
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neither pleaded nor proved negligence, but the court held that he
established a prima facie case when he proved the bailment and the
return of the goods in a damaged condition. This proof was suffi-
cient to raise a presumption of negligence that the bailee was under
a burden to rebut. The net effect of the presumption was merely to
serve as a rule for the conduct of the trial. As Judge Learned Hand
said in Alpine Forwarding Co. v. Pennsylvania Railroad Co.,'" the
presumption "puts upon the bailee the risk of a directed verdict if
he does not meet it, but it does no more; once he has done so, it
disappears from the case."' 13

In Texas, rebutting the presumption of negligence evolved into
a mechanical ritual based on the utterance of magical words such
as "flood", "fire" or "theft". An early example is Cleaver v. Drake-
Brannum Construction Co."4 In that case, the bailee escaped liabil-
ity by proving the "bare fact" of a flood without pleading or proving
that he was not negligent in leaving the chattel where flood waters
could reach it.' 5 Likewise, a bailee's proof of the bare fact of fire
sufficiently rebutted the presumption of his negligence in Exporters'
& Traders' Compress & Warehouse Co. v. Schulze.'" The court held
that when the bailee established that the loss was caused by fire,
the bailor was required to go beyond the elements of a prima facie
case in order to prove the bailee's negligence. Schulze set forth a
blanket statement that proof of fire, theft, or any other unavoidable
accident would suffice to overcome the presumption of the bailee's
negligence."

12. 60 F.2d 734 (2d Cir. 1932).
13. Id. at 736, quoted with approval in Trammell v. Whitlock, 150 Tex. 500, 505, 242

S.W.2d 157, 159 (1951).
14. 195 S.W. 206 (Tex. Civ. App.-Galveston 1917, writ ref'd n.r.e.).
15. See Comment, Presumptions and the Burden of Proving a Bailee's Negligence:

Sufficiency of Proof to Rebut a Bailor's Prima Facie Case, 31 TEXAs L. REv. 46, 55 (1952),
for the earliest usage of the term "bare fact" in reference to the type of proof that was
sufficient to rebut the presumption of a bailee's negligence. When a bailee rebuts the pre-
sumption with bare facts, he merely proves the loss of the bailed property by fire or theft (or
flood in Cleaver), without pleading or proving that he was not negligent in losing the property.

16. 265 S.W. 133 (Tex. Comm'n App. 1924, judgmt adopted).
17. Id. at 134. The cases split over the question of whether a bailee's successful rebuttal

"overcomes" the presumption of negligence, or whether the rebuttal reshapes the pleadings
"as if the presumption had never existed." Compare Exporters' & Traders' Compress &
Warehouse Co. v. Schulze, 265 S.W. 133 (Tex. Comm'n App. 1924, jdgmt adopted), with
Allright, Inc. v. Brubaker, 473 S.W.2d 593 (Tex. Civ. App.-Houston [14th Dist.] 1971, no
writ). Some cases take the position that where the loss of the goods is due to fire or theft, no
presumption of negligence can arise. See, e.g., Mustang Aviation, Inc. v. Ridgway, 231
S.W.2d 677 (Tex. Civ. App.-Dallas 1950, writ ref'd). The semantical differences in these
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Bare-fact pleading quite often arises in parking lot theft
cases through inadvertent admissions by the bailor. In Aliright, Inc.
v. Brubaker,'" the presumption of the bailee's negligence was over-
come by the bailor's testimony that she saw a stranger driving her
car away from the bailee's lot as she returned from work. But the
assertion of theft need not be based upon personal knowledge. In
A lright, Inc. v. De Wint, 1 the bailor's admission that he assumed
his car was stolen also worked to his disadvantage, rebutting the
presumption of negligence.

Not all Texas courts indulged in this theory of easy rebuttal.
Dicta that simple allegations of fire or theft would not suffice to
rebut the presumption of negligence appeared in Callihan v.
Montrief. 20 The court said that once the presumption is established
by the bailor, it places a burden on the bailee to go forward with
his evidence tending to overcome the presumption. This dicta had
little precedential significance, inasmuch as the court ultimately
found the bailee liable under the guaranty terms of his contract with
the bailor.

A more direct attempt to discredit bare-fact pleading was insti-
gated in Rhodes v. Turner.2 1 The bailor's petition contained allega-
tions of the bailment contract and the non-return of his automobile,
as well as specific acts of negligence on the part of the bailee. The
court of civil appeals' initial opinion seemed to turn on the bailor's
presentation of circumstantial evidence of the bailee's negligence;
but in a motion for rehearing the court purported to base its opinion
upon a legal presumption of negligence. 22 The supreme court re-
solved the inconsistency by determining that the case turned on the

approaches could lead to significant pleading problems. For example, if the presumption
never existed or is destroyed as if it never existed, would not the bailor fall subject to an
evidentiary objection under TEx. R. Civ. P. 67 when he attempted to proceed to prove the
bailee's negligence without having alleged it? The need to plead negligence was obviated by
the supreme court's ruling in Trammell v. Whitlock, 150 Tex. 500, 242 S.W.2d 157 (1951),
and likewise dispensed with in Classified Parking Systems v. Dansereau. It would therefore
seem that the better view is that the presumption is not destroyed, but merely overcome.

18. 473 S.W.2d 593 (Tex. Civ. App.-Houston [14th Dist.] 1971, no writ).
19. 487 S.W.2d 182 (Tex. Civ. App.-Houston [lst Dist.] 1972, no writ).
20. 71 S.W.2d 564 (Tex. Civ. App.-Fort Worth 1934, writ refd).
21. 171 S.W.2d 208 (Tex. Civ. App.-Fort Worth), motion for leave to file petition for

writ of mandamus overruled sub nom. Rhodes v. McDonald, 141 Tex. 478, 172 S.W.2d 972
(1943).

22. Id. at 214. The court attempted to refute the validity of the bare-facts rule, declar-
ing that when the bailee failed to redeliver the car upon demand, "the burden then rested
upon him to explain his failure to return the property, and that such failure was not occa-
sioned by his negligence." Id.

[Vol. 8:387
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question of the sufficiency of the evidence and that the absence or
presence of a legal presumption of negligence was not pertinent to
the appellate court's holding. 3 The supreme court intimated that
if Rhodes had come up on the merits, the court would have abol-
ished the bare-facts rule of rebuttal." Later decisions declined to
follow this dictum, however, and affirmed the hardshell durability
of the view that any allegations or testimony of theft of the bailed
goods overcame the presumption of negligence.25

In Huie v. Lay,"5 the Amarillo Court of Civil Appeals skirted the
path of easy rebuttal by professing to invoke the doctrine of res ipsa
loquitur. The bailee, a trucker for hire, predictably attempted to
defeat the presumption of his negligence through a plea of fire. The
court took the position that where the requisite inferences existed
to support res ipsa loquitur and no evidence of probative force was
presented in rebuttal, a finding of negligence was compusory.27 Al-
though it avoided confrontation with the bare-facts rule, the court
adopted a strained interpretation of res ipsa loquitur that ignored
the distinction between presumptions of law and presumptions of
fact.?8

With these evasive tactics as a backdrop, the supreme court
reiterated its inclination toward a reformulation of the bare-facts
rule in Buchanan v. Byrd.2'9 The bailee proposed an interpretation
of the bare-facts rule that would have expanded it to cover almost
any accidental loss of bailed goods. 30 Rather than augment the bare-
facts rule with a preposterous additional exception, the court lim-

23. Rhodes v. McDonald, 141 Tex. 478, 172 S.W.2d 972 (1943) (overruling motion for
leave to file petition for writ of mandamus).

24. Id.
25. Allright, Inc. v. De Wint, 487 S.W.2d 182 (Tex. Civ. App.-Houston [1st Dist.]

1972, no writ); Davis v. Hasdorff, 207 S.W.2d 424 (Tex. Civ. App.-San Antonio 1947, no
writ).

26. 170 S.W.2d 823 (Tex. Civ. App.-Amarillo 1943, no writ).
27. Id. at 826.
28. Wigmore states, "The distinction between presumptions 'of law' and presumptions

'of fact' is in truth the difference between things that are in reality presumptions . . . and
things that are not presumptions at all." 9 J. WIGMORE, EVIDENCE § 2491 (3d ed. 1940). A true
presumption as applied to bailment cases is employed to assign the burden of going forward.
In contrast, the inference raised by res ipsa loquitur does not shift the burden. Proof of the
elements of res ipsa loquitur warrants a jury finding of negligence, but does not compel it. 1
C. McCoRMwIC & R. RAY, TEXAS EVIDENCE § 108, at 149-50 (2d ed. 1956).

29. 519 S.W.2d 841 (Tex. 1975).
30. Id. at 843-44. The court rejected the bailee's theory that the fact of a train running

over a bailed horse should be construed to exonerate the bailee from negligence, in light of
the undisputed facts of an open gate and absent caretaker on the night of the accident. Id.

19761
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ited it to fire and theft cases and declared in dictum that the time
was ripe for reexamination of the rule as a whole in an appropriate
case.

The first reexamination of the bare-facts rule came in Classified
Parking Systems v. Dansereau.3' The court conscientously accepted
the recommendation made in Buchanan to correct a longstanding
inequity in Texas law by rejecting the bare-facts rule. With what
appears to be the supreme court's advance approval, Dansereau will
likely be interpreted as the law of the state. One court has already
adopted the rule of Dansereau, holding that the decision was con-
trolling over prior case law.3"

The question remains whether the rule will stand as promul-
gated in Dansereau. One commentator, citing Rhodes and Huie, has
offered the theory that Texas bailment law was evolving toward a
special category for automobiles, because automobile accidents and
thefts are supposedly more likely to involve the negligence of some
human agency than are fires or thefts of other types of property.33

Contrary to this commentator's conjecture, however, the cases of
Rhodes and Huie are better explained as expressions of disgruntle-
ment with the bare-facts rule of rebuttal in toto, not just as it
applied to bailments involving automobiles.34 No Texas case has
verbalized a desire to distinguish bailments involving automobiles.
Therefore, the better view would seem to be that Dansereau will
apply to bailments of any type of chattel.

The reluctance of courts in the past to adopt a Dansereau-type
rule grew out of a desire to assure that the burden of proof would
always be kept on the bailor. However, the fear that the bailor could
shift the burden of proof by relying on a presumption of negligence
was unfounded. To require the bailee to produce tenable evidence
to meet his burden of going forward is not equivalent to shifting the
ultimate burden of proof.3" The new standard requires only that the
bailee come forward with some evidence, rather than allowing him
to hide behind excuses which amount to no evidence at all. In light

31. 535 S.W.2d 14 (Tex. Civ. App.-Houston [14th Dist.] 1976, no writ).
32. Jalco, Inc. v. Tool Traders, Inc., 535 S.W.2d 898 (Tex. Civ. App.-Houston fist

Dist.] 1976, no writ).
33. Comment, Presumptions of Negligence in Bailment Cases, 4 BAYLOR L. REv. 327,

333 (1952).
34. The support which the commentator draws from Huie seems particularly tenuous,

inasmuch as the automobile involved there was not the subject of the bailment.
35. Trammell v. Whitlock, 150 Tex. 500, 505, 242 S.W.2d 157, 159 (1951).
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of the frustration engendered by the exceptions and the supreme
court's distaste for them, lower courts will not likely attempt to
preserve them. By striking the exceptions out of bailment law, the
court in Classified Parking Systems v. Dansereau6 took a com-
mendable step toward conforming bailment law with fair practice.

Rod Patterson

36. 535 S.W.2d 14 (Tex. Civ. App.-Houston [14th Dist.] 1976, no writ).


