CIVIL PROCEDURE
FEDERAL JURISDICTION AND PRE-TRIAL
PROCEDURE
In the areas of federal jurisdiction and pre-trial procedure, the
Fifth Circuit rendered a number of interesting opinions. In the area
of federal jurisdiction, the more interesting of these opinions revolved around the in forma pauperis prisoner complaint and the
reviewability of remand orders. In the area of pre-trial procedure,
the Fifth Circuit made some important observations on the disqualification of judges and the relation back of pleading amendments.
I. FederalJurisdiction
A.

The In Forma PauperisPrisoner Complaint

For many years both federal and state courts followed a policy
of "hands off" when dealing with prisoner complaints about correctional practices.' The rationales behind this policy were basically
two. The first centered on the belief that once a prisoner had his day
in court, he became a "slave of the state ' 2 and was beyond the
purview of the judiciary.3 The second revolved around the notion
that correctional practices were guided by rehabilitative goals, and
thus were not appropriate subjects for judicial review.' Lately, however, the federal courts have indicated increased skepticism about
the benevolence of governments toward prison conditions' and increased doubts about our penal systems' ability to rehabilitate offenders.' One result of this skepticism and doubt has been the downfall of the "hands off" policy. State or federal prisoners now have
ready access to the federal courts In fact, state prisoners 42 U.S.C.
1. Adams v. Ellis, 197 F.2d 483, 485 (5th Cir. 1952). See In re Taylor, 187 F.2d 852, 853
(9th Cir.), cert. denied, 341 U.S. 955 (1951); Sturm v. McGrath, 177 F.2d 472, 473 (10th Cir.
1949).
2. Ruffin v. Virginia, 62 Va. (21 Gratt.) 790, 796 (1871).
3. See Jackson v. Godwin, 400 F.2d 529, 532 (5th Cir. 1968).
4. FEDERAL JunicLAL CENR', Recommended Procedures for Handling Prisoner Civil
Rights Cases in Federal Courts 1, 2 (tentative report, Oct. 6, 1975) [hereinafter cited as The

Report].
5.

Campbell v. Beto, 460 F.2d 765, 767-78 (5th Cir. 1972); The Report, supra note 4, at

5.
6. See Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970), a/i'd, 442 F.2d 304 (8th Cir.
1971).
7. Covington v. Cole, 528 F.2d 1365, 1373, 1377 (5th Cir. Mar., 1976); The Report, supra
note 4. at 2.
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§ 19838 complaints need not even exhaust their administrative remedies before they seek judicial review of those complaints.9
Naturally, one result of the demise of the "hands off" doctrine
has been the tremendous increase of prisoner complaints - often
prose and in forma pauperis - received by the federal courts.'" In
most instances these complaints are frivolous even under the most
liberal definitions of frivolity." Consequently, many federal judges
look upon prisoner complaints with annoyance at best. Nevertheless, the Fifth Circuit has cautioned the district court judges to
proceed with Job-like patience in this "dynamic field," because,
despite the high percentage of frivolous complaints, some do raise
3
important constitutional issues.
Many prisoner complaints follow a typical scenario. Initially
the prisoner files a section 1983 action alleging various wrongs in his
prison confinement. Immediately thereafter he seeks the benefit of
the In Forma Pauperis statute 4 to avoid prepayment of all fees and
costs in his action, and possibly to obtain court appointed counsel.'
However, whether he can proceed in forma pauperis is a matter
6
committed to the sound discretion of the district court.
8. 42 U.S.C. § 1983 (1970).
9. See Hardwick v. Ault, 517 F.2d 295, 296 (5th Cir. 1975). See also Comment,
Exhaustion of State Administrative Remedies in Section 1983 Cases, 41 U. CI. L. REv. 537
(1974). Federal prisoners, however, must exhaust their administrative remedies before seeking judicial review. Hardwick v. Ault, supra at 296; Waddell v. Alldredge, 480 F.2d 1078-79
(3d Cir. 1973). But one court does not require such review if it would be futile, or if constitutional or statutory issues are involved. Cravatt v. Fenton, 399 F. Supp. 956, 970 (W.D. Wis.
1975). For a criticism of this dichotomy between state and federal exhaustion requirements
see K. DAVIS, ADmIISTRATrE LAw TREATISE 20.01, at 646 (Supp. 1970).
10. Burger, Chief Justice Burger Issues Yearend Report, A.B.A. J. 189, 190 (Feb. 1976)
[hereinafter cited as Burger Report]; The Report, supra note 4, at 11-12. See also Aldisert,
Judicial Expansion of Federal Jurisdiction: A Federal Judge's Thoughts on Section 1983,
Comity and the Federal Caseload, 1973 L. & Soc. ORD. 557, 558-60, 563 [hereinafter cited as
Aldisert].
11. Burger Report, supra note 10, at 190; Aldisert, supra note 10, at 567. The Fifth
Circuit has apparently reached the same conclusion. See Covington v. Cole, 528 F.2d 1365,
1373 (5th Cir. Mar., 1976).
12. Aldisert, supra note 10, at 566. One federal district judge concluded that a prisoner
really has nothing to lose and everything to gain by filing his suit. He has virtually no fear of
a countersuit based on malicious prosecution. He generally pays no costs to file his suit. And,
he is often supplied with free paper and legal textbooks. Jones v. Bales, 58 F.R.D. 453, 463
(N.D. Ga. 1972), aff'd 480 F.2d 805 (5th Cir. 1973).
13. Covington v. Cole, 528 F.2d 1365, 1373 (5th Cir. Mar., 1976). The Federal Judicial
Center also raised this cautionary note. The Report, supra note 4, at 12-13.
14. 28 U.S.C. § 1915 (1970).
15. See Taylor v. Gibson, 529 F.2d 709, 714 n.6 (5th Cir. Apr., 1976); Watson v. Ault
525 F.2d 886, 890-91 (5th Cir. Jan., 1976).
16. Carter v. Thomas, 527 F.2d 1332, 1333 (5th Cir. Mar., 1976). This is the general rule
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In Watson v. Ault," the Fifth Circuit relied heavily on a recent
publication of the Federal Judicial Center"8 to delineate the role of
the district court when it receives an in forma pauperis prisoner
complaint. Initially, the district court judge must determine
whether the prisoner's affidavit of poverty satisfies 28 U.S.C. §
1915(a).11 In this determination his discretion is quite limited for he
does not investigate the truthfulness of the affidavit, but merely its
form. This investigation of form only requires the district court
judge to determine whether the in forma pauperis affidavit on its
face demonstrates the requisite economic eligibility. 0 If he is satisfied with the form, the judge must thereafter docket the prisoner's
complaint without the prepayment of any cost or fees despite the
fact that the complaint might be patently without merit.'
The district court judge exercises a larger measure of discretion
over the informa pauperis proceeding through section 1915(d). 22
This subdivision allows him to dismiss the prisoner's complaint if
he concludes it is frivolous, or malicious; that is, without legal sufficiency. The Watson court noted that frivolity under section
1915(d) had never been defined. Nevertheless, the court concluded
that a fair interpretation of frivolity would encompass those complaints "without arguable merit . . . both in law and in fact."2
While engaged in the process of determining frivolity or maliin most circuits. Wood Preserving Corp. v. United States, 347 F.2d 117 (3d Cir. 1965); Kirby
v. Swope, 218 F.2d 814 (9th Cir. 1955).
17. 525 F.2d 886 (5th Cir. Jan., 1976).
18. See The Report, supra note 4.
19. Watson v. Ault, 528 F.2d 886, 890 (5th Cir. Jan., 1976). Section 1915(a) states that
the district court may allow the action to proceed without prepayment of costs if the person
"makes affidavit that he is unable to pay such costs or give security therefor." 28 U.S.C. §
1915(a) (1970).
20. Watson v. Ault, 525 F.2d 886, 890-91 (5th Cir. Jan., 1976).
21. Id. at 890. This holding of the Watson court reaffirms Campbell v. Beto, 460 F.2d
765, 768 (5th Cir. 1972). Other circuits likewise follow this holding. See Sinwell v. Shapp, 536
F.2d 15, 18 (3d Cir. 1976). Some circuits, however, are expressly to the contrary. Wartman v.
Branch 7, Civ. D., Cty. Ct., Milwaukee Cty. 510 F.2d 130, 134 (7th Cir. 1975); Loum v.
Underwood, 262 F.2d 866, 867 (6th Cir. 1959). The Federal Judicial Center supports the
holding of the Fifth Circuit. The Report, supra note 4, at 31-33.
22. Watson v. Ault, 525 F.2d 886, 891 (5th Cir. Jan., 1976). Section 1915(d) allows the
court to dismiss the action if it is "frivolous or malicious." 28 U.S.C. § 1915(d) (1970).
23. Watson v. Ault, 525 F.2d 886, 891-92 (5th Cir. Jan,, 1976). Complaints attaining
legal sufficiency are those stating the factual and legal basis of an alleged wrong that reaches
constitutional dimensions. Id.
24. Id. at 892. In this interpretation the Watson court relied heavily on Anders v.
California, 386 U.S. 738, 744 (1967). This interpretation is also supported by the Federal
Judicial Center. The Report, supra note 4, at 34-35.
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ciousness, the district court judge must keep in mind that the legal
sufficiency of pro se prisoner complaints is governed by "less stringent standards than formal pleadings drafted by lawyers." '2 - This
"less stringent standards" rule, coupled with the tremendous increase in prisoner pro se filings, has placed the district court judge
in a most difficult position. On the one hand, he is to proceed with
"Job-like patience" examining complaints using "less stringent
standards;" on the other hand he is being swamped with handwritten petitions that are often illegible or quite unintelligible."' To
extricate themselves from this difficult position, a number of district court judges are exercising their discretionary powers under
section 1915 to devise various methods for gathering more information about prisoner complaints before proceeding under section
1915(d). 7 One method, which the Watson court encouraged, entails
the use of a questionnaire developed by the Federal Judicial Center.28 The purpose of this questionnaire (which is really a packet
containing forms for the filing of a complete section 1983 action with
a section 1915 petition) is to afford the district court judges another
pre-trial tool for assessing the factual and legal basis of the claims
asserted.2" A prisoner may be required to respond to this question25. Haines v. Kerner, 404 U.S. 519, 520 (1972).
26. The Report, supra note 4, at 13-14.
27. See Covington v. Cole, 528 F.2d 1365, 1372 n. 17 (5th Cir. Mar., 1976).
28. The Report, supra note 4, at 44-55. See also the appendix following the Watson case.
525 F.2d 886, 893-98 (5th Cir. Jan., 1976).
The Federal Judicial Center also recommends other methods, some in use now within
the Fifth Circuit. For example, the Federal Judicial Center recommends "Centralization in
Multijudge Courts." This centralization would require all courts having a substantial caseload of prisoner complaints to form a screening panel, consisting of law clerks or U.S. Magistrates, to initially process those complaints. The Report, supra note 4, at 25-28. Many district
courts within the Fifth Circuit employ U.S. Magistrates in this capacity. See Taylor v.
Gibson, 529 F.2d 709 (5th Cir. Apr., 1976); Carter v. Thomas, 527 F.2d 1332 (5th Cir. Mar.,
1976). There are, however, limits on the use of U.S. Magistrates. If the process of review and
recommendation by the Magistrate results in an unreasonable delay, some constitutional
problems will result. In Carter v. Thomas, the court felt that a twenty-one month delay,
which would not have occurred with a non-indigent prisoner complaint, could not easily be
ignored. 527 F.2d at 133.
The Federal Judicial Center also recommends the use of the "Special Report." The
"Special Report" allows the defendant in a prisoner's action to present, before any hearing
is convened, his version of the facts. The Report, supra note 4, at 40-43. The Fifth Circuit,
likewise, employs the "Special Report." Hardwick v. Ault, 517 F.2d 295 (5th Cir. 1975).
Finally, the Federal Judicial Center recommends certain changes in the substantive law.
One of these changes would require exhaustion of administrative remedies for all prisoners,
state and federal, before entering the judicial process. There are, however, certain exceptions.
The Report, supra note 4, at 8.
29. Watson v. Ault, 525 F.2d 886, 892 (5th Cir. Jan., 1976).
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naire as a necessary auxiliary pleading, somewhat analogous to a
motion for a more definite statement. 30 In addition, service of process is withheld pending receipt of the questionnaire and a determination by the judge that the complaint should not be dismissed.'
The Fifth Circuit hopes that by using this questionnaire prisoner
complaints will be given an adequate initial examination in the
district court and that the judicial efficiency for handling these
32
complaints will thereby increase.
B.

Removal Jurisdiction- Reviewability of Remand Orders

Prior to January 20, 1976, there was little doubt among the
circuits that 28 U.S.C. § 1447(d) 33 prohibited appellate review of
orders by the district courts remanding cases to the state courts
from whence they came.34 The only exception to this absolute prohibition arose in civil rights cases. 35 However, with the advent of
36 this prohibition beThermtron Products, Inc. v. Hermansdorfer,
came less absolute. In that case the Supreme Court was faced with
a situation wherein the district judge had remanded a properly removed case solely on the grounds that his heavy docket would unjustly delay the plaintiffs from going to trial on the merits. Despite
section 1447(d), the Supreme Court permitted appellate review of
the district judge's remand order because his grounds for remand
failed to comply with the permissible grounds listed in 28 U.S.C. §
1447(c); that is, for cases "removed improvidently and without jurisdiction." 3 7 The Supreme Court thereafter cautioned that the
broad language of section 1447(d) must be read in conjunction with
the more limiting language of section 1447(c) .38 Congress never intended that the bar against appellate review would extend to remand orders not based on statutory grounds. 39 Therefore, the section
30. Id. See FED. R. Ctv. P. 12(e).
31. Watson v. Ault, 525 F.2d 886, 893 (5th Cir. Jan., 1976). The Report, supra note 4,
at 33. Some circuits, however, require service once the complaint is filed. Wartman v. Branch
7, Civ. D., Cty. Ct., Milwaukee Cty.; Wis., 510 F.2d 130, 134 (7th Cir. 1975).
32. See Covington v. Cole, 528 F.2d 1365, 1373 (5th Cir. Mar., 1976).
33. 28 U.S.C. § 1447(d) (1970).
34. London v. United States Fire Ins. Co., 531 F.2d 257, 259 (5th Cir. May, 1976).
35. 28 U.S.C. § 1447(d) (1970).
36. 423 U.S. 336 (1976).
37. Id. at 342-45, 351-52. Section 1447(c) requires the district judge to remand all cases
if "at any time before final judgment it appears that the case was removed improvidently
and without jurisdiction." 28 U.S.C. § 1447(c) (1970).
38. Thermtron Prods., Inc. v. Hermansdorfer, 423 U.S. 336, 345 (1976).
39. Id. at 356.
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1447(d) ban on reviewability applies only if the remand was ordered
on the grounds listed in section 1447(c). Otherwise, the remand
40
order is reviewable by writ of mandamus.
The Thermtron Products interpretation of section 1447(d) was
greeted by the Fifth Circuit with something less than outright jubilation. In Robertson v. Ball,4 the court quickly noted that the
"United States Supreme Court has recently held that section
1447(d) does not mean exactly what it seems to say."12 Thereafter,
the Robertson court proceeded to modify the Supreme Court's holding in Thermtron Products.This modification was accomplished by
concluding that although section 1447(c) was drafted to require
"improvident removal" and "lack of jurisdiction" as a basis for
remand,4 3 a remand order based solely on the grounds of
"improvement removal" was not reviewable in the appellate
courts." To support this conclusion, the Robertson court cited a
recent Fifth Circuit case in which the district court judge had removal jurisdiction but nevertheless remanded the case as improvidently removed because the removal petition was untimely filed. 5
The Robertson case is also important for its application of another portion of the Thermtron Products decision. The Supreme
Court concluded in Thermtron Products that "[i]f a trial judge
purports to remand a case on the grounds that it was removed
'improvidently and without jurisdiction,' his order is not subject to
challenge in the Court of Appeals by appeal, by mandamus or otherwise."" The Robertson court applied this conclusion to prohibit
appellate review of any remand order based expressly on the ground
that the case was "removed improvidently" or "without jurisdiction." 7 This prohibition applies regardless of any opinion of the
appellate court concerning the validity of the district court's order."
However, if the district court judge remands a case without invoking
40. Id. at 352-53. Mandamus is the only method of review. London v. United States Fire
Ins. Co., 531 F.2d 257, 259 (5th Cir. May, 1976).
41. 534 F.2d 63 (5th Cir. June, 1976).
42. Id. at 64-65.
43. Id. at 65 n.2.
44. Id.
45. Id. The case relied on by the Robertson court was London v. United States Fire Ins.
Co., 531 F.2d 257 (5th Cir. May, 1976).
46. 423 U.S. at 343.
47. 534 F.2d at 65. Additional support for this application can be found in Midland
Mortgage Co. v. Winner, 532 F.2d 1342 (10th Cir. 1976).
48. Robertson v. Ball, 534 F.2d 63, 65 (5th Cir. June, 1976).
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the magic words "removed improvidently" or "without jurisdiction," as in In re Southwestern Bell Telephone Co.,49 his reasoning
is fair game for the appellate court 0 Essentially, there is no difference between the situations of a district court judge classifying all
his remand orders as "removed improvidently" or "without jurisdiction" and the pre-ThermtronProductsdays of section 1447(d) when
all appeals from remand orders were prohibited.
C.

Pendent Jurisdictionand Pendent Parties

Pendent jurisdiction is a theoretical device which enables a
federal court to hear, in one lawsuit, both the non-federal and federal claims of a party.2 This device has been a part of the federal
judicial system since Osborn v. Bank of the United States.5" In that
case, Chief Justice Marshall recognized that a court of original jurisdiction could not function unless it had the power to decide all the
issues presented before it.53 Since Osborn, however, the application
of pendent jurisdiction has changed significantly, although the
theory behind the device remains the same. The most recent change
of import occurred in the 1966 Supreme Court decision of United
Mine Workers v. Gibbs.5 4 In that decision the Supreme Court discarded the old Hurn test for the application of pendent jurisdiction
and substituted instead a two-step approach. 5 First, the federal
court was required to determine whether it had the judicial power
to entertain the pendent, non-federal (state) claim." Second, the
49. 535 F.2d 859 (5th Cir. July, 1976).
50. Id. at 860-62. In Southwestern Bell, the district court judge was faced with the task
of determining the citizenship, for diversity purposes, of one of the corporate defendants. In
a prior, unrelated action, this defendant had pled Texas citizenship. The judge therefore
concluded, on the grounds of judicial estoppel, that the defendant could not allege in the
present suit that it was now a Missouri corporation. The Fifth Circuit, however, found the
remand order outside the grounds specified in section 1447(c) and thus reviewed the order.
Id. at 861-62.
51. 13 C. Wright, A. Miller, & E. Cooper, FEDERAL PRACTICE AND PROCEDURE § 3567, at
439-44 (1975) [hereinafter cited as FEDERAL PRAcriCE AND PROCEDURE].

52. 22 U.S. (9 Wheat.) 738 (1824).
53. Id. at 822-23.
54. 383 U.S. 715 (1966).
55. Id. at 722-26. The older test for pendent jurisdiction, as expressed in Hum v.
Oursler, revolved around the concept of cause of action. That is, if the plaintiff's asserted
federal and non-federal claims derive from a single cause of action, pendent jurisdiction
exists. Otherwise, the plaintiff must bring his non-federal claim in a state court. 289 U.S.
238, 245-46 (1933). Confusion arose, however, as to what a cause of action involved. The Gibbs
court cited this resulting confusion as one of the reasons the Hum test was abandoned. 383
U.S. at 722-24.
56. United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966).
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federal court would then have to determine whether, in the exercise
of sound discretion, it should use that power.5 7
As to the first determination, judicial power to entertain in one
lawsuit pendent state claims along with federal claims exists if two
questions are answered affirmatively. The first question is whether
the federal claim asserted by one of the litigants is a substantial
one. 58 Then, the second question is whether the federal claim and
the state claim arose from a common nucleus of operative facts and
are such that one would expect the plaintiff to try them all in one
lawsuit. 9 If the judge is satisfied from these two questions that
judicial power exists, he may hear both claims in the one lawsuit;
however, because "pendent jurisdiction is a doctrine of discretion,
not of plaintiff's right,"10 the plaintiff cannot demand that the judge
exercise this power. Instead, the federal judge is expected to examine certain considerations, such as judicial economy, convenience to
the litigants, clarity of state law and possible confusion to the jury,
before he acts.6
The discretionary power of federal judges to exercise pendent
jurisdiction was recently examined by the Supreme Court in Moor
v. County of Alameda."2 In that case the Ninth Circuit refused to
allow a plaintiff's federal civil rights action against county police
officers to serve as a pendent jurisdiction basis for his non-federal
claims against the county. 3 The Supreme Court considered this
refusal as being within the Ninth Circuit's sound discretion because
the state law in question was unclear and its introduction into the
case, along with the federal claim, might have confused the jury.
Additionally, the Moor decision is very important for its extensive examination of a recent trend among the circuits in pendent
jurisdiction cases." This trend concerns the use of "pendent party"
57. Id. at 726.
58. Id. at 725. See 13

FEDERAL PRACTICE AND PROCEDURE,

supra note 51, § 3567, at 444-

45.
59. United Mine Workers v. Gibbs, 383 U.S. 715, 725 (1966). This second question
requires an affirmative showing to the existence of both a common nucleus of facts and an
expectation that the claims would be brought in a single lawsuit. Florida E. Coast Ry. v.
United States, 519 F.2d 1184, 1193 (5th Cir. Sept., 1975); 13 FEDERAL PRACTICE AND
PROCEDURE, supra note 51, § 3567, at 445. But see Baker, Towards a Relaxed View of Federal
Ancillary and Pendent Jurisdiction,33 U. Prrr. L. REv. 759, 764-65 (1972).
60. United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966).
61. Id. at 726-27.
62. 411 U.S. 693 (1973).
63. Id. at 697-98.
64. Id. at 715-17.
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jurisdiction. Essentially, "pendent party" jurisdiction is a procedural device that empowers a federal court to determine, at its own
discretion, the rights of a party over whom the court originally had
no jurisdiction."5 "Pendent party" jurisdiction goes beyond the fact
situation in Gibbs (one plaintiff asserting federal and state claims
against one defendant) to encompass other, and more varied fact
situations. An example of such a fact situation is in Moor where the
plaintiff asserted a federal claim against one defendent, and a state
claim against a different defendant." However, because the Supreme Court has never specifically given its blessing to the
"pendent party" expansion of Gibbs, the circuits following the
trend, including the Fifth Circuit, are without precedential guidelines." At best, the only existing precedent that supports the interpretation that Gibbs now applies to additional parties in a lawsuit,
is a dictum in Gibbs in which the Supreme Court made a passing
reference to joinder of parties."
65. Id. at 713-14. See 13 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 3567, at
456-62.
66. 411 U.S. at 696. Another fact situation applying "pendent party" jurisdiction arises
in two-plaintiff or single plaintiff dual capacity cases. For example, a plaintiff's non-federal
claim against a defendant is bootstrapped to a second plaintiff's federal claim against the
same defendant to allow litigation in one suit. See Hatridge v. Aetna Cas. & Sur. Co., 415
F.2d 809, 816-17 (8th Cir. 1969) and the cases cited therein. Likewise, a number of circuits,
including the Fifth Circuit, use "pendent party" jurisdiction to exercise judicial power over
cross claims when ancillary jurisdiction does not exist. See Cherokee Ins. Co. V. Koenenn,
536 F.2d 585, 588 (5th Cir. Aug., 1976).
67. Connecticut Gen. Life Ins. Co. v. Craton, 405 F.2d 41, 48 (5th Cir. 1968). Craton
was reaffirmed by the Fifth Circuit in the post-Moor decision of Florida E. Coast Ry. v.
United States, 519 F.2d 1184, 1194-95 (5th Cir. Sept., 1975). For other circuits following the
trend see Moor v. County of Alameda, 411 U.S. 693, 713 n.29 (1976).
68. 383 U.S. at 724. See Moor v. County of Alameda, 411 U.S. 693, 714 (1973); Florida
E. Coast Ry. v. United States, 519 F.2d 1184, 1194-95 (5th Cir. Sept., 1975); 13 FEDERAL
PRACTICE PRACTICE AND PROCEDURE,

supro note 51,

§ 3567, at 457.

"Pendent Party" jurisdiction is only particularly strong when federal question jurisdiction is the basis upon which the state claim rests. 13 FEDERAL PRACTICE AND PROCEDURE, supra
note 51, § 3567, at 457-60. But "pendent party" expansion has also occurred in two areas
where federal question jurisdiction was not the basis of the lawsuit. In the first area, some
federal courts have held that if diversity jurisdiction exists between one plaintiff and one
defendant, "pendent party" jurisdiction will cover a non-diverse party plaintiff or defendent.
In the second area, some federal courts have allowed one claim that exceeded $10,000 to form
the pendent jurisdiction base for another claim that was less than $10,000. Most authorities,
however, have rejected the "pendent party" expansion into'these two areas. Id.; Bratton,
Pendent Jurisdiction in Diversity Cases - Some Doubts, 11 SAN DIEGO L. Rxv. 296, 323-24
(1974); Fortune, Pendent Jurisdiction- The Problem of "PendentingParties,"34 U. PITT. L.
Rxv. 1, 14-21 (1972). But see Comment, Pendent Jurisdictionand Minimal Diversity,59 IOWA
L. REV. 179, 185-94 (1973). The Fifth Circuit has likewise rejected this expansion. Fawvor v.
Texaco, Inc., 45 U.S.L.W. 2377 (5th Cir. Feb. 4, 1977). But cf. Mobil Oil Corp. v. Kelly, 493
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The Supreme Court's most recent examination of "pendent
party" jurisdiction occurred in Aldinger v. Howard." In that case
the Court was faced with essentially the same fact situation as in
Moor. The plaintiff was pressing a section 1983 claim against county
officials and a state claim against the county itself.70 Likewise, the
plaintiff was arguing that "pendent party" jurisdiction would support litigation of both claims in the federal district court.71 The
Supreme Court rejected this argument, but declined, as in Moor,
"to formulate any general, all-encompassing jurisdictional rule."7
Instead, the Supreme Court concluded that because Congress had
clearly excluded counties from liability under section 1983, the general jurisdictional statute should not be interpreted as bringing the
county back into federal court as a "pendent party. 7 3 The Court
thereafter observed that the resolution of the "subtle and complex"
question of pendent party jurisdiction "turns initially, not on the
general . . . language in Art. HI, . . . but upon the deductions
which may be drawn from congressional statutes as to whether Congress wanted to grant this sort of jurisdiction to federal courts."7
"Pendent party" jurisdiction is not the only area of expansion
in the pendent jurisdiction field. Another area of expansion can be
found in Fogarty v. Security Trust Co.7" In Fogarty, the plaintiff
alleged a federal securities violation and a common law breach of
contract. Both parties thereafter moved for summary judgment on
the issue of whether there was an intent to defraud-a necessary
ingredient for the federal action. At this juncture, the Fogarty court
noted that even if the district court had found for the defendant on
his motion, it still had the discretionary authority to retain jurisdiction over the state claim." This conclusion seemed to fly in the face
F.2d 784, 789 n.2, (5th Cir.) cert. denied, 419 U.S. 1022 (1974); Robison v. Castello, 331 F.
Supp. 667, 669-70 (E.D. La. 1971).
69. 427 U.S. 1 (1976).
70. Id. at 4-5.
71. Id. at 5. The Howard opinion contains an excellent discussion of pendent jurisdiction in general. Id. at 6-19.
72. Id. at 13.
73. Id. at 16-19. Counties are not considered "persons" under 42 U.S.C. § 1983 (1974).
City of Kenosha v. Bruno, 412 U.S. 507, 511-13 (1973); Monroe v. Pape, 365 U.S. 167, 187-91
(1961).
74. Aldinger v. Howard, 427 U.S. 1, 16-17 (1976).
75. 532 F.2d 1029 (5th Cir. June, 1976).
76. Id. at 1032 n.6. See Kemp Pontiac-Cadillac, Inc. v. Hartford Auto Dealers' Assoc.,
Inc., 380 F. Supp. 1382, 1388 (D.C. Conn. 1974). See generally Florida E. Coast Ry. v. United
States, 519 F.2d 1184, 1197 n.42 (5th Cir. Sept., 1975).
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of the Supreme Court's admonishment in Gibbs that "if the federal
claims are dismissed before trial . . . the state claims should be

dismissed as well."" However the circuits supporting Fogarty-like
decisions have rationalized their holdings by concluding that to
dismiss the state claims would insure "neither federalism, nor judicial economy, nor the interests of justice.""8 This rationalization
incidentally is also a supporting keynote of the Gibbs decision. 9
D. InterpleaderActions
In the area of interpleader actions, the Fifth Circuit issued
some rather interesting opinions during the survey period. One concerned the deposit requirement under section 133580 interpleader

actions. In Murphy v. Travelers Ins. Co.,' the Fifth Circuit reaffirmed an earlier opinion that required the stakeholder to deposit
into the court's registry only the disputed amount of property he has
in his possession, even though that amount is less than that claimed
by one of the defendants."2 According to Murphy, the stakeholder
need not augment the deposit to cover the inchoate and uncertain
demands one of the defendants has for attorney's fees, statutory
penalties, or whatever. 3 This opinion of the Fifth Circuit is generally followed by most of the circuits. 4
In another interpleader case the Fifth Circuit was faced with
the issue of whether one of the defendants could counterclaim,
under F.R.Civ.P. 13(a) or 13(b), against the stakeholder for interest
on the fund deposited." The stakeholder argued that because rules
13(a) and 13(b) allow counterclaim actions only against an "opposing party," the defendants could not press their action against
him, a mere nominal party. 8 The court however noted that the
stakeholder in this action actively opposed one of the defendant's
77. 383 U.S. at 726.
78. Kemp Pontiac-Cadillac Inc. v. Hartford Auto Dealers' Assoc., Inc., 380 F. Supp.
1382, 1389 (D.C. Conn. 1974). The Fifth Circuit has also applied the Kemp Pontiac reasoning
to situations where the federal claim is dismissed after the parties rest. Florida E. Coast Ry.
v. United States, 519 F.2d 1184, 1197 (5th Cir. Sept., 1975).
79. 383 U.S. at 726.
80. 28 U.S.C. § 1335 (1970).
81. 534 F.2d 1155 (5th Cir. July, 1976).
82. Id. at 1159. The earlier opinion was Austin v. Texas-Ohio Gas Co., 218 F.2d 739,
744-45 (5th Cir. 1955).
83. 534 F.2d at 1159.
84. See 7 FEDERAL PRACTCE AND PROCEDURE, supra note 51, § 1716, at 459 n.90 (1972).
85. Phillips Petroleum Co. v.Hazelwood, 534 F.2d 61, 62 (5th Cir. June, 1976).
86. Id. at 62.
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claims to the fund. Therefore concluded the Fifth Circuit, aligning
itself with the majority position in most circuits, if the stakeholder
demonstrates an interest in the fund, he is an "opposing party"
under rule 13.87
II.

Pre-Trial

A.Disqualificationof a Judge for Bias or Prejudice
There are two statutes dealing specifically with the disqualification of a federal judge for bias or prejudice. The first, 28 U.S.C. §
144,8 deals solely with the disqualification of district court judges.
The second, 28 U.S.C. § 455,89 applies to all federal judges. These
two statutes were recently examined by the Fifth Circuit in Parrish
v. Board of Commissioners0 and Davis v. Board of School
Commissioners.9 In Davis, the court contrasted some of the important differences between the two statutes. Section 144 is a pre-trial
procedural device for disqualification that can only be implemented
by timely motion of a party. 2 On the other hand, section 455 contains the statutory standards for disqualification that are generally
self-imposed by the judge himself.9 3 However, these statutory stan94
dards may also be asserted by motion of a party in the trial court,
on appeal, 5 or by mandamus. 9 In addition section 455 also differs
87.

Id. For cases in support of the interested stakeholder rule see 7 FEDERAL PRACTICE
supra note 51, § 1715, at 448 (1972). There is however a split among the
circuits as to whether a counterclaim will arise against a disinterested stakeholder. Compare
Bell v. Nutmeg Airways Corp., 66 F.R.D. 1 (D.C. Conn. 1975) (counterclaim allowed) with
Erie Bank v. United States Dist. Ct., 362 F.2d 539 (10th Cir. 1966) (counterclaim disallowed).
The Fifth Circuit expressly declined to reach this issue in James Talcott Inc. v. Allahabad
Bank, Ltd., 444 F.2d 451 (5th Cir.), cert. denied, 404 U.S. 940 (1971).
88. 28 U.S.C. § 144 (1970).
89. 28 U.S.C.A. § 455 (Supp. 1976).
90. 524 F.2d 98 (5th Cir. Dec., 1975), cert. denied, 425 U.S. 944 (1976).
91. 517 F.2d 1044 (5th Cir. 1975), cert. denied, 425 U.S. 944 (1976).
92. Id. at 1051.
93. Id.
94. Id.; Rapp v. Van Dusen, 350 F.2d 806, 809 (3d Cir. 1965); 13 FEDERAL PRACTICE AND
PROCEDURE, supra note 51, § 3550, at 373.
95. Davis v. Board of School Comm'rs, 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied,
425 U.S. 944 (1976). See United States v. Seiffert, 501 F.2d 974, 977-78 (5th Cir. 1974); Shadid
v. Oklahoma City, 494 F.2d 1267, 1268 (10th Cir. 1974); and cases listed in 13 FEDERAL
PRACTICE AND PROCEDURE, supra note 51, § 3553, at 384 n.2.
96. Davis v. Board of School Comm'rs, 517 F.2d 1044,1051 (5th Cir. 1975), cert. denied,
425 U.S. 944 (1976); Texaco, Inc. v. Chandler, 354 F.2d 655, 656-57 (10th Cir. 1965), cert.
denied, 383 U.S. 936 (1966). Some courts, however, refuse to accept writs of mandamus in
disqualification cases. See Action Realty Co. v. Will, 427 F.2d 843 (7th Cir. 1970); Green v.
Murphy, 259 F.2d 591 (3d Cir. 1958). But those circuits that do, generally only issue the writs
AND PROCEDURE,
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from section 144 in that no procedural prerequisites need be followed by one asserting the need for disqualification."
The procedural prerequisites of section 144 were clearly exam8 Relying heavily upon a Third
ined by the Fifth Circuit in Parrish."
Circuit opinion, the Parrish court determined that, initially, the
party must file an affidavit asserting personal bias or prejudice by
the judge against affiant or for another party.9 Thereafter the district court judge must determine whether this affidavit was timely
filed, accompanied by the necessary certificate of counsel, and
whether the affidavit was sufficient in statutory terms. 0 This latter
determination of sufficiency is by far the most important one, for
the judge must decide whether the affidavit alleges facts (although
he cannot pass on the truth of those facts)'' with such particularity
that if true a reasonable man would feel that personal, extrajudicial
bias exists.' 2 This requirement of personal, extrajudicial bias has
been construed narrowly by the Parrishcourt and others to encompass only those situations wherein the party alleges specific instances - not mere generalizations - of prejudicial acts outside of the
court room.'0 3 Further, these prejudicial acts must have been directed for or against a party to the action, not merely someone
associated with the party, e.g., a lawyer for a party.'0
for exceptional circumstances. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 3553,
at 386; Comment, Disqualificationfor Interest of Lower Federal Court Judges: 28 U.S.C. §
455, 71 MICH. L. REV. 538, 548-50 (1973).
97. See 13 FEDERAL PRACTCE AND PROCEDURE, supra note 51, § 3550, at 372.
98. 524 F.2d 98, 99-101 (5th Cir. Dec., 1975), cert. denied, 425 U.S. 944 (1976).
99. Id. at 100. The Third Circuit opinion noted by Parrishwas United States v. Thompson, 483 F.2d 527, 528 (3d Cir. 1973). The Parrishcourt also noted that this opinion reflects
the general rule among the circuits. 524 F.2d at 100 n.4. In addition, this affidavit is strictly
construed against the moving party. Beland v. United States, 117 F.2d 958, 960 (5th Cir.),
cert. denied, 313 U.S. 585 (1941)..
100. Parrish v. Board of Comm'rs, 524 F.2d 98, 100 (5th Cir. Dec., 1975), cert. denied,
425 U.S. 944 (1976). See 28 U.S.C. § 144 (1970).
101. Berger v. United States, 255 U.S. 21, 32 (1921).
102. Parrish v. Board of Comm'rs, 524 F.2d 98, 100-01 (5th Cir. Dec., 1975), cert.
denied, 425 U.S. 944 (1976). In Parrishthe parties seeking disqualification failed to particularize instances of prejudice or bias involving the trial judge. The sole fact that the judge once
belonged to an organization that excluded Negroes did not demonstrate a personal dislike
towards these particular Negro claimants. Likewise, mere friendship with a defendant or his
counsel will not satisfy section 144 without the required showing of a particular like or dislike.
Id. at 101-02. See Firnhaber v. Sensenbrenner, 385 F. Supp. 406, 412 (E.D. Wis. 1974);
Broome v. Simon, 255 F. Supp. 434, 438 (D.C. La. 1965).
103. Parrish v. Board of Comm'rs, 524 F.2d 98, 100 (5th Cir. Dec., 1975), cert. denied,
425 U.S. 944 (1976). See United States v. Grinnell Corp., 384 U.S. 563, 583 (1966); Hanger v.
United States, 398 F.2d 91, 101 (8th Cir. 1968); Mirra v. United States, 379 F.2d 782, 787-88
(2d Cir.), cert. denied, 389 U.S. 1022 (1967).
104. Davis v. Board of School Comm'rs, 517 F.2d 1044, 1050-51 (5th Cir. 1975), cert.
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The authorities generally agree that because of this narrow construction of section 144, it has not worked well.'"5 Nevertheless, the
1974 amendments to section 455 have given one of these authorities
hope that the general language of 455(a) will offset the narrow construction of section 144.101 This hope, based on one interpretation
of section 455(a), is that its greater flexibility will permit a judge to
remove himself whenever he feels his impartiality is threatened,
even though no specific instances of personal, extrajudicial bias are
demonstrated." 7 This interpretation, however, was not adopted by
the Fifth Circuit in the Davis opinion.
In Davis, the court initially recognized two legislative purposes
behind the recent amendments to section 455.10s With the first, Congress sought to overrule the old "duty to sit decisions" that existed
in prior case law. 0 9 With the second, Congress intended to replace
the subjective "in the opinion of the judge" test with the objective
"reasonable man" test of section 144," ° thus broadening the standard by which a judge might disqualify himself sua sponte. Despite
this recognition of legislative intent, however, the Davis court continued to construe section 455 narrowly. For example, the Davis
court concluded that section 455, like section 144, should apply only
to the parties in a lawsuit, and not to their attorneys."' In addition,
the court concluded that impartiality under section 455(a), like bias
denied, 425 U.S. 944 (1976). The Davis court construed "Personal" under section 144 to
encompass solely parties to the lawsuit. Id. See United States ex. rel. Wilson v. Coughlin,
472 F.2d 100, 104 (7th Cir. 1973); Giebe v. Pence, 431 F.2d 942, 943 (9th Cir. 1970).
105. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 3542, at 345; Schwartz,
Disqualificationfor Bias in the Federal District Courts, 11 U. Prrr. L. REv. 415, 420, 428-29
(1950). See also Parrish v. Board of Comm'rs, 524 F.2d 98, 104-07 (5th Cir. Dec., 1975) (Roney,
J., concurring), cert. denied, 425 U.S. 944 (1976).
106. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 3542, at 346. Section 455(a)
states that any federal judge "shall disqualify himself [if] his impartiality might reasonably
be questioned." 28 U.S.C.A. § 455 (a) (Supp. 1976).
107. 13 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 3542, at 346.
108. 517 F.2d at 1052.
109. Id.; H.R. REP. No. 93-1453, 93d Cong., 2d Sess., reprinted in [1974] U.S. CODE
CONG. & AD. NEWS 6351, 6355 [hereinafter cited as H.R. REP.] Prior to 1974 a federal judge
had a "duty to sit" until some statutory grounds for his disqualification were presented.
Edwards v. United States, 334 F.2d 360, 362-63 n.2 (5th Cir. 1964), cert. denied, 379 U.S.
1000 (1965). The removal, however, of the "duty to sit" concept should not lead to mass
disqualification by federal judges because any disqualification must first satisfy the test of
reasonableness. Bumpus v. Uniroyal Tire Co., 385 F. Supp. 711, 714 (E.D. Pa. 1974); H.R.
REP., supra.

110. Davis v. Board of School Comm'rs, 517 F.2d 1044, 1052 (5th Cir. 1975), cert.
denied, 425 U.S. 944 (1976); H.R. REp., supra note 109.
111. 517 F.2d at 1052.
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or prejudice under section 144, should only encompass that of an
extrajudicial nature." 2 Finally, the Davis court was apparently of
the opinion that impartiality under section 455(a) is very much akin
to bias or prejudice under section 144."11 In essence, therefore, the
Davis opinion weakens the thrust of section 455, by giving it the
same narrow construction that has incapacitated section 144.
The interpretation attached to section 455 by the Davis court
has received support in recent opinions from other circuits. In Mavis
v. Commercial Carriers,Inc.,' a California district court reached
the same conclusion as the Davis court that the test for impartiality
under section 455(a) is one of reasonableness." But, the Mavis court
also noted that in the name of reasonableness a federal judge should
not remove himself simply on the weight of an unexamined complaint. Instead, "each judge must be alert to avoid the possibility
that those who would question his impartiality are in fact seeking
to avoid the consequences of his expected adverse decision.""' However, before resolving this question of impartiality some courts apparently, like the Davis court, require a showing of personal bias or
prejudice."I1 In addition, one district judge from New York refused
to disqualify himself under section 455(a) because the questions
concerning his impartiality arose in an extrajudicial setting." 8 The
court was fearful that disqualifying judges for alleged acts of impartiality occurring during the course of the very trial in which disqualification was sought would cripple the federal judicial system." 9
Despite this support given the Davis court's interpretation of
section 455, a recent Tenth Circuit opinion has expressly rejected
it. In United States v. Ritter,20 the court decided to follow the view
espoused by some authorities that impartiality under section 455(a)
is a very broad concept which should not be restricted to particular
112. Id.
113. Id. The court's opinion as to what impartiality, or a lack of it, involves is not clear.
The manner, however, in which the court construed section 455(a)-as closely paralleling
section 144-could lead to the conclusion that partiality is the same as bias or prejudice. Id.
at 1051-52.
114. 408 F. Supp. 55 (C.D. Cal. 1975).
115. Id. at 61.
116. Id.
117. United States v. Dodge, 538 F.2d 770, 781-82 (8th Cir. 1976); Inre American Grain
& Cattle, Inc., 415 F. Supp. 270, 271-72 (N.D. Tex. 1976); Hirschkop v. Virginia State Bar
Ass'n, 406 F. Supp. 721, 724 (E.D. Va. 1975):
118. Lazofsky v. Sommerset Bus Co., 389 F. Supp. 1041, 1045 (E.D.N.Y. 1975).
119. Id.
120. 540 F.2d 459 (10th Cir. 1976).
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instances of alleged bias or prejudice. 2 ' The Ritter court felt that
the primary purpose behind the congressional amendments to section 455 was to provide greater flexibility for a federal judge in
determining whether disqualification is warranted in a particular
situation. 2 2 In addition, the Second Circuit expressly rejected the
Fifth Circuit's conclusion in Davis that section 455(a) is available
only for parties to a lawsuit and not their attorneys.'23 The Ritter
court concluded by saying that "if a judge is biased in favor of an
attorney, his impartiality might reasonably be questioned in rela' 124
tionship to the party.'
B. The Relation Back Problem-Amendments ChangingParties to a Lawsuit
Prior to the 1966 amendments to Rule 15(c) 125 of the Federal
Rules of Civil Procedure (FRCP), there were no provisions for the
"relation back" of a pleading amendment that sought to add to
substitute a new party to a lawsuit after the applicable limitations
period had run. In fact, the only "relation back" amendments provided for by the rule were claim or defense changes in one's pleadings. 2 Therefore, most circuits, including the Fifth Circuit, espoused a general rule that party amendments made outside the
27
allowable limitations period were expressly prohibited.
Despite this general rule, most circuits managed to evade its
harsh prohibition by allowing party amendment changes after the
limitations period if the amendment merely sought to correct a
misnomer in the original petition 128 or if the amendment merely
121. Id. at 462. See text accompanying note 107 supra.
122. 540 F.2d at 462.
123. Id.
124. Id. In Texas there is no state statute governing disqualification of a judge for bias
or prejudice. In fact, only three grounds for disqualification exist. First, a judge must disqualify himself if a relationship fixed by consanguinity or affinity exists between him and a
party. Second, if the judge has a direct pecuniary interest in the litigation, disqualification
is required. And third, if the judge served as prior counsel for one of the parties, he must
disqualify himself. 1 R. McDONALD, TEXAS CIVIL PRACTICE § 1.22.1-.4 (1965) [hereinafter cited
as R. MCDONALD].
125.' FED. R. Civ. P. 15(c).
126. Id. Prior to 1966, Rule 15(c) consisted only of the first sentence.
127. Longbottom v. Swaby, 397 F.2d 45, 48 (5th Cir. 1968). See 6 FEDERAL PRACTICE AND
PROCEDURE, supra note 51, § 1498, at 504-05 (1971); Note, Federal Rule of Civil Procedure
15(c): Relation Back of Amendments, 57 MINN. L. REv. 83, 91 nn.31 & 32 (1972) [hereinafter
cited as 57 MINN. L. REV. 83].
128. Grooms v. Greyhound Corp., 287 F.2d 95, 98 (6th Cir. 1961); Grandey v. Pacific
Indem. Co., 217 F.2d 27, 29 (5th Cir. 1954).
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sought to change the capacity of a party named in the pleadings.' 2,
In addition, some circuits allowed "relation back" of party amendment changes if there existed between the party to be added and
the original party an "identity of interest."' 30 One Fifth Circuit case
found this identity of interest in brother-sister type companies, or
where companies existed in an alter-ego relationship. ' 3' The rationale for these exceptions, including the last one, was that the added
or substituted party would not be prejudiced in maintaining a defense on the merits because he had ample notice, within the limitations period, of the parties' lawsuit.' 32 However, as the Fifth Circuit
cautioned in Williams v. United States, 33 notice was the primary
question that had to be answered in all party amendment situa34
tions.

With the 1966 amendment to Rule 15(c), the Federal Rules of
Civil Procedure expressly provided for the "relation back" of party
amendment changes. The purposes of this amendment were to rectify the sporadic results reached by the circuits in the past and to
clarify precisely when a party amendment could avoid the limitation bar.' 3 Despite this attempt at clarification many residual problems of interpretation remain. One such problem is determining
36
what "notice of the institution of the action" means.'
Notice is a particularly difficult problem in those amendment
cases where no identity of interest or misnaming exists. '3 The Advisory Committee's Notes to the 1966 amendments to Rule 15(c) indicate that notice of the action may be formal or informal so long as
it is received within the statutory period.' 3 But how formal or infor129. Travelers Inc. Co. v. Brown, 338 F.2d 229, 234-35 (5th Cir. 1964); Russel v. New
Amsterdam Cas. Co., 303 F.2d 674, 675-81 (8th Cir. 1962).
130. National Sur. Corp. v. United States, 378 F.2d 294, 295-96 (5th Cir), cert. denied,
389 U.S. 1004 (1967); Shapiro v. Paramount Film Distrib. Corp., 274 F.2d 743, 746 (3d Cir.
1960).
131. Gifford v. Wichita Falls & S. Ry. Co., 224 F.2d 374, 376-77 (5th Cir.), cert. denied,
350 U.S. 895 (1955).
132. See De Franco v. United States, 18 F.R.D. 156, 160 (D.S. Cal. 1955).
133. 405 F.2d 234 (5th Cir. 1968).
134. Id. at 236.
135. See Advisory Comm.'s Notes to FED. R. Civ. P. 15(c).
136. 57 MINN. L. REv. 83, supra note 127, at 96. Additional problems with amended
Rule 15(c) are varied. For instance, when is an action "commencing" "within the period
provided by law"? What does "changing the party" mean? When is a party "prejudiced in
maintaining his defense"? Also, will the pre-1966 case law carry over to amended Rule 15(c)?

Id.
137.
138.

Id. at 99.
Advisory Comm.'s notes to FED. R. Civ. P. 15(c).
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mal the notice may be is generally somewhat uncertain. 3 ' Three
different points of view have arisen in the circuits as to the kind of
notice the amended party has to receive within the statutory period
for "relation back" to occur. One point of view is that actual service
of process is needed on the added or substituted party. 4 0 Another
view is that any informal notice of the lawsuit is sufficient to bring
in the new party.' Finally, the last point of view is that the new
party has notice of the lawsuit if he merely knew of the existence of
a situation that would lead to litigation. 4 '
The Fifth Circuit's response to the notice issue is not clear. In
a 1968 opinion, Williams v. United States,' the court concluded
that "notice" for statute of limitations purposes was satisfied if two
criteria were met. First, the new party had to be aware of the operational facts in the suit; and second, he had to know that a legal
claim existed and was in fact being asserted.' The Williams case,
however, involved a fact situation in which the capacity of the plaintiff was changed, not that of one of the defendants. 4 5 Further, it was
not in a situation in which the party sought to be added was unconnected with the original party.
In a more recent opinion, Skidmore v. Syntex Laboratories,
Inc., 4I the Fifth Circuit's position became clearer, albeit by indirect
reasoning. In that case, the court approved the "relation back" of a
party amendment in an identity of interest, alter ego, situation.'47
However, to support this approval, the Skidmore court relied exclusively on a recent Texas Supreme Court opinion. 4 In that opinion,
139. 6 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 1498, at 507 (1971). For an
excellent discussion of the notice problem under Rule 15(c) see, Annot., 11 A.L.R. FED. 269
(1972).
140. Bufalino v. Michigan Bell Tel. Co., 404 F.2d 1023, 1028 (6th Cir. 1968), cert.
denied, 394 U.S. 987 (1969).
141. Craig v. United States, 413 F.2d 854, 858 (9th Cir.), cert. denied, 396 U.S. 987
(1969); Wentz v. Alberto Culver Co., 294 F. Supp. 1327, 1328-29 (D.C. Mont. 1969).
142. Patterson v. White, 51 F.R.D. 175, 176-77 (D.D.C. 1970); Meredith v. United Air
Lines, 41 F.R.D. 34, 35-42 (S.D. Cal. 1966).
143. 405 F.2d 234 (5th Cir. 1968).
144. Id. at 238.
145. Id. at 235-36.
146. 529 F.2d 1244 (5th Cir. Apr., 1976).
147. Id. at 1247-48.
148. Id. at 1249. Although Texas has not adopted Rule 15(c), TEx. REv. Crv. STAT. ANN.
art. 5539(b) is written, and construed to deal with the same situation as found in Rule 15(c).
See 2 R. McDONALD, supra note 124, § 8.12.1-.3 (1970). However, whenever the state law on
party amendments and rule 15(c) differ, the Fifth Circuit, like the majority of circuits, holds
that Rule 15(c) governs. Welch v. Louisiana Power & Light Co., 466 F.2d 1344, 1346 (5th Cir.
1972). 6 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 1503, at 531 (1971).
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Continental Southern Lines, Inc. v. Hilland,'"I the Texas Supreme
Court looked at the practicalities of each situation to determine
whether a party amendment change, occurring after the limitations
period, should relate back to the time of the original filing.5 0 The
Hilland court placed heavy reliance on whether a party knew or
should have known "that it would be the target if plaintiff's ever
learned the new facts" and whether "it had as much opportunity to
prepare a defense as . . had . . . a defendant in the original petition.' '1 5' The Skidmore court apparently concluded, therefore, that
a party amendment will relate back to avoid a limitations bar if the
party knew, within the limitations period, of the facts surrounding
the lawsuit and the possibility that he would eventually be a litigant
52
in the action.
C.

Rule 41 Dismissal - Voluntary and Involuntary

There are three different types of dismissals allowed under
F.R.C.P. 41.'11 The first type, under Rule 41(a)(1), allows a plaintiff
a voluntary dismissal as a matter of right, without court order, so
long as the defendant has not answered or moved for a summary
149. 528 S.W.2d 828 (Tex. 1975).
150. Id. at 830-31.
151. Id. at 831. Skidmore and Gentry v. Credit Plan Corp., 528 S.W.2d 571 (Tex. 1975),
represent a significant change in Texas case law. Party amendment changes are no longer
restricted to misnomer and capacity substitutions. But see 2 R. McDONALD, supra note 124,
§ 8.12.3, at 356 (1970).
152. To some courts, the majority view is that actual notice of the lawsuit, not mere
knowledge of a litigous situation, is required for relation back in party amendment cases.
Slack v. Treadway Inn, Inc., 388 F. Supp. 15, 19-20 (M.D. Pa. 1974). See Francis v. Pan
American Trinidad Oil Co., 392 F. Supp. 1252, 1258 (D. Del. 1975). But see 6 FEDERAL
PRACTICE AND PROCEDURE, supra note 51, § 1498, at 509 (1971).
One interesting fact situation not discussed in the text arose in Carr v. Veterans Administration, 522 F.2d 1355 (5th Cir. Nov., 1975). In Carr,the plaintiff sued the Veterans Administration (V.A.) for alleged medical malpractice. Her claim was denied by the V.A. on Feb. 5th,
1973. Thereafter, she decided to appeal this denial and join the United States as party
defendant; however, she had to notify the United States of the V.A.'s denial within six months
after its "date of mailing." See 28 U.S.C. § 2401(b) (1970). Unfortunately, she did not notify
the United States Attorney until August 7th, 1973. The government therefore moved to
dismiss the attempted joinder.
The plaintiff argued that FED. R. Civ. P. 6(e) added three days to the statutory period
listed in section 2401(b). The court, however, rejected her argument by strictly construing
Rule 6(e) as applying only to those situations that require a party to act "after service of
notice or other paper" by mail. In Carr, section 2401(b) required the plaintiff to act within
six months of the "date of mailing." Therefore, Rule 6(e) did not apply to this 2401(b)
situation. Id. at 1357-58. See Clements v. Florida E. Coast Ry., 473 F.2d 668, 670 (5th Cir.
1973); Army & Air Force Exch. Serv. v. Hanson, 250 F. Supp. 857, 858-59 (D. Hawaii 1966).
153. See FED. R. CIrv. P. 41.

996

TEXAS TECH LAW REVIEW

[Vol. 8:977

judgment.'" In Williams v. Ezell,'5 5 the Fifth Circuit reaffirmed an
earlier opinion which held that Rule 41(a)(1) "means precisely what
it says."' 56 In that earlier opinion, Pilot Freight Carriers, Inc. v.
International Brotherhood of Teamsters,'5 the Fifth Circuit declined to follow the Second Circuit's interpretation of Rule 41(a)(1)
in Harvy Aluminum, Inc. v. American Cyanamid Co.' 58 In Harvey
Aluminum, the Second Circuit refused a plaintiff's right of voluntary dismissal under 41(a)(1) - even though the defendant had failed
to answer or move for a summary judgment - because the "merits
of the controversy" had been presented to the court in a preliminary
injunction hearing.'59 The Pilot court concluded that the objective
standard embodied in Rule 41(a)(1) was preferrable to the subjective, "merits of controversy," standard used by the Second Circuit. 6 0 In this conclusion, the Fifth Circuit has the support of the
majority of federal circuits."'
If a party fails to come under the exact wording of Rule
41(a)(1), he can still seek a voluntary dismissal under the second
type of Rule 41 dismissal, 41(a)(2). However, dismissals under
41(a)(2) are not given as a matter of right, but only if the court
consents to the plaintiff's motion. Nonetheless, as a rule of thumb,
63
most circuits, like the Fifth Circuit in LeCompte v. Mr. Chip, Inc.,
allow the plaintiff to dismiss the complaint if the defendant does not
object, or if his objection fails to demonstrate a likelihood of harm
or prejudice resulting to him by the dismissal.' 4 The mere prospect
of a second lawsuit, or the possibility that the plaintiff may gain
some tactical advantage by nonsuiting generally do not suffice for
the requisite harm or prejudice needed to bar a plaintiff's Rule
154. FED. R. Civ. P. 41(a)(1).
155. 531 F.2d 1261 (5th Cir. May, 1976).
156. Id. at 1263.
157. 506 F.2d 914 (5th Cir. 1975).
158. Id. at 916. Harvey Aluminum, Inc. v. American Cyanamid Co., 202 F.2d 105 (2d
Cir.), cert. denied, 345 U.S. 964 (1953).
159. 203 F.2d at 107.
160. 506 F.2d at 916-17.
161. D.C. Elecs., Inc. v. Narton Corp., 511 F.2d 294, 297 (6th Cir. 1975); Wilson & Co.
v. Fremont Cake & Meal Co., 83 F. Supp. 900, 904-07 (D.C. Neb. 1949), aff'd, 183 F.2d 57
(1950). Contra, Armstrong v. Frostie Co., 453 F.2d 914, 916 (4th Cir., 1971); Tele-Views News
Co., Inc. v. S.R.B. Tv. Pub. Co., 28 F.R.D. 303, 306-08 (E.D. Pa. 1961).
162. FED. R. Cry. P. 41(a)(1).
163. 528 F.2d 601 (5th Cir. Mar., 1976).

164.
(1971).

Id. at 604. See 9 FEDERAL

PRACTICE AND PROCEDURE,

supra note 51, § 2364, at 165
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41(a)(2) dismissal." 5
Generally, dismissals under Rule 41(a)(2) are without prejudice.' The rule expressly provides, however, that the district court
has discretionary authority to apply conditions to the dismissal
whenever it determines that the defendant may suffer some harm
by the plaintiff's action. Often, these conditions merely involve the
taxing of costs or fees against the plaintiff. 7 Yet, as the Fifth Circuit noted in Alvarado v. Maritime Overseas Corp.,' the district
court judge is under no unshakeable mandate to impose conditions
in every Rule 41(a)(2) dismissal, especially when these conditions
are quite stringent.' In fact, the Alvarado court held that unless the
defendant objects to the dismissal, alleging possible prejudice or
harm, there is no reason to impose any conditions on the plaintiff's
dismissal. 70 If the court imposes conditions that are quite stringent,'7 ' it runs the risk of changing the plaintiff's dismissal without
prejudice into a dismissal with prejudice.'72 If this change occurs,
the plaintiff has an immediate right to appeal.'73
The third type of dismissal under Rule 41 concerns involuntary
dismissals (Rule 41(b)). 714 Generally, involuntary dismissals are
given for a plaintiff's failure to prosecute his action, or for his failure
to comply with a court order or the rules of procedure. In addition,
involuntary dismissals may also be given in nonjury cases in the
165. Holiday Queen Land Corp. v. Baker, 489 F.2d 1031, 1032 (5th Cir. 1974); Stern v.
Barnett, 452 F.2d 211, 213 (7th Cir. 1971).
166. FED. R. CIv. P. 41(a)(2).
167. LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 605 (5th Cir. Mar., 1976). See 5 MOORE'S
FEDERAL PRACTICE
41.06, at 1081-82 (2d ed. 1976).
168. 528 F.2d 605 (5th Cir. Mar., 1976).
169. Id. at 606.
170. Id. See also McLean v. Wabash R. Co., 3 F.R.D. 172-73 (W.D. Mo. 1943).
171. See LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 602 (5th Cir. Mar., 1976). In
LeCompte, the plaintiff could not reopen the case without first demonstrating to the court
exceptional circumstances. Id. See also Alvarado v. Maritime Overseas Corp., 528 F.2d 605
(5th Cir. Mar., 1976).
172. LeCompte v. Mr. Chip, Inc., 528 F.2d 601,603 (5th Cir. Mar., 1976); Carrv. Grace,
516 F.2d 502, 503 (5th Cir. 1975).
173. LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 603 (5th Cir. Mar., 1976). Although
dismissals without prejudice are final orders, a plaintiff has no right of appeal because they
do not qualify as an involuntary adverse judgment. 5 MOORE'S FEDERAL PRACTICE 41.05 [3],
at 1068 (2d ed. 1976). However, when certain conditions are imposed, which, because of
circumstances the plaintiff must unwillingly accept, the dismissal may be one with prejudice.
In these situations the district court judge should, if he expects an appeal, given his reasons
for the imposition of any unusual conditions to dismissal. If he does not, a reversal should
not come as any surprise. LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 605 (5th Cir. Mar., 1976).
174. FED. R. Civ. P. 41(b).
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same manner as directed verdicts are given in jury cases, i.e., if
upon the facts and law the plaintiff has shown no right to relief.17 '
In the latter instance, a Rule 41(b) dismissal would be an adjudication upon the merits and would result in a dismissal with prejudice. 7"' 6 However, when an involuntary dismissal is given for want of
prosecution or failure to comply with the rules or a court order, often
the dismissal is without prejudice.'7 7 All the circuits, including the
Fifth Circuit, have frequently warned the lower courts that dismissal with prejudice for the above reasons should only be given in
the extreme case and only for the most "contumacious conduct."' 78
Yet, there may be situations when a dismissal for want of prosecution is given ostensibly without prejudice, but because of the realities of the situation, is one with prejudice. For example, in Boazman
v. Economics Laboratory, Inc.,"79 the Fifth Circuit concluded that
although the district court's dismissal of the plaintiff's complaint
was without prejudice, because the applicable statute of limitations
would have prevented him from refiling, the dismissal was with
prejudice. 150
D.

Other Areas
1. Limits on Rule 37 Sanctions

In Thomas v. United States,'" the Fifth Circuit recognized that
there are limits on the power of the district court to impose Rule 37
175. 9 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 2371, at 218 (1971).
176. Id. at 218-27.
177. Id. § 2369, at 193.
178. Durham v. Florida E. Coast Ry., 385 F.2d 366, 368 (5th Cir. 1967).
See Coon v. Charles W. Bliven & Co., 534 F.2d 44, 48-49 (5th Cir. June, 1976), cert.
denied, 97 S. Ct. 491 (1976); Ramsey v. Bailey, 531 F.2d 706, 707-08 (5th Cir. May, 1976); 9
FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 2369, at 193-94 (1971).
179. 537 F.2d 210 (5th Cir. Aug., 1976).
180. Id. at 213. One of the consequences of a dismissal with prejudice is that the
appellate court applies the stricter "contumacious indifference" standard of review. Id. at
212-13.
In Texas voluntary and involuntary dismissals are handled quite differently from such
dismissals in the federal courts. For instance, under TEx. R. Civ. P. 164, a plaintiff can
nonsuit, as a matter of right, up until he rests his case-in-chief. In addition, TEx. R. Civ. P.
161 and 163 allow him to discontinue his suit as to less than all the issues, or as to less than
all the defendants.
Involuntary dismissals in Texas are governed by TEx. R. Ctv. P. 165a. Unlike FED. R.
Civ. P. 41(b), Rule 165a contains a definite time period for reinstatement of the cause of
action. In addition, Rule 165a dismissals are often without prejudice. See 4 R. McDONALD,
supra note 124, § 17.17, at 97 (1971).
181. 531 F.2d 746 (5th Cir. May, 1976).
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sanctions when a party fails to comply with a discovery order. In
Thomas, the taxpayer was arrested for illegal gambling activities,
his records were seized, and the Internal Revenue Service (IRS)
assessed and collected a tax for his gambling profits." 2 The taxpayer
thereafter sought a refund alleging that the tax was illegally or
erroneously assessed.8 3 The IRS in turn sent 21 written interrogatories to the taxpayer, some of which concerned his illegal activities.
The taxpayer refused to answer some of the questions on fifth
amendment grounds. The IRS, however, filed a motion to compel
answers, which the district court granted. When the taxpayer still
refused to answer, the IRS's motion to dismiss was granted." 4
On appeal, the Fifth Circuit reversed. Citing the Supreme
Court's opinion in Societe Internationalev. Rogers, "I the court concluded that the Rule 37 sanction applied in this case had to be read
in light of the noncomplying party's fifth amendment rights. 18 Noting a similar trend in other circuits, the court allowed the taxpayer
his lawsuit to prove whether or not the assessment was erroneous."7
2.Discovery and Summary Judgment - Rule 56(f)
8 the Fifth Circuit was
In Parrish v. Board of Commissioners"'
faced with a case wherein the plaintiff sought injunctive and declaratory relief against the alleged discriminatory examination practices of the Alabama State Bar. When the defendants moved for
summary judgment, the plaintiffs requested additional discovery
from the defendants. Specifically, the plaintiffs sought the answer
sheets for the 1973 bar examinations.' The defendants however
declined to furnish this information, claiming it was not relevant or
material. Thereafter, the court granted the defendant's motion for
summary judgment. 90
On appeal, the Fifth Circuit reversed. Noting that the 1973 bar
examination answers were indeed relevant for the plaintiffs lawsuit,

182. Id. at 747-48.
183. Id. at 748.
184. Id.
185. 357 U.S. 197 (1958).
186. Thomas v. United States, 531 F.2d 746, 749 (5th Cir. May, 1976). See Emerick v.
Fenick Indus., Inc., 539 F.2d 1379 (5th Cir. Oct., 1976).
187. Thomas v. United States, 531 F.2d 746, 749 (5th Cir. May, 1976). See Shaffer v.
United States, 528 F.2d 920 (4th Cir. 1975); Iannelli v. Long, 487 F.2d 317 (3d Cir.), cert.
denied, 414 U.S. 1039 (1973).
188. 533 F.2d 942 (5th Cir. June, 1976).
189. Id. at 944.
190. Id.
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the Parrishcourt held that the district court failed to comply with
Rule 56(f).' 9' This rule allows the party opposing a summary judgment motion additional discovery of relevant information if he is
unable to prepare affidavits in opposition to the motion without the
discovery.9 2 This holding of the Parrishcourt finds support in other
circuits,'9 3 as well as in the Texas state courts.'94
Michael C. Boyle

TRIAL AND APPELLATE PROCEDURE
The Fifth Circuit considered and attempted to answer a number of questions in the trial and appellate areas of civil procedure
during this survey period. In the trial area, among the most important opinions were those dealing with the right to trial by jury and
the conditions of its waiver, the submission of the case to the jury,
and the ever-recurring problems surrounding withdrawal of a case
from the jury. In the appellate area, the court encountered significant problems with final judgments.
I.
A.

Trial

The Right to Jury Trial

In federal court, either party has the right to try all legal issues
to a jury, but is not guaranteed jury trial on equitable issues.' When191. Id. at 947-48. FED. R. Civ. P. 56(f).
192. FED. R. Cirv. P. 56(0; 10 FEDERAL PRACTICE AND PROCEDURE, supra note 51, §§ 274041, at 722-40 (1973).
193. See 10 FEDERAL PRACTICE AND PROCEDURE, supra note 51, § 2740, at 729-31 (1973).
As an aside, the Fifth Circuit in Boazman v. Economics Laboratory, Inc., announced
some general rules on burdens of proof and ways to respond to a motion for summary judgment. 537 F.2d 210, 213-4 (5th Cir. Aug., 1976). Texas courts also follow these general rules.
See Sheehan, Summary Judgment: Let the Movant Beware, 8 ST. MARY's L.J. 253 (1976).
194. See 4 R. McDONALD, supra note 124, § 17.26.10, at 163-4 (1971). TEx. R. CIv. P.
166-A(0 is worded exactly like FED. R. Crv. P. 56(f).

1. See Southland Reship, Inc. v. Flegel, 534 F.2d 639, 643-45 (5th Cir. July, 1976).
However, the legal nature of a cause of action is not always decisive of whether one is entitled
to a jury trial. In Wynn Oil Co. v. Purolator Chem. Corp., 536 F.2d 84 (5th Cir. July, 1976),
Wynn brought an action for slander against Purolator. The trial court granted an injunction
in favor of Wynn against Purolator which was reversed by the Fifth Circuit. Id. at 85. In dicta,
the court rejected Purolator's argument that it was entitled to a jury trial in the injunction
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ever a party is entitled to a jury trial as a matter of right, FED. R.
Civ. P. 38(b) requires him to make demand therefor ". . . in writing
at any time after the commencement of the action and not later
than 10 days after the service of the last pleading directed to such
issue." 2 However, in Southland Reship, Inc. v. Flegel, 3 the court
held that a party was entitled to rely upon the other party's demand
for a jury trial.' The court also pointed out that, where a party
demands a jury trial without specifying the issues which he wishes
to be tried, he is deemed to have demanded a jury trial on all the
issues which might conceivably be tried by a jury.5
The time limits in Rule 38(b) are apparently not strictly enforced. For example, in Gates v. L.G. DeWitt, Inc.,6 decided during
the survey period, the Fifth Circuit summarily stated that the trial
court did not err in granting a jury trial even though the request for
it was late.'
This liberality in the construction of jury demand time limits
is inconsistent with the court's treatment of the issue of waiver of a
jury trial, another issue that arose in Southland Reship, Inc. v.
Flegel.8 In Flegel, the Fifth Circuit held that a jury trial could be
waived by implication even after demand for a jury,9 despite the fact
that a demand for trial by jury made under Rule 38 cannot be withdrawn without the parties' consent.' 0 In this case, Southland
brought suit against Flegel seeking a preliminary injunction," certain legal remedies, and a permanent injunction.'" Flegel demanded
a jury trial on all the legal issues.' 3 However, he agreed to consolidate the hearing on the merits of the permanent injunction with the
proceeding. Id. at 86 (dicta). The court noted that, although slander generally affords a
remedy at law with a right to a jury trial, if the action at law would not be a "complete,
prompt, and efficient," the trial court might issue an injunction, whereupon the defendant
would no longer be entitled to a jury. Id.
2. FED. R. Civ. P. 38(b).
3. 534 F.2d 639 (5th Cir. July, 1976).
4. Id. at 643.
5. Id.
6. 528 F.2d 405, 413 (5th Cir. March, 1976).
7. Id. at 413.
8. 534 F.2d 639 (5th Cir. July, 1976).
9. Id. at 645.
10. FED. R. Civ. P. 38(d).
11. A trial court may grant temporary equitable relief to preserve the status quo while
legal issues are pending. 9 C. WRIGHT & A. MIuER, FEDERAL PRACTICE & PROCEDURE § 2338,
at 135-36 (1971) [hereinafter cited as WRIGHT & MILLER].
12. Southland Reship, Inc. v. Flegel, 534 F.2d 639, (5th Cir. July, 1976).
13. Id. at 643.
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hearing on the merits of the preliminary injunction." This consolidated hearing was held without a jury and before trial on the legal
issues. 5 The Fifth Circuit held that, because the determination of
the issues with regard to the permanent injunction was conclusive
of the legal issues, Flegel had waived his right to a jury by agreeing
to consolidate the injunction hearings and try them first." Such an
outcome may be technically correct, but it undoubtedly came as an
unexpected surprise to Flegel. To avoid this problem, where the
outcome of an equitable issue might be conclusive of the legal issues, the legal issues should be tried first in order to prevent the
abrogation of the right to jury trial. 7 It should be noted that irreparable harm and inadequacy of the legal remedies normally must be
shown before the court can exercise its discretion to try equitable
issues before legal issues. As a practical matter, however, it probably is not possible to show sufficient irreparable harm to merit denying a party his right to jury trial by trying the equitable issues first. 8
B.

Submission of the Case to the Jury

After the parties have presented their evidence to the jury, the
court must formulate the issues of fact which must be decided in
order to render judgment in the case and present those issues of fact
to the jury. This can be done in either of two ways: by special
verdicts" or by a general verdict accompanied by answers to interrogatories. 20 If the court chooses to present the issues in the form of
special verdicts, 2' he must draft a set of questions to be presented
to the jury which may be answered categorically and which, when
answered, will allow the court to render judgment upon the law
using the jury's findings of fact.2 The trial court has fairly wide
14.

Id. at 644.

15. Id.
16. Id.
17. Id.; WRIGHT & MILER, supra note 10, § 2305, at 35; Id. § 2338, at 134. Where the
legal and equitable issues are entirely independent, the sequence of their trial is immaterial
and within the discretion of the trial court. Id. § 2305, at 35; Id. § 2338, at 134.
18. WRIGHT & MILLER, supra note 10, § 2338, at 133-35.
19. FED. R. Crv. P. 49(a).
20. FED. R. Civ. P. 49(b).
21. A party is not entitled as a matter of right to have issues submitted to the jury by
special verdicts. WRIGHT & MILLER, supra note 10, § 2505, at 492.
22. Among the advantages of special verdicts is the fact that they increase judicial
efficiency and reduce the necessity for new trials. Id. at 494. It is unlikely, however, that the
use of special verdicts by themselves provides any real check upon the validity or internal
consistency of a jury's verdict. The modem jury is probably too sophisticated to be trapped
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discretion in determining the form of the questions to be submitted
to the jury.? For example, the Fifth Circuit has stated that, where
a cause of action may be supported by one of many findings of fact,
it is preferable to present each factual situation in a separate question rather than presenting them all in one question, but it is not
necessary that the trial court do so. 2"
A second alternative for presenting issues to the jury is a general verdict accompanied by answers to interrogatories. 5 Using this
method, the court submits to the jury various appropriate general
verdict forms from which they must select one.26 In addition, the
court also presents one or more questions, or interrogatories, relating
to specific issues of fact which are necessary to reach a general
verdict. 7 When the court selects this option, there is always the
possibility that the jury's answers to the specific fact questions may
conflict with the general verdict form which is selected. 8 This was
the case in Blackwell v. Cities Service Oil Co. 19 Blackwell brought
suit against Cities Service for personal injuries which he suffered
while working on an oil rig belonging to that company. 30 Blackwell
was employed by an independent contractor rather than directly by
Cities Service.3 1 The jury found, in answer to a specific interrogatory, that Blackwell's employer was negligent and that Cities Service was not.32 However, the general verdict form selected by the jury
by special verdicts. Brown, FederalSpecial Verdicts: The Doubt Eliminator, 44 F.R.D. 338,
341 (1968). Special verdicts may, however, help to prevent the jury from compromising on
its verdict, supra note 10, § 2505, at 496; 7 TEx. TECH L. REv. 133, 139 (1975). FED. R. CIv.
P. 49 has been criticized as an unconstitutional transfer of power to decide fact issues from
juries to judges. WRIGHT & MILLER, supra note 10, § 2505, at 497.
23. While counsel request that certain issues be presented to the jury, the trial court
must examine those requests, and where the jury cannot properly find in favor of a party on
a particular fact issue, the trial court may refuse to submit a question relating to that issue
requested by that party. Hart v. Mazda Motors, Inc., 521 F.2d 193, 193-94 (5th Cir. Oct.,
1975).
24. Bissett v. Ply-Gem Indus., Inc., 533 F.2d 142, 150 (5th Cir. June, 1976).
25. Some federal judges have expressed approval of the general verdict accompanied
by answers to interrogatories. WRIGHT & MILLER, supra note 10, § 2511, at 521-22. However,
at least one federal judge has stated that such form " . . . offers, so far as I can see, nothing
but trouble because it seeks to meld a general verdict and special answers with the high
likelihood of conflict which extinguishes both." Brown, FederalSpecial Verdicts: The Doubt
Eliminator, 44 F.R.D. 338, 339-40 (1968).
26. FED. R. Crv. P. 49(b).
27. Id.
28. Brown, FederalSpecial Verdicts: The Doubt Eliminator,44 F.R.D. 338, 340 (1968).
29. 532 F.2d 1006 (5th Cir. June, 1976).
30. Id. at 1007.
31. Id.
32. Id.
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awarded damages in favor of Blackwell against Cities Service. 3 The
trial court rendered judgment on the general verdict and Cities
Service appealed. 34 The Fifth Circuit found that the general verdict
and the answer to the interrogatory were in conflict and that a
judgment against Cities Service could not be supported on the basis
of the answer to the interrogatory.35 The court delineated the options
of the trial judge in such a case. When a general verdict and the
answer to an interrogatory are inconsistent, the court may either
enter judgment in accordance with the answer notwithstanding the
general verdict, or instruct the jury to return for further consideration of the answer and verdict, or order a new trial.3 6 Under no
circumstance, however, may judgment be entered on the basis of the
general verdict notwithstanding the answers. 39 Considering the possibility of conflicts, there seems to be little point in submitting the
issues to a jury with the general verdict and special interrogatories,
unless the court or the parties have reason to believe that the jury
38
does not properly understand the issues involved in the case.
Whether the court submits the issues to the jury with special
verdicts or a general verdict accompanied by answers to special
interrogatories, he must supplement the submission with instructions to the jury concerning specific definitions and rules of law
relating to the factual issues before the jury.3 9 A case heard by the
Fifth Circuit during the symposium period concerned the "missing
witness" instruction. In Labit v. Santa Fe Marine, Inc.,4 ° Labit, an
employee of Santa Fe, brought suit under the Jones Act for injuries
he suffered in the course of his employment. Santa Fe declined to
call one of Labit's fellow employees as a witness, despite the fact
that the employee was present in the courthouse throughout the
trial." The trial court refused to submit a missing witness instruction that explained the appropriate inferences which might be
33. Id.
34. Id.
35. Id. at 1007-08.
36. Id. at 1008; WRIGHT & MILLER, supra note 10, § 2513, 526-27. If possible, the court
should attempt to harmonize the general verdict with the answers, rendering judgment upon
the answer, disregarding the general verdict only where reconciliation is not possible. Id. at
530.
37. Blackwell v. Cities Serv. Oil Co., 532 F.2d 1006, 1008 (5th Cir. June, 1976).
38. See WRIGHT & MILLER, supra note 10, § 2513, at 526-27. Id. § 2511, at 521.
39. FED. R. Civ. P. 49.
40. 526 F.2d 961 (5th Cir. Feb., 1976), cert. denied, 97 S. Ct. 82 (1976).
41. Id. at 962.
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drawn from the fact that Santa Fe had not called the employee as
a witness. However, the judge did allow Labit's counsel to comment
during jury argument 2 on Santa Fe's failure to call the witness. The
Fifth Circuit court held that Labit was not entitled to a missing
witness instruction because the form of the instruction that he requested was not proper.4 3 The court stated as a further reason for
upholding the trial court's action the fact that counsel had been
permitted to argue the possible inferences of the failure to call the
witness."
Other cases before the Fifth Circuit during this survey period
concerned miscellaneous points in the court's instructions to the
jury. As to those instructions requested by counsel, 5 the court may
refuse to give them if it determines they are not substantially correct." It is settled that parties may object to the instructions requested by their opponents." However, the objections need not be
made formally if the judge is aware of the fact and nature of the
objection.'
Where the court submits the issues to the jury with a general
verdict accompanied by answers to special interrogatories, instructions in the charge may suffice as substitutes for special interrogatories." In Industries, Investments & Agencies (Bahamas) Ltd. v.
Panelfab InternationalCorp.,50 a contract action, the Fifth Circuit
refused to find error in the trial court's failure to include interrogatories concerning possible waiver of Panelfab's rights, because the
trial court had adequately instructed the jury on the issue of waiver
in its general charge." That same case held that argument by counsel to the jury on an issue may eliminate the need for an instruction
on that issue.5"
42.
43.
44.
45.

46.
47.

Id.
Id. at 963.
Id. at 962.
FED. R. Cir. P. 51.
E.g., Gates v. L.G. DeWitt, Inc., 528 F.2d 405, 413 (5th Cir. March, 1976).
Wallace v. Ener, 521 F.2d 215, 218 (5th Cir. Oct., 1975).

48. Id.
49. Industries, Invs. & Agencies (Bahamas) Ltd. v. Panelfab Int'l Corp., 529 1203, 121213 (5th Cir. April, 1976).
50. 529 F.2d at 1213.
51. Id. at 1212-13 (5th Cir. April, 1976).
52. Id. at 1213.
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Withdrawal of the Case from the Jury

Since it is the function of the jury to determine only questions
of fact, the court, after presentation of the evidence, may withdraw
the case from the jury's consideration if it appears that there is no
factual question for the jury to decide. The case can be withdrawn
before the jury returns a verdict by means of a directed verdict,53 or
after the jury returns a verdict by means of a judgment notwithstanding the verdict,54 provided a motion for directed verdict has
previously been made and denied. 55 The test to be used in determining whether to grant a directed verdict or a judgment n.o.v. is the
same, 56 and, therefore, both will be discussed under the general
rubric of "motions to remove the case from the jury:"
Two threshold questions in this area are posed by the Fifth
Circuit cases during this survey period. First, in a diversity case,
should the court apply a state or a federal test in determining
whether to grant a motion to remove the case from the jury?57 Second, what is the appropriate formulation of the federal test for determining whether or not to remove a case from the jury?
The Supreme Court has not yet determined whether the state
or the federal test is appropriate in diversity cases,5" but certain
commentators believe that it will probably choose the federal test. 59
The federal circuits are split on the question. 0
The Fifth Circuit has definitely selected the federal test for use
in diversity cases." It recognizes that the burden of going forward
53. FED. R. CIv. P. 50(a).
54. Id. at 50(b).
55. Id.
56. See Boeing Co. v. Shipman, 411 F.2d 365, 367 n.1 (5th Cir. 1969); WRIGHT & Mu.ER,
supra note 10, § 2524, at 541-42; Bagalay, Directed Verdicts and the Right to Trial by Jury
in Federal Courts, 42 TEX. L. REv. 1053, 1053-54 (1964) [hereinafter cited as Bagalay].
57. See generally WRIGHT & MILLER, supra note 10, § 2525, at 547-48.
58. Bagalay, supra note 49, at 1056. The Supreme Court does not often consider the
sufficiency of the evidence to create a jury question in an ordinary civil case. WRIGHT &
MILLER, supra note 10, § 2526, at 554; cf. Bagalay, supra note 49 at 1070 (F.E.L.A. cases give
the Supreme Court an opportunity to rule on directed verdicts).
59. Bagalay, supra note 49, at 1055. Depending on how one analyzes them, the Supreme Court cases indicate support for either views. At least one treatise admits the possibility that the Supreme Court may have already chosen the state test. WRIGHT & MILLER, supra
note 10, § 2525, at 549.
60. Boeing Co. v. Shipman, 411 F.2d 365, 368 n.2 (5th Cir. 1969). The Third, Fourth,
Fifth, Ninth, and Tenth Circuits all use the federal test. The Sixth, and possibly the Second,
Circuit use the state test. The First and Eighth Circuits are undecided on the question.
Bagalay, supra note 49, at 1057.
61. Owens v. International Paper Co., 528 F.2d 606, 609 (5th Cir. March, 1976).
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is a matter of state substantive law.62 However, the court reasons
that to apply state rules to decide whether a plaintiff has actually
proved the facts necessary to fulfill the burden of going forward
would result in the application of state procedural rules to the
judge-jury relationship in federal court, which is specifically disallowed. 3 Thus, although the group of specific facts a plaintiff must
prove is a question of state law, federal procedural law must be
applied to determine whether the plaintiff has indeed proved those
facts. 4 This proposition has been settled in the Fifth Circuit at least
as early as the landmark case of Boeing Co. v. Shipman."5
Assuming that the federal test is the correct one to be applied
in diversity cases, there still remains the question of how to formulate it.66 There is substantial dispute in the federal courts, as well
as among the commentators, concerning the evidence a court may
consider in deciding a motion to remove a case from the jury. Should
the court consider all of the evidence and draw reasonable inferences
therefrom in favor of the party opposing the motion or should the
court consider only the evidence in favor of the party opposing the
motion? This dispute arises because the United States Constitution
guarantees the right of jury trial in civil cases by stating that "no
fact tried by a jury, shall be otherwise re-examined by any court of
the United States, than according to the rules of the common law." 7
62. Id.
63. Boeing Co. v. Shipman, 411 F.2d 365, 369-70 (5th Cir. 1969); WRIGHT & MILLER,
supra note 10, § 2525, at 551.
64. Owens v. International Paper Co., 528 F.2d 606, 609 (5th Cir. March, 1976); Boeing.
Co. v. Shipman, 411 F.2d 365, 368 (5th Cir. 1969); WRIGHT & MILER, supra note 10, § 2525,
at 551, 554.
65. 411 F.2d 365 (5th Cir. 1969).
66. There are really two elements to any test for a motion to remove the case from the
jury. The first element determines what evidence is to be considered. The second element
specifies how to consider the appropriate evidence. See Bagalay, supra note 49, at 1060-61.
67. U.S. CoNST. amend. VII; Galloway v. United States, 319 U.S. 372, 396-97 (1943)
(dissenting opinion); Spurlin v. General Motors Corp., 528 F.2d 612, 620 (5th Cir. March,
1976) (new trial). This question is also of interest in Texas state courts because, although the
seventh amendment to the United States Constitution does not apply to proceedings in state
courts, Brown v. New Jersey, 175 U.S. 172, 175 (1899), the Texas Constitution itself provides that the right of trial by jury shall remain inviolate. TEx. CONST. art. I., § 15. The
Texas Constitution also provides for trial by jury in every "cause" in the district courts. TEx.
CONST. art. V, § 10; Harris, Jury Trial in Civil Cases-A Problem in ConstitutionalInterpretation, 7 Sw. L.J. 1, 2 (1953).
The Fifth Circuit has recognized, in light of the same problems which obtain in cases of

directed verdicts and judgments notwithstanding the verdict, that a new trial on grounds of
insufficiency of the evidence must not be allowed to deprive a party of his right to a jury trial.
Spurlin v. General Motors Corp., 528 F.2d 612, 620 (5th Cir. March, 1976). Therefore, the

1008

TEXAS TECH LAW REVIEW

[Vol. 8:977

At the time of the adoption of the seventh amendment there were
only two ways under the common law by which a jury's verdict could
be re-examined. 8 The first was a "demurrer to the evidence." ' 9 Prior
to sending a case to the jury, the demurring party admitted all of
the testimony and the reasonable inferences which might be drawn
therefrom in favor of the other party and alleged that the other party
was still not entitled to a verdict.7" This method had inherent dangers because if the judge found against the demurring party, he then
rendered a judgment for the opposite party.' The second method
was by way of a motion for new trial, in which case the jury's verdict
was in effect re-examined by another jury.7" Thus, goes the argument, any test of the sufficiency of the evidence to go to the jury
which allows the court to weigh the evidence as between the parties
and then withhold the case from the jury or overturn the jury's
verdict is in derogation of the common law and in violation of the
Constitution.73 Consequently, in considering a motion to remove the
case from the jury, a court must consider only the evidence favoraverble to the non-moving party; otherwise he pre-empts the jury's
74
law.
common
at
allowed
that
dict in a fashion other than
The Supreme Court has held that the seventh amendment does
not make the use of the directed verdict unconstitutional in the
abstract. 7 However, the Court has not adequately answered the
test for review of the trial court's grant of a new trial in cases of insufficient evidence is not
merely abuse of discretion, but depends upon whether the verdict is against the great weight
of the evidence. Id.
68. Galloway v. United States, 319 U.S. 372, 399-401 (1943) (dissenting opinion); Bagalay, supra note 49, at 1058-59. Galloway v. United States, 319 U.S. 372, 390-92 (1943).
69. See Galloway v. United States, 319 U.S. 372, 399-400 (1943) (dissenting opinion).
70. Id. at 402-03.
71. Id.
72. Id. at 400-01.
73. Id. at 399-407.
74. See id. at 407.
75. Id. at 389. The majority was not persuaded by the argument that the seventh
amendment limited tests of a jury's verdict to a demurrer to the evidence of the motion for a
new trial. Id. at 389-91. The Court reasoned, at least in part, that the demurrer to the evidence
and the motion for a new trial contained mutually contradictory characteristics and, therefore, could not be considered together in order to frame the parameter of the test for motions
to remove the case from the jury. Id. at 392-94. Among the characteristics which the court
believed were contradictory was the apparent fact that if a demurrer to the evidence was
sustained, the opposing party was deprived of his right to a jury trial. Id. at 393. However, if
the motion for a new trial was sustained, the opposing party got a new jury trial. Id. at 39394. However, the majority apparently misunderstood the nature of the demurrer to the evidence. A demurrer to the evidence did not actually deprive the opposite party of a jury trial;
rather it gave him all the benefits of a jury trial by asserting that the jury would resolve each
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question of how to formulate tests for a directed verdict or a judgment notwithstanding the verdict.76 Earlier cases generally allowed
the court to look at all the evidence and affirmed directed verdicts
where one party produced evidence which would support its cause
7
of action, but which was overwhelmed by his opponent's evidence. 1
The Supreme Court, however, has stated that "it is the established
rule that in passing upon whether there is sufficient evidence to
submit an issue to the jury we need look only to the evidence and
reasonable inferences which tend to support the case of the litigant
against whom a peremptory instruction has been given. ' 7 Apparently in contradiction of the Supreme Court's statement, 79 the Fifth
issue of fact in favor of the opposing party. Id. at 399-400 (dissenting opinion). The demurring
party was saying, essentially: "Even if this case goes to the jury and the jury finds every issue
against me I will still be entitled to a judgment in my favor." Consequently, the opposing
party was not deprived of the right to jury trial in either the demurrer to the evidence or the
motion for new trial, which is not the case under current directed verdict practice in the Fifth
Circuit. See Boeing Co. v. Shipman, 411 F.2d 365, 377 (5th Cir. 1969) (dissenting opinion).
Interestingly, the earliest opinions of the Supreme Court did not allow a directed verdict even
in a case where there was no evidence to support a verdict for the non-moving party. Galloway
v. United States, 319 U.S. 372, 402 (1943) (dissenting opinion). It only allowed the trial court
to instruct the jury that there was no evidence on a given point. Id.
76. Various federal courts apply many different tests of the sufficiency of the evidence
to create a jury question. Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969); WRIGHT
& MILLER, supra note 10, § 2524, at 545; 48 TEx. L. Rav. 695, 696-97 (1970).
Some confusion arises from the test used by the Supreme Court in Federal Employers'
Liability Act (F.E.L.A.) cases. Under the F.E.L.A., the test of a jury case is simply whether
the proofs justify with reason the conclusion that employer negligence played even the slightest part in producing the injury or death for which damages are sought. The Fifth Circuit
has held that the standard for determining the sufficiency of the evidence to go to the jury
employed in F.E.L.A. cases is limited solely to those cases. Boeing Co. v. Shipman, 411 F.2d
365, 373 (5th Cir. 1969). However, the dissent in Boeing argued strenuously that the F.E.L.A.
test was required to be applied in other cases. For information concerning this question, see
generally, WRIGHT & MILER, supra note 10, § 2526, at 554-59.
77. 2B W. BARRON & A. HOLTZOFF, FEDERAL PRACTICE & PROCEDURE § 1075, at 399
(Wright ed. 1961); WRIGHT & MILLER, supra note 10, § 2529, at 571; The test which replaced
this rule was the famous "scintilla" rule. 48 TEx. L. Rav. 695, 696 (1970).
78. Wilkerson v. McCarthy, 336 U.S. 53, 57 (1949); 2B W. BARRON & A. HOLTZOFF,
FEDERAL PRACTICE & PROCEURE § 1075, at 399 (Wright ed. 1961); Other lower federal courts
besides the Fifth Circuit still look to all the evidence in disposing of a motion to remove the
case from the jury. WRIGHT & MILLER, supra note 10, § 2529, at 572. It is important to note,
however, that the case in which the textual quotation appears was an F.E.L.A. case. Id. §
2526, at 556. However, some lower courts follow this rule literally. Id. § 2529, at 572-73. The
commentators do not agree on the best rule. Some indicate that a court considering a motion
to remove the case from the jury should consider only the evidence favorable to the nonmoving party and any additional uncontradicted evidence, while others agree with the Fifth
Circuit in concluding that the court should consider all of the evidence in the light most
favorable to the non-moving party. CompareWRIGHT & MILLER, supra note 10, § 2529, at 57273 with 48 TEx. L. Rav. 695, 700 (1970).
79. See WRIGHT & MILE, supra note 10, § 2529, at 571.
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Circuit has rather unequivocally ruled that, in considering a motion
to remove a case from the jury, the trial court must consider the
evidence in the light most favorable to the non-moving party, but
that it may examine all the evidence."0 Illustrative of this approach
is Spevlin v. General Motors Corp., decided during the survey period."'
Probably the most accurate and specific statment which may
be made concerning tests to be used in federal courts to determine
whether or not to grant motions to remove the case from the jury is
that such tests must and will be developed in particular situations
for use in particular types of cases. 2 The essential requirement of
80. Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969). The court has, in the past
used a "substantial credible evidence" test which places a heavy burden on the moving party.
WRIGHT & MILLER, supra note 10, § 2524, at 546. In Wells v. Warren Co., 328 F.2d 666 (5th
Cir. 1964), the Fifth Circuit held that a trial court should not grant a motion for directed
verdict if there is substantial credible evidence which would support a verdict in favor of the
party against whom the motion is made. Of course, the formulation of a "substantial evidence" test does not entirely solve the problem, because the phrase "substantial evidence"
must necessarily be further defined. Substantial evidence was defined to be evidence of such
quality, character, and weight as would justify a reasonable person in drawing the inference
of fact that is sought to be sustained by the non-moving party. Boeing Co. v. Shipman, 411
F.2d 365, 374 (5th Cir. 1969). The court reversed the directed verdict in this case, and it may
be that the court was not in fact establishing a test for motions to remove the case from the
jury, but was simply demonstrating that the directed verdict granted under these facts was
incorrect. The Fifth Circuit has further stated that where the evidence is so overwhelming
that reasonable men could not reach different decisions the court should direct a verdict.
Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cir. 1969). However, the court may not
weigh the evidence and the inferences because this is the province of the jury. Id. The court
may not reject the findings of a jury unless no possible view of the evidence would allow
reasonable men to reach the jury's conclusion. Id.
81. 528 F.2d 612, 614 (5th Cir. March, 1976).
82. Galloway v. United States, 319 U.S. 372, 395 (1943). It may be that none of the
various verbal formulations of the test for sufficiency of the evidence to create a jury question
actually results in any practical difference in the outcome of cases. WRIGHT & MILLER, supra
note 10, § 2524, at 547. However, it is apparent that the varied verbal formulations have
resulted from confusion and uncertainty on the part of courts about the correct function of
motions to remove the case from the jury. Bagalay, supra note 49, at 1060. Some judges are
of the distinct opinion that the directed verdict practice is eroding the constitutional right to
jury trial. Galloway v. United States, 319 U.S. 372, 397 (1943) (dissenting opinion). The issue
is one of policy. The .question is simply whether more power over fact issues will be given to
judges or whether it will be reserved exclusively, as it traditionally has been, to the juries.
Bagalay, supra note 49, at 1063. The issue is not new:
A learned King's Counsel once said: 'The more I see of trial by judge, the more
highly I think of trial by jury.' Whether facetious or not, this statement reflects the
emotional attachment which all of us who have been schooled in the common law
feel for the institution of the jury. There is, seemingly, security in the sometimesprejudiced, sometimes-confused, sometimes-inaccurate verdicts of 'jurors. They
have a way of reaching a just result, even if they fail now and then to make a right
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the test to be used therein is to insure that, after making due allowance for all reasonably possible inferences favoring the party whose
case is attacked, there are some probative facts and not mere speculation to support a judgment in his favor. 83 If a test meets this
criteria, it will probably be upheld by the Supreme Court.
II.
A.

Appellate

The Finality of the Judgment

When a party is dissatisfied with the judgment rendered in a
trial court, there are certain procedural steps which must be complied with in order to invoke the jurisdiction of the court of appeals.
For example, the judgment must be entered in accordance with
Rule 58 of the Federal Rules of Civil Procedure, according to Taylor
v. Sterrett,4 decided during the survey period. Further illustrating
the need for technical compliance, Burnside v. Eastern Airlines5
noted that a notice of appeal must be filed. 86 Further, a judgment,
must, as a general rule, be final to be appealable." Thus, even where
a propsective appellant properly performs all the procedural steps
necessary to invoke the jurisdiction of the appellate court, the court
will lack jurisdiction if the judgment from which he appeals is not
final. 8 The Fifth Circuit had occasion to deal with a number of these
decision. In a recent debate in the House of Lords over the question of the abolition
of special juries in England, Lord Simon quoted from Sir Patrick Hastings, one of
England's most eminent barristers, the following: 'I am satisfied that in the end
twelve ordinary English men and women sitting together form the best tribunal
that civilization has yet devised, and any legislator who seeks to curtail the activities of juries does a great disservice to the nation.'
Harris, Jury Trial in Civil Cases-A Problem of ConstitutionalInterpretation,7 Sw. L.J. 1,
19 (1953).
83. Galloway v. United States, 319 U.S. 372, 395 (1943).
84. 527 F.2d 856, 857 (5th Cir. Feb., 1976).
85. 519 F.2d 1127 (5th Cir. Sept., 1975).
86. Id. at 1128 n.2 (5th Cir. Sept., 1975). See also Lashley v. Ford Motor Co., 518 F.2d
749, 750 (5th Cir. Sept., 1975).
87. 28 U.S.C. § 1291 (1970); Hepperle v. Southern Methodist Univ., 526 F.2d 1257, 1259
(5th Cir. Feb., 1976).
88. When the Fifth Circuit determines that it lacks jurisdiction to hear an appeal, a
variety of courses are open to it, depending on the defect causing lack of jurisdiction. For
example, where an appeal is dismissed for non-compliance with FED. R. Civ. P. 58, Rule 58
may be decided without subsequently being complied with and on re-appeal the case may
be decided without further briefing or argument. Nunez v. Superior Oil Co., 535 F.2d 324,
325 (5th Cir. July, 1976); Taylor v. Sterrett, 527 F.2d 856, 858 (5th Cir. Feb., 1976). This fact
emphasizes the arbitrary nature of the application of Rule 58. Where the court lacks jurisdiction because of an untimely filed notice of appeal, it may remand for further proceedings,
such as a determination of whether excusable neglect entitles the appellant to an extension
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cases during this symposium period."9 The court also dealt with two
exceptions to the final judgment rule: appeals from interlocutory
decisions under 28 U.S.C. § 12920 and appeals from judgments
upon multiple claims or involving multiple parties under FED. R.
Civ. P. 54(b).'
The Fifth Circuit had some difficulty applying section 1292 to
appeals from orders staying proceedings in the trial court.2 In the
past, when an order staying a proceeding pending the outcome of a
proceeding in another court was issued in a proceeding which, historically, fell into the category of common-law actions, such an
order was regarded as the equivalent of an injunctive order of a court
of equity and was appealable. 3 However, the Fifth Circuit has more
of the time limit. Lashley v. Ford Motor Co., 518 F.2d 749, 750 (5th Cir. Sept., 1975). Where
an order is not appealable because it is not final under 28 U.S.C. § 1291 (1970), it may be
appealed if it falls with the provisions of 28 U.S.C. § 1292 (1970). See Knox v. Amalgamated
Meat Cutters, 520 F.2d 1205, 1206 (5th Cir. Oct., 1975).
89. In re Yarn Processing Patent Validity Litigation, 530 F.2d 83 (5th Cir. April, 1976);
Glenn v. Arkansas Best Corp., 525 F.2d 1216 (5th Cir. Nov., 1975); Bennett v. Behring Corp.,
525 F.2d 1202 (5th Cir. Jan., 1976); Knox v. Amalgamated Meat Cutters, 520 F.2d 1205.(5th
Cir. Oct., 1975); Hepperle v. Southern Methodist Univ., 526 F.2d 1257 (5th Cir. Feb., 1976);
Wells v. South Main Bank, 532 F.2d 1005 (5th Cir. June, 1976).
90. 28 US.C. § 1292 (1970).
91. Normally, when a cause of action before a court involves multiple parties or multiple claims, a judgment disposing of less than all the parties or less than all the claims will
not be final or appealable under § 1291. However, FED. R. Civ. P. 54(b) operates as a second
exception to the final judgment rule by allowing judgment upon multiple claims or involving
multiple parties which disposes of fewer than all the claims or parties to be appealed, provided the trial court expressly determines "that there is no just reason for delay" and expressly directs "the entry of judgment." FED. R. Civ. P. 54(b). Thus, the Fifth Circuit held
during this survey period that a judgment dismissing an action against two out of three
defendants is not a final judgment and is not appealable unless rule 54(b) findings are made.
Hepperle v. Southern Methodist Univ., 526 F.2d 1257, 1258 (5th Cir. Feb., 1976), and the
disposition of one of multiple claims does not constitute a final appealable order unless Rule
54(b) findings are made, Johnson v. McDole, 526 F.2d 710, 711 (5th Cir. Feb., 1976).
92. The Fifth Circuit has outlined four possible routes for the appeal of stay orders: (1)
28 U.S.C. § 1292(a)(1) (1970); (2) demonstration that a stay order is the practical equivalent
of a denial of a motion for preliminary injunction; (3) demonstration that a stay order results
in the effective death of the plaintiff's cause of action; or (4) application for writ of mandamus. Hines v. D'Artois, 531 F.2d 726, 729-32 (5th Cir. May, 1976).
93. Glen Oaks Util., Inc. v. City of Houston, 280 F.2d 330, 332-33 (5th Cir. 1960).
However, when such a stay order was entered in an equitable proceeding, it was not appealable.
The different treatment accorded stays in legal and equitable proceedings is based on
the pre-federal rule Supreme Court decision in Enelow v. New York Life Ins. Co., 293 U.S.
379 (1935). In that case, the Court, in an opinion by Chief Justice Hughes, noted that both a
court at law as well as one in equity could grant a stay in an action before it. However, the
power to stay proceedings before another court is equitable so that the grant or refusal of such
an order in effect is the same as a grant or refusal of an injunction. Thus, the court argued,
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recently held that not all stay orders in cases where the decision of
another court is awaited are appealable. 4 Whether an order is subject to appeal depends upon its effect rather than its terminology."
Thus, if a stay order is merely a procedural step employed to control
the progress of the cause, it is not subject to appeal.9" However,
where the entry of a stay is, for all practical purposes, a denial of
the temporary restraining order which is sought in the case, that
stay has such attributes of finality as will permit an appeal to be
taken. 7
In Anderson v. United States,9" decided during the survey period, the Fifth Circuit formulated a rather specific rule for determining the appealability of a denial of a stay order. Such a denial is not
appealable unless the action in which the order was made is an
action which, before the fusion of law and equity, was by its nature
an action at law and the stay was sought to permit the prior determination of some equitable defense or counterclaim. In Hines v.
D'Artois," another survey period case, this same rule was stated in
such a way as to apply to either the denial or the granting of a
stay.IN The Anderson and Hines rule is thus an apparent departure
from the older general rule in that the court has inserted a requirement that the pending proceeding, the outcome of which is awaited,
must be an equitable one.
because the defendant in an action at law would have been required to bring a separate suit
in equity to assert his equitable defense under the practice that existed prior to the unification of law and equity and would have had to request that court to stay the legal proceedings
in order to-determine the validity of his defense first, the fact that both "actions" or claims
could be pending before the same court by virtue of the Law in Equity Act of 1915, which
permitted the federal court to entertain equitable defenses in actions at law, should make no
difference in the way the order is treated. WRIGHT & MILLER, supra note 10, § 2962, at 626-27
(1973). In conformance with the policy of looking to substance rather than form, questions
regarding the appealability of stays are not limited to those orders which are on their face a
stay of a proceeding. In Anderson v. United States, 520 F.2d 1027 (5th Cir. Oct., 1975), the
Fifth Circuit held that when a court enjoins a plaintiff from prosecuting a case on its own
docket, it is actually a stay and the rules for appealability of stays apply.
94. Glen Oaks Util. Inc. v. City of Houston, 280 F.2d 330, 333 (5th Cir. 1960).
95. Id.
96. Id.
97. See Hines v. D'Artois, 531 F.2d 726, 730 (5th Cir. May, 1976); Glen Oaks Util., Inc.
v. City of Houston, 280 F.2d 330, 333 (5th Cir. 1960).
98. 520 F.2d 1027 (5th Cir. Oct., 1975).
99. 531 F.2d 726 (5th Cir. May, 1976).
100. While the specific language of the Anderson and Hines rule purports to relate to
equitable defenses and counterclaims which supposedly might be determined in the same
court, both cases related to stays sought to allow determination of actions in other courts or
agencies.
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The Hines case shows, however, that the two-part rule set forth
in the Anderson and Hines cases is not strictly enforced. The court
may look to other grounds for taking jurisdiction over an appeal
from a stay. In Hines, Hines brought suit against D'Artois alleging
racial discrimination. The trial court sua sponte issued an order
staying the action until Hines brought a claim with the Equal Employment Opportunity Commission and pursued it to a final conclusion. The Fifth Circuit held that the stay in this case was not
"sought" and that the purpose of the stay was not to permit some
equitable defense or counterclaim and, therefore, Hines could not
appeal under the general rule. The court held, however, that where
a stay order for all practical purposes kills the plaintiff's action, it
should be appealable, not as an interlocutory order granting or denying an injunction, but rather as a final order under section 1291.
"Practical death" of an action includes any "extended state of suspended animation." Noting the delays to which E.E.O.C. actions
were subject, the court felt that Hines' action was, for all practical
purposes, dead, and therefore took jurisdiction of the appeal.
B.

Certification to State Courts

The Fifth Circuit may avoid deciding properly preserved points
of error by certifying questions of law to the state supreme courts,
an action which has recently become very popular in the Fifth Circuit.101 The practice of certification is based upon the policy that
state courts should decide questions of pure state law. 02 Thus, the
Fifth Circuit has repeatedly held that questions of law should be
certified when state law is uncertain. 3 The Fifth Circuit has specifically held that repetitive questions, such as insurance contract interpretations which affect many contracts and many citizens, are
especially appropriate for certification. 14
101. The judges of the Fifth Circuit are of the opinion that when state law is in doubt,
especially in underlying policy factors, the best conservation of judicial time is had by certification. Barnes v. Atlantic & Pac. Life Ins. Co. of America, 514 F.2d 704, 706 (5th Cir. June,
1975).
102. Florida ex rel. Shevin v. Exxon Corp., 526 F.2d 266, 276 (5th Cir. Jan., 1976)
(dissenting opinion).
103. United States v. 16.33 Acres of Land, 537 F.2d 182, 183 (5th Cir. Aug., 1976);
Cincinnati Ins. Co. v. City of Talladega, 529 F.2d 718, 718-19 (5th Cir. March, 1976); Itt
Rayonier, Inc. v. Wadsworth, 528 F.2d 1033, 1033-34 (5th Cir. March, 1976); Tyler v. Insurance Co. of N. America, 520 F.2d 341, 341-42 (5th Cir. Oct., 1975).
104. See Barnes v. Atlantic & Pac. Life Ins. Co. of America, 514 F.2d 704, 706 (5th Cir.
June, 1975).
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However, in determining whether to certify questions to state
courts, the Fifth Circuit considers many factors other than the uncertainty of the state law.'0 5 Of course, the closeness of the state law
question is one of the most important facts, but equally important
is the existence of sufficient sources of state law to allow the federal
court to make a principled decision of the question.' 8 The federal
court must also consider principles of comity and the prospect of
delay.'07 The prospect of delay figured prominently in Florida ex rel.
Shevin v. Exxon Corp., 0 8 where the case had already been in litigation for two and one-half years and the court refused to certify.
The normal procedure for certifying a question of law to the
state court is to have the attorneys draft an agreed statement of
facts and phrase the question which is to be answered by the state
court. However, when the parties are unable to agree on the form
of a certified question and that form depends on unsettled questions
of state law, the Fifth Circuit will direct that the question be certified in alternative forms and allow the state court to select the form
which it wishes to answer.1'0 When a case has been certified, all
other issues on appeal may be decided after the state court resolves
the questions which were certified."10 If a case is settled while questions are certified to the state court, then the federal court may
withdraw the certified questions."'
Conclusion
While the Fifth Circuit dealt with many trial and appellate
civil procedure issues during this symposium period, in summary it
seems that the decisions dealing with the test for withdrawing a case
from the jury are probably the most important. While the law in this
area appears to be well-settled in the Fifth Circuit, it is not wellsettled in the federal system generally. If and when the Supreme
Court makes some decisions in this area the Fifth Circuit will either
be shown to be an aggressive leader or an errant wayward. While
other areas are important, this is probably the one in which there
is the most likelihood of substantial developments.
James W Collins
105.
1976).
106.
107.
108.
109.
110.
111.

See Florida ex rel. Shevin v. Exxon Corp., 526 F.2d 266, 274-75 (5th Cir. Jan.,
526 F.2d at 275.
Id.
526 F.2d 266 (5th Cir. Jan., 1976).
United States v. 16.33 Acres of Land, 537 F.2d 182, 183 (5th Cir. Aug., 1976).
See Itt Rayonier, Inc. v. Wadsworth, 528 F.2d 1033, 1034 (5th Cir. March, 1976).
See Coastal Pet. Co. v. Secretary, 536 F.2d 1030, 1031 (5th Cir. Aug., 1976).

