
CIVIL RIGHTS

In the civil rights area during this survey period, the Fifth Cir-
cuit decided notable cases concerning the state action requirement
and the requirement of a person under 42 U.S.C. § 1983.. It also
considered some important cases in the fields of equal employment
and religious discrimination. The following comments are devoted
to these cases and topics.

EMPLOYMENT DISCRIMINATION

The scope of this year's employment discrimination section is
substantially narrower than that of past surveys. In an attempt to
make this section more helpful to Fifth Circuit practitioners and to
more accurately gauge the attitude of the Circuit in this area, this
section will examine only a few of the many cases decided by the
Circuit this past year.

Part I will examine the impact of recent Supreme Court cases
on the complex procedural interrelationship of the various remedies
available to an employee with an employment discrimination claim
and the Fifth Circuit's reaction to those cases. Part II will discuss a
Fifth Circuit case of first impression dealing with the deferral by the
federal government to a state agency in investigating and resolving
discriminatory practices by an employer. Part III is a discussion of
a significant decision by the Fifth Circuit on religious discrimina-
tion by a labor union and an employer.

I. Interrelation of Remedies: Procedure and Practice

A. Introduction

An individual who claims to be the victim of employment dis-
crimination can seek redress under several overlapping and some-
times parallel federal,' state' and arbitral remedies.' The most sig-

1. U.S. CONST. amend. XIV, § 2 (equal protection clause); Exec. Order No. 11246, 3
C.F.R. 173 (1973), reprinted in 42 U.S.C. app. at 10294 (1970) (Nondiscrimination in Employ-
ment by Government Contractors and Subconstractors); Equal Pay Act of 1963, § 3, 29
U.S.C. § 206(d) (1970); National Labor Relations Act of 1947, §§ 101-503, 29 U.S.C. §§ 141-
168 (1970); Act of April 9, 1866, ch. 31, § 1, 14 Stat. 27, re-enacted, Enforcement Act of 1870,
ch. 114, § 16, 16 Stat. 144 (codified at 42 U.S.C. § 1981 (1970)); Act of April 9, 1866, ch. 31 §

2, 14 Stat. 27, re-enacted, Act of April 20, 1871, ch. 22 § 1, 17 Stat. 13 (codified at 42 U.S.C.
§ 1983 (1970)).
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nificant employment discrimination remedies in Fifth Circuit liti-
gation continue to be Title VII of the Civil Rights Act of 1964, as
amended by the Equal Employment Opportunity Act of 1972 (Title
VII)4 and section 1981 of the Civil Rights Act of 1866. 5 In addition,
arbitral remedies (e.g., union grievance procedures) have been sig-
nificant to Fifth Circuit employment discrimination litigation inso-
far as these remedies have raised questions concerning their proper
interrelation with either Title VII or section 1981. Before the proce-
dural issues concerning the relationship among the various employ-
ment discrimination remedies can become meaningful, it is neces-
sary to consider the major differences in the scope of each of these
remedies and the differences in the forum of each.

Title VII, generally speaking, is the most comprehensive federal
employment discrimination remedy. Title VII covers employment
discrimination on the basis of race, color, religion, sex or national
origin in companies and unions composed of more than fifteen per-
sons.' As originally enacted, this remedy proscribed discrimination
in private employment only. The 1972 amendments, however,
brought state and local governments within the scope of Title VII,
and in addition, established special prodecures applicable to dis-
crimination in federal employment.! Title VII is enforced in both
administrative and judicial forums. The administrative forum is
governed by the Equal Employment Opportunity Commission
(EEOC), which is vested with authority to promulgate Title VII

2. For a compilation of state laws prohibiting employment discrimination, and a discus-
sion of Texas state laws in particular see, Cohen, State Civil Rights Legislation, 3 TEx. S.U.L.
REv. 141, 143 n.18, 145-50 (1975); Peck, Remedies for Racial Discrimination in Employment:
A Comparative Evaluation of Forums, 46 WASH. L. Rav. 455, 482-85 (1971).

3. See, e.g., Beaird, Racial Discrimination in Employment: Rights and Remedies, 6 GA.

L. REV. 469, 478-81 (1972).
4. Title VII of the Civil Rights Act of 1964, §§ 701-716, 42 U.S.C. §§ 2000e to 2000e-15

(1970), as amended by, Equal Opportunity Act of 1972, §§ 1-14, 42 U.S.C. §§ 2000e to 2000e-
17 (Supp. 111972). For an excellent discussion of the 1972 amendments to Title VII, see Sape
& Hart, Title VII Reconsidered: The Equal Opportunity Act of 1972, 40 Gao. WASH. L. REV.

824 (1972).
5. 42 U.S.C. § 1981 (1970).
6. 42 U.S.C. §§ 2000e-2 to 2000e-3 (1970 & Supp. I 1972); 42 U.S.C. § 2000e(a)-(b)

(Supp. 11 1972).
7. 42 U.S.C. §§ 2000e(a), 2000e-16 (Supp. I 1972). The Civil Service Commission,

however, is vested with authority to enforce Title VII as to the federal government. 42 U.S.C.
§ 2000e-16(a) (Supp. I 1972). For a discussion of current problems see, Ralston, The Federal
Government as Employer: Problems and Issues in Enforcing the Anti-Discriminattion Laws,
10 GA. L. REV. 717 (1976).
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regulations,' investigate charges of discrimination,9 and encourage
voluntary compliance with Title VII requirements.'9 If voluntary
compliance cannot be achieved in the administrative forum, either
the EEOC" or the individual claimant'2 can institute a Title VII
action in federal district court."

Section 1981 has become a significant employment discrimina-
tion remedy in the private sector only in recent years.'4 This section
provides, in part, that all persons in the United States shall have
the same right to make and enforce contracts as enjoyed by white
citizens. 5 By its own terms, the scope of section 1981 is not coexten-
sive with that of Title VII because section 1981 proscribes only racial
discrimination.'6 Section 1981 is, in some respects, broader than

8. 42 U.S.C. § 2000e-12(a) (1970); EEOC Guidelines, 29 C.F.R. § 1600-1210.36 (1975)
(Title VII EEOC regulations).

9. 42 U.S.C. §§ 2000e-5(b) to 2000e-6(e) (Supp. 11 1972).
10. 42 U.S.C. § 2000e-5(b) (Supp. 11 1972) provides in part: "If the Commission deter-

mines after such investigation that there is reasonable cause to believe that the charge is true,
the Commission shall endeavor to eliminate any such alleged unlawful employment practice
through informal methods of conference, conciliation, and persuasion."

11. 42 U.S.C. § 2000e-5(f)(1) (Supp. H1 1972). The EEOC also has authority to litigate
pattern and practice suits. 42 U.S.C. § 2000e-6(c) (Supp. 11 1972).

12. 42 U.S.C. § 2000e-5(f)(1) (Supp. 11 1972).
13. 42 U.S.C. § 2000e-5(f)(3) (Supp. HI 1972). 42 U.S.C. § 2000e-5(g) (Supp. 11 1972),

provides in part: "[Tihe court may enjoin ... and order such affirmative action as may be
appropriate, which may include, but is not limited to, reinstatement or hiring of employees,
with or without back pay ... or any other equitable relief as the court deems appropriate."

14. In 1975, the Supreme Court held for the first time that section 1981 was an appropri-
ate federal remedy to redress private employment discrimination based on race. Johnson v.
Railway Express Agency, Inc., 421 U.S. 454, 459-60 (1975). Johnson was consistent with a
prior Supreme Court case which held that 42 U.S.C. 1982 (1970) which guarantees blacks the
"same right" to purchase and hold property as whites prohibited private as well as public
discrimination. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 426 (1968). This result was
reached on the basis that section 1982 was derived from the Civil Rights Act of 1866 which
had been enacted pursuant to Congress' power under the enabling clause of the thirteenth
amendment. 392 U.S. at 437-44. The Court further noted that section 1981 was derived from
the same source as section 1982. 392 U.S. at 442 n.78.

15. 42 U.S.C. § 1981 (1970).
16. Section 1981 "relates primarily to racial discrimination in the making and enforce-

ment of contracts." Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 459 (1970). The
Fifth Circuit has held that section 1981 also protects aliens from racial discrimination in
employment. Guerra v. Manchester Terminal Corp., 498 F.2d 641, 653-54 (5th Cir. 1974).

During the current survey period the Supreme Court overruled a Fifth Circuit decision
and held that whites as well as blacks.have a cause of action for racial discrimination under
section 1981. McDonald v. Santa Fe Transp. Co., 513 F.2d 90, (5th Cir. 1975), rev 'd, 427 U.S.
273 (1976).

In addition to the McDonald decision, the Supreme Court rendered another important
section 1981 decision. The Court held section 1981 prohibits private, commercially operated
nonsectarian schools from denying admission to prospective students because they are black.
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Title VII because it applies specifically to private acts of racial
discrimination without the limitations contained in Title VII.17 Sec-
tion 1981, unlike Title VII, does not prescribe elaborate administra-
tive prerequisites which must be satisfied prior to court proceed-
ings. '"

In addition to section 1981 and Title VII, other remedies for
employment discrimination often are available to employees who
are also union members. An increasing number of collective bar-
gaining agreements contain anti-discrimination provisions. 9 If
those provisions are violated, an employee can seek redress under

Runyon v. McCrary, 427 U.S. 160, 168-75 (1976) (White & Rehnquist, J.J., dissenting
opinion at 194-214). The McDonald and Runyon decisions extend the section 1981 ban on
private racial discrimination. For a discussion of these decisions see Note, The Expanding
Scope of Section 1981: Assault on Private Discrimination and a Cloud on Affirmative Action,
90 HARV. L. REv. 412 (1976); Note, Constitutional Law-Private, Commercially Operated,
Non-Sectarian Schools May Not Racially Discriminate in Their Admission Policies, 8 TEx.
TECH. L. REV. 489 (1976).

17. E.g., 42 U.S.C. § 2000e(b) (Supp. 11 1972) (employer must have a minimum of
fifteen employees to be subject to Title VII); 42 U.S.C. § 2000e(e) (Supp. II, 1972) (labor
organization must maintain hiring hall or have a minimum of fifteen members). See Local
293, International Alliance of Theatrical Stage Employees v. Local 293-A, International Alli-
ance of Theatrical Stage Employees, 526 F.2d 316 (5th Cir. Jan., 1976) (No Title VII jurisdic-
tion where defendant union had less than fifteen members and did not allege that it main-
tained a hiring hall or join as party defendant the international alliance).

The availability of relief under section 1981 and Title VII also differs. E.g., Johnson v.
Railway Express Agency, 421 U.S. 454, 460 (1975). For a discussion of the availability of
damages under section 1981 and Title VII, see, Comment, Employment Discrimination Liti-
gation: The Availability of Damages, 44 U.M.K.C. L. REv. 497, 511-16 (1976).

After the end of the current symposium reporting period, Congress passed a bill authoriz-
ing courts to award attorney's fees to civil rights litigants. This represents a significant
attempt to equalize the availability of relief under Title VII and sectin 1981. 42 U.S.C. § 1988
(1970), as amended by Civil Rights Attorney's Fees Awards Act of 1976, Pub. L. No. 94-559
§ 2, 90 Stat. 2641 (1976).

18. Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 460, 461 (1975). For a
comparison of employment discrimination remedies, paiticularly section 1981 and Title VII
see, Beaird, Racial Discrimination in Employment: Rights and-Remedies, 6 GA. L. REv. 469
(1972); Peck, Remedies for Racial Discrimination in Employment: A Comparative Evalua-
tion of Forums, 46 WASH. L. Rxv. 455 (1971); Comment, Selecting a Remedy for Private Racial
Discrimination: Statutes in Search of a Scope, 4 FORDHAM URB. L.J. 303 (1976).

19. The Bureau of National Affairs Inc., (BNA) conducts periodic surveys of the major
types of provisions and their frequency in collective bargaining contracts. Results of their
most recent survey on anti-discrimination provisions indicate 83 per cent of the survey sample
contain anti-discrimination provisions, compared to 69 per cent in 1970 and 66 per cent in
1965. Provisions proscribing discrimination on the basis of race, color, creed, sex, national
origin or age are contained in 74 per cent, compared to 46 per cent in 1970, and 28 per cent
in 1965. Eighty-eight per cent of these last mentioned clauses apply to both management and
union or do not distinguish between either party, while 12 per cent apply to management
alone. BNA, BASIC PAIr-ERNS IN UNION CoNTRAcrs 127 (8th Ed. 1975). For survey sample
information see Id. at 1-2.
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the grievance and arbitration procedures established in the collec-
tive bargaining agreement.20 The scope of relief avialable under a
collective bargaining contract is dependent upon the union's will-
ingness to process a grievance claim alleging employment discrimi-
nation through arbitration.2' Further arbitral decisions are not ap-
pealable to a judicial forum.22 In addition to the grievance-
arbitration procedures, a union member-employee can resort to
administrative prodecures under the National Labor Relations
Board (NLRB) if the alleged employment discrimination also con-
stitutes an unfair employment practice proscribed by the National
Labor Relations Act (NLRA).2 Actions of this kind have a potential
judicial forum as well as an administrative forum."

The multiplicity of available remedies and forums has created
significant procedural issues concerning the proper relationship
among the various remedies. Part I of this article is devoted to the
procedural interrelationships of the employment discrimination
remedies in three areas. The first addresses the circumstances in
which prior resort to the remedies available under an arbitration
clause of a collective bargaining agreement will toll the statutes of
limitation applicable to a cause of action brought under Title VII.
The second area concerns the issue of when a district court can stay
a section 1981 proceeding pending resort to Title VII remedies. The
third area addresses the procedural interrelationship between Title
VII and the Texas employment discrimination statute.

B. Tolling of Various Remedies

1. The Supreme Court

Two recent Supreme Court cases decided prior to the current

20. E.g., Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).
21. Alexander v. Gardner-Denver Co., 415 U.S. 36, 51-52 (1974).
22. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960); United

Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United Steelworkers v.
American Mfg. Co., 363 U.S. 564 (1960) (commonly called the Steelworkers Trilogy). These
cases severly restrict access to federal courts under the NLRA when the intepretation of
collective bargaining contracts which contain final arbitration clauses are in question. Ques-
tions of contract interpretation are for the arbitrator while courts are limited to enforcing the
agreement to arbitrate. United Steelworkers v. American Mfg. Co., 363 U.S. 564, 568 (1960);
for a discussion of the relationship between Title VII and the arbitration process, see, e.g.,
Comment, Alexander v. Gardner-Denver and Deferral to Labor Arbitration, 27 HASTINGs L.J.
403 (1975).

23. Carey v. Westinghouse Corp., 375 U.S. 261, 272 (1964); National Labor Relations
Act, § 8(a)(1), 29 U.S.C. § 158(a)(1) (1970).

24. 29 U.S.C. § 160(e) (1970).
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survey period clearly establish Title VII as a separate and indepen-
dent remedy which may be pursued concurrently with or indepen-
dently of redress available under any other employment discrimina-
tion remedy. In addition, these cases establish an analytical basis
for future resolution of many remaining procedural issues.

The issue in Alexander v. Gardner-Denver Co.,1 5 was whether
an employee who first completed the grievance-arbitration proce-
dures available under a collective bargaining agreement was
thereby precluded from later seeking a trial de novo in district court
under Title VII.28 The Court in Alexander noted a clear inference in
Title VII's legislative history that Congress intended Title VII to
supplement, rather than supplant, existing laws relating to employ-
ment discrimination. 7 Based on this legislative history, the Court
reasoned that Congress intended to "allow an individual to pursue
independently his rights under both Title VII and other applicable
state and federal statutes.""8 Accordingly, the Court held an em-
ployee could fully pursue both of his remedies." Even a final arbi-
tration decision would not preclude a federal court from considering

25. 415 U.S. 36 (1974). Gardner-Denver discharged employee Alexander for producing
an excessive number of defective parts. Alexander filed a grievance under the collective
bargaining agreement on the basis he had been discharged unjustly. In the final pre-
arbitration step, Alexander alleged for the first time that his discharge was racially moti-
vated. The grievance proceeded to final and binding arbitration, resulting in a decision
adverse to Alexander. Alexander, who had filed a charge with the EEOC prior to the arbitra-
tion decision, was notified by the EEOC of his right to sue. Id. at 38-43. The district court
held that prior submission of an employee's claim to arbitration under a collective bargaining
agreement precluded a later suit under Title VII. Alexander v. Gardner-Denver Co., 346 F.
Supp. 1012 (D. Colo. 1971), aff'd per curium, 466 F.2d 1209 (10th Cir. 1972), rev'd, 415 U.S.
36 (1974).

26. 415 U.S. at 38. The decision in Alexander settled a split of authority among the
circuits. The Ninth, Seventh, and Fifth Circuits had rejected a preclusion rule. Oubichon v.
North American Rockwell Corp., 482 F.2d 569 (9th Cir. 1973); Bowe v. Colgate-Polmolive Co.,
416 F.2d 711 (7th Cir. 1969); Hutchings v. United States Indus. Inc., 428 F.2d 303 (5th Cir.
1970). The Tenth and Sixth Circuits had applied a preclusion rule. Alexander v. Gardner-
Denver Co., 466 F.2d 1209 (10th Cir. 1972), rev'd, 415 U.S. 36 (1974); Dewey v. Reynolds
Metals Co., 429 F.2d 324 (6th Cir. 1970), aff'd by an equally divided Court, 402 U.S. 689
(1971).

27. 415 U.S. at 48-49.
28. Id. at 48.
29. Id. at 59-60. The impact of this decision on labor law is beyond the scope of this

section. See generally, Citron, Deferral of Employee Rights to Arbitration: An Evolving
Dichotomy by the Burger Court?, 27 HASTrNGs L.J. 369 (1975); Dent & Martin, Multiple
Remedies for Employment Discrimination: How Many Bites at the Apple?, 16 So. Txx. L.
REV. 57 (1974); Comment, Alexander v. Gardner-Denver and Deferral to Labor Arbitration,
27 HASTINGS L.J. 403 (1975).
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Title VII claims in a trial de novo.3 0 The Alexander court failed to
address the issue of whether the applicable time limitation for filing
a Title VII complaint would be tolled during the pendency of the
arbitration-grievance proceeding.

The Supreme Court first addressed the tolling issue when it
considered the procedural interrelation of Title VII and section
1981. The issue in Johnson v. Railway Express Agency, Inc.,3 was
whether the timely filing of an employment discrimination charge
with the EEOC tolled the running of the liminations period applica-
ble to an action based on the same facts brought under section
1981.32 In deciding this issue, the Court utilized as an analytical
foundation the Alexander Court's interpretation of Title VII's legis-
lative history and its conclusion that Title VII was separate and
independent from other available remedies.3 The Johnson Court
reasoned that because Title VII and section 1981 were separate and
independent remedies, "a claimant should be required to take the
minimal steps necessary to preserve each claim independently. '34

Accordingly, the Court held the timely filing of a Title VII com-

30. The Fifth Circuit prior to Alexander had held that Title VII actions would not be
barred by an employee's prior resort to the grievance-arbitration process, on the basis that
arbitration involved an employee's contractual rights while Title VII involved statutory
rights. Hutchings v. United States Indus., Inc., 428 F.2d 303, 311-12 (5th Cir. 1970). The
Alexander decision, however, did affect another Fifth Circuit holding. The Fifth Circuit had
held that the competing federal policies favoring arbitration of labor disputes and alleviating
employment discrimination could be accommodated in limited circumstances by allowing a
district court to defer to a prior arbitration award. Rios v. Reynolds Metals Co., 467 F.2d 54,
58 (5th Cir. 1972). This holding was rejected by Alexander's conclusion that a trial de novo
of Title VII claims would be required and the arbitral decision could be admitted as evidence.
415 U.S. at 59-60.

31. 421 U.S. 454 (1975). Johnson filed his complaint with the EEOC on May 31, 1967.
The EEOC issued an investigation report on December 22, 1967. Over two years passed,
however, before the EEOC rendered its final decision on March 31, 1970. EEOC did not notify
Johnson of his right to institute Title VII proceedings until January 15, 1971, almost four
years after his initial complaint. Johnson then brought suit under section 1981 and Title VII.
Id. at 455-56. The Court of Appeals for the Sixth Circuit affirmed the district court's decision
dismissing Johnson's section 1981 action because it was not filed within one year of the time
the cause of action accrued as required by the Tennessee statute of limitations. Johnson v.
Railway Express Agency, Inc., 489 F.2d 525 (6th Cir. 1973), aff'd, 421 U.S. 454 (1975).

32. 421 U.S. at 457. There was a split of authority among the circuits on whether a
timely filed EEOC complaint would toll the statute of limitations applicable to section 1981.
Compare Johnson v. Railway Express Agency, Inc., 489 F.2d 525 (6th Cir. 1974), afl'd, 421
U.S. 454 (1975) (no tolling) with Macklin v. Spector Freight Sys., Inc., 478 F.2d 979 (D.C.
Cir. 1973) (tolling), and Boudreaux v. Baton Rouge Marine Contracting Co., 437 F.2d 1011
(5th Cir. 1971) (tolling).

33. 421 U.S. at 457-61.
34. Id. at 463-64, 466.
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plaint with the EEOC did not toll the statute of limitations applica-
ble to a section 1981 proceeding based on the same facts.3"

2. The Fifth Circuit

Even before the Supreme Court's decisions in Alexander and
Johnson, the Fifth Circuit had concluded that the remedies pro-
vided by Title VII were separate and independent from any other
employment discrimination remedy. 3 Therefore, a claimant was not
precluded by waiver, res judicata or estoppel from seeking redress
under all available remedies .3 The Fifth Circuit had also concluded
that use of a liberal tolling policy would be desirable to preserve the
alternate sources of relief, and thus serve the purpose of each rem-
edy without unnecessarily subordinating one remedy to another. 8

Accordingly, in the Fifth Circuit prior to Johnson, the timely filing
of employment discrimination charges with the EEOC,39 or filing an
unfair labor practice charge with the NLRB,40 tolled the statute of
limitations applicable to an action based on the same facts brought
under section 1981. In addition, resorting to contractual grievance
remedies under a collective bargaining agreement tolled the time
limitations for filing charges with the EEOC under Title VII."1

The Court's opinion in Johnson generated two new issues in the

35. Id. at 462-67. The Court noted tolling might apply where the cause of action asserted
under section 1981 was identical to the cause of action asserted under Title VII. Id. at 467-68
n.14. (emphasis added).

36. E.g., Guerra v. Manchester Terminal Corp., 498 F.2d 641 (5th Cir. 1974) (Title VII,
section 1981 and NLRA); Boudreaux v. Baton Rouge Marine Contracting Co., 437 F.2d 1011
(5th Cir. 1971) (grievance procedure and Title VII); Sanders v. Dobbs Houses, Inc., 431 F.2d
1097 (5th Cir. 1970) (section 1981 and Title VII).

37. E.g., Hutchings v. United States Indus., Inc., 428 F.2d 303, 309, 311, 313-14 (5th
Cir. 1970).

38. E.g., Guerra v. Manchester Terminal Corp., 498 F.2d 641 (5th Cir. 1974). Use of "a
tolling rule . . . implement[s] Title VII's policy of encouraging adjustment and settlement
of grievances short of courtroom litigation through use of an [expert] administrative body
[in] employment discrimination, while at the same time preserving intact the . . .remedy
of § 1981." Id. at 650. "[A] tolling rule appears to be one viable means of protecting both
the § 1981 and the NLRA remedies without unnecessarily subordinating one to the other."
Id. at 651.

39. Boudreaux v. Baton Rouge Marine Contracting Co., 437 F.2d 1011, 1017 n.16 (5th
Cir. 1971).

40. Guerra v. Manchester Terminal Corp., 498 F.2d 641, 651 (5th Cir. 197.4).
41. Hutchings v. United States Indus., Inc., 428 F.2d 303,308-09 (5th Cir. 1970); Cul-

pepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir. 1970).
At the time of the Guerra decision, the Fifth Circuit had not addressed the issue of

whether the EEOC time limits should be tolled by the filing of unfair labor charges with the
NLRB. 498 F.2d at 648 n.10.
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Fifth Circuit concerning the effect that decision should have on
Fifth Circuit tolling practice. The first issue was whether Johnson
should be applied retroactively, and the second issue was whether
Johnson should be extended to preclude tolling in other remedy
combinations that were not directly considered in that decision.

The Court of Appeals for the Fifth Circuit has not directly
addressed the issue of retroactivity. In Dupree v. Hutchins Brothers
Co.,4" a case decided during the current symposium period, however,
the panel appeared to give Johnson retroactive effect without dis-
cussion. In Dupree, the employee filed one charge with the EEOC
on July 26, 1973.11 The charge alleged the employer had committed
discriminatory employment practices in two unrelated instances,
one on May 3, 1971, and the other in June, 1973.11 The district court
granted the employer's motion of partial summary judgment based
on the 1971 conduct because the employee had filed his charge too
late. 5 On appeal, the employee contended that his claim based on
the 1971 incident constituted a separate cause of action under sec-
tion 1981 and therefore, should not be barred in toto by his failure
to file a charge with the EEOC within 180 days of the alleged dis-
crimination. However, the court of appeals affirmed the summary
judgment and held that the applicable two-year statute of limita-
tions barred the employee's section 1981 cause of action for back
wages because the case was filed two years and five months after the
1971 incident." The court noted in passing that Johnson would pre-
clude tolling the statute of limitations pertaining to the section 1981
cause of action during the pendency of the employee's complaint
before the EEOC. 7 In Dupree the employee filed his suit in district
court on October 10, 1973, approximately two years before the deci-
sion in Johnson. Therefore, the Dupree court's statement that
Johnson would preclude tolling appears to be implicit acceptance
that Johnson should be applied retroactively in the Fifth Circuit,"
although the decision did not expressly discuss the issue.

42. 521 F.2d 236 (5th Cir. Oct., 1975).
43. [1975] 12 Fair Empl. Prac. Cas. (BNA) 1741, 1742.
44. 521 F.2d at 238 (date of first discriminatory practice). Dupree v. Hutchins Bros.,

[19751 12 Fair Emp. Prac. Cas. (BNA) at 1740 (date of second discriminatory practice).
45. 521 F.2d at 237.
46. Id. at 238. (The circuit court also affirmed the district court's finding that plaintiff

did not prove his discrimination charge related to the second incident).
47. Id.
48. Hines v. Olinkraft, Inc., 413 F. Supp. 1360, 1365 (W.D. La. 1976).
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The first two district courts to consider the effect of Johnson on
Fifth Circuit tolling practice concluded that Johnson should not be
applied retroactively.49 Both cases were decided before Dupree, and
both courts relied on the rationale of Chevron Oil Co. v. Huson ° for
their decisions. In Chevron, the Supreme Court reaffirmed the prin-
ciple that inequities resulting from retroactive application of a new
rule of law would warrant, in certain instances, implementing the
new rule prosepectively only.5 The Chevron decision articulated
three equitable factors that should be considered when the retroac-
tivity of a nonconstitutional, noncriminal court decision is in issue.5"
First, the decision in question must establish a new legal principle
by overruling clear past precedent or by deciding a case of first
impression. The second factor requires balancing to determine
whether prospective application will hinder the operation of the new
principle. The third factor is whether substantial inequities would
result from retroactive application of the new decision. Applying
the Chevron factors, the district courts noted that Johnson over-
ruled clear Fifth Circuit precedent in a case of first impression be-
fore the Supreme Court and that prospective application of Johnson
would undermine the new rule only to the extent that retroactive
application would resolve more cases.54 Finally, the courts found
that it would be inequitable to apply Johnson retroactively since
plaintiffs who had complied with Fifth Circuit requirements could
not have foreseen the Supreme Court's decision. Therefore, both
district courts concluded that Johnson should not be applied retro-
actively.

5

At least one other district court, in a case decided after Du-
pree, concluded that Dupree foreclosed the issue of retroactivity. 6

However, the issue of whether Johnson should be applied retro-
actively remains important and viable. The backlog of complaints

49. Hambrock v. Royal Sonestra Hotel, 403 F. Supp. 943 (E.D. La. 1975); Bush v. Wood
Bros. Transfer, Inc., 398 F. Supp. 1030 (S.D. Tex. 1975).

50. 404 U.S. 97, 105-09 (1971).
51. Id. at 106-08.
52. Id.
53. Id. at 107.
54. Hambrock v. Royal Sonestra Hotel, 403 F. Supp. 943, 945 (E.D. La. 1975). Bush v.

Wood Bros. Transfer, Inc., 398 F. Supp. 1030, 1033 (S.D. Tex. 1975).
55. 403 F. Supp. at 945-46; 398 F. Supp. at 1032-33.
56. Hines v. Olinkraft, Inc., 413 F. Supp. 1360 (W.D. La. 1976). The court in Hines

found the arguments in Harnbrock "pursuasive." The court, however, decided it was com-
pelled to follow the Dupree decision which had given retroactive effect to Johnson "without
discussion." Id. at 1365.
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sometimes delays EEOC administrative procedures for a minimum
of two years. 7 Moreover, once EEOC procedures are completed and
a Title VII suit is filed, the judicial process is frequently as time
consuming.5" It is likely, therefore, that numerous cases remain
which were instituted prior to the Johnson decision. If the Johnson
decision is applied retroactively, many of these claimants will lose
their section 1981 cause of action because of an unforeseeable inter-
vening Supreme Court decision. The Fifth Circuit district courts
have recognized persuasive equitable principles that warrant only
prospective application of Johnson."9 Moreover, nothing in Dupree
suggests that this particular issue was actually considered by the
court of appeals when it reached its decision.

First, as noted above, Dupree contained no language to indicate
that the issue of retroactivity was considered. However, even more
persuasive is the fact that Dupree could not have decided the ques-
tion otherwise notwithstanding its apparent reliance on Johnson.
Even under pre-Johnson tolling principles, the employee's com-
plaint in Dupree would not have tolled the statute of limitations
applicable to the section 1981 cause of action. Under that prior
practice, a complaint filed too late to save the Title VII cause of
action would toll the statute of limitations applicable to a section
1981 cause of action based on the same facts. 0 Tolling, however,
would occur only if the statute of limitations applicable to the sec-
tion 1981 cause of action had not expired prior to the time the EEOC
complaint was filed.6 At the time the EEOC complaint was filed in
Dupree, the two-year statute of limitations applicable to section
1981 had already expired. 2 For these reasons the Dupree court's
reference to Johnson in support of its conclusion that tolling would
not save the section 1981 cause of action was unnecessary and con-
fusing. In a proper case, the court of appeals should take the oppor-
tunity to decide directly the retroactivity issue.

The second issue raised by Johnson was whether that decision

57. Chromcraft Corp. v. EEOC, 465 F.2d 745, 747-48 & nn.4-5 (5th Cir. 1972). See note
87 infra.

58. , E.g., Guerra v. Manchester Terminal Corp., 498 F.2d 641 (5th Cir. 1974) (approxi-
mately 3-1/2 years between date complaint filed in district court and the date the 5th Circuit
rendered its decision).

59. Hambrock v. Royal Sonestra Hotel, Inc., 403 F. Supp. 943 (E.D. La. 1975); Bush
v. Wood Bros. Transfer, Inc., 398 F. Supp. 1030 (S.D. Tex. 1975).

60. E.g., Guerra v. Manchester Terminal Corp., 498 F.2d 641, 651 (5th Cir. 1974).
61. Id.
62. See note 46 supra and accompanying text.
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should be limited to its facts. Johnson, considered alone, clearly
changed Fifth Circuit practice that had permitted tolling the stat-
utes of limitations applicable to section 1981 actions by the timely
filing of an EEOC complaint under Title VII. A narrow reading of
Johnson would lead to the conclusion that Fifth Circuit tolling prac-
tices would remain unchanged except for the limited combination
of a section 1981 action and Title VII proceedings. Johnson and
Alexander 3 considered together, however, erode the validity of the
remaining Fifth Circuit tolling practices not decided directly in
those cases. Alexander established that the available remedies to
redress employment discrimination were separate and independent.
Johnson utilized Alexander's independence rationale to conclude
that the choice of remedies should be preserved without subordinat-
ing one remedy to another. These cases together indicate that timely
resort to one remedy would not toll the statute of limitations appli-
cable to any other remedy.

During the current survey period, the Fifth Circuit did not have
the opportunity to decide whether Johnson should be so extended,
but a district court considered this issue in Bush v. Wood Brothers,
Inc.4 In Bush, the employee first exhaused his grievance remedy
available under the terms of the collective bargaining contract. He
then filed a late complaint with the EEOC. Three years later the
EEOC completed conciliation efforts and notified the employee of
his right to sue. Within a month, the employee filed suit under Title
VII.65

Title VII authorizes an aggrieved employee to maintain suits in
district court if he has filed a complaint with the EEOC within the
time period prescribed and if he has filed the Title VII suit within
ninety days after receiving the "right to sue" notice." Prior to
Johnson, the time limitation for filing a complaint would be tolled
when an employee instituted grievance proceedings under the terms

63. Cf. Bush v. Wood Bros. Transfer, Inc., 398 F. Supp. 1030 (S.D. Tex. 1975) (limited
Johnson to its facts without discussing the Johnson rationale). See notes 25-35 supra and
accompanying text.

64. 398 F. Supp. 1030 (S.D. Tex. 1975).
65. Id. at 1031. 2/4/70 (employee discharged)

7/27/70 (grievance procedure resulted in reinstatement but no back pay)
7/27/70 (filed charge with EEOC beyond 90 day limit in effect prior to 1972 amendments)

6/26/73 (received right to sue letter from EEOC)
7/10/73 (instituted suit under section 1981 and Title VII - 3-1/2 years after discharge, there-
fore absent tolling, exceeded 2 year statute of limitations applicable for back pay).

66. 42 U.S.C. § 2000e-5(f)(1) (Supp. II 1972).
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of a collective bargaining contract 7 In Bush, the employer argued
that Johnson applied by implication to preclude tolling the time
limitations for the EEOC complaint. 8 The district court summarily
dismissed this argument. In refusing to extend Johnson, the court
merely stated that the decision "applies only to section 1981 claims
and may not be stretched to include Title VII actions as well."69 The
court concluded that even if Johnson were to be extended, Chevron
would preclude retroactive application to the instant case.7

The Sixth Circuit disagreed with the result reached in Bush on
the issue of whether Johnson should be extended to Title VII actions
when an employee first resorted to grievance proceedings. In Guy v.
Robbins & Meyers, Inc.,7" the Sixth Circuit considered two aspects
of the tolling issue. In Guy, the court first stated that to allow tolling
would be "utterly inconsistent" with the thesis of Alexander and
Johnson." The court reasoned that because these decisions estab-
lished an employee's right to pursue all available remedies concur-
rently, tolling should not apply.73 Second, the Sixth Circuit consid-
ered "most important" to its decision the language in Alexander
that Title VII "'specifies with precision the jurisdictional prerequis-
ites' to court action.74 Thus, the court in Guy concluded that the

67. Hutchings v. United States Indus., Inc., 428 F.2d 303, 308-09 (5th Cir. 1970); Cul-
pepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir. 1970).

68. 398 F. Supp. at 1031.
69. Id. at 1033.
70. Id.
71. 525 F.2d 124 (6th Cir. 1975).
72. Id. at 126. In addition to the tolling issue, the EEOC, amicus curiae, urged the court

to consider whether the 1972 amendment to Title VII which extended the period for filing a
charge with the EEOC to 180 days should be applied retroactively to charges then pending
before the EEOC. Id. at 128; 42 U.S.C. § 2000e-5(3) (Supp. II 1972). This amendment became
effective 42 days after Guy filed her charge with the EEOC. The majority refused to consider
this issue because it had not been raised in the district court. 525 F.2d at 128. The majority
noted, however, that because Guy's failure to file within the 90 day period extinguished her
claim, Congress' subsequent extention of the time period for filing a charge with the EEOC
could not revive her claim. Id. Judge Edwards dissented from the majority's refusal to con-
sider this issue, citing Davis v. Valley Distrib. Co., 522 F.2d 827 (9th Cir. 1975), a case which
had allowed retroactive application of the 1972 amendment. 525 F.2d at 129 (dissenting
opinion).

73. 525 F.2d at 126.
74. Id. at 127, citing Alexander v. Gardner-Denver Co., 415 U.S. 36, 47 (1974). The Guy

court reasoned that Title VII created a new cause of action not known at common law and
fixes a time limit within which a suit to enforce that right must be commenced. Further,
failure to meet the time limitations for filing a complaint with the EEOC extinguished the
substantive right and the corresponding liability. Thus, the court concluded, the limitation
periods are "more than a mere statute of limitations." 525 F.2d at 127, citing The Harrisburg,
119 U.S. 199 (1886).
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Title VII statutory time limitations are strict jurisdictional requi-
sites, not mere statutes of limitations.75

The Supreme Court granted certiorari in the Guy case, finally
resolving the extent of Johnson's application." However, it only
resolved one issue upon which the Sixth Circuit had based its deci-
sion. The Court held that an employee's resort to the grievance
procedures available under a collective bargaining contract will not
toll the time limitations applicable to a Title VII action based on
the same facts." The Court reached its decision by relying solely on
the Alexander and Johnson precedents. These decisions, the Court
concluded, "virtually foreclosed" the employee's arguments in favor

75. The court distinguished a jurisdictional prerequisite from a statute of limitations.
A statute of limitations does not confer a right of action but merely restricts the time it may
be asserted. 525 F.2d at 127.

76. Guy v. Robbins & Myers, Inc., 525 F.2d 124 (6th Cir. 1975), rev'd Sub nom.
International U. of Elec. Workers Local 790 v. Robbins & Myers, Inc., 97 S. Ct. 441 (1976).

In addition to the tolling issue, the Supreme Court addressed two other issues. First, the
Petitioners Guy and Local 790 and EEOC amicus curiae asserted that the EEOC complaint
was timely filed within the 90 day period because "'the alleged unlawful employment prac-
tice' " occurred at the termination of the grievance proceedings when Guy's October 25, 1971,
discharge became final. Petitioners reasoned that the adverse grievance proceedings made
Guy's discharge final, and thus, "constituted an 'occurrence' enabling Guy to start the 90-
day period running from that date." 97 S. Ct. at 446 & n.4. The Court rejected this contention
on the basis that at the time of Guy's termination there was no indication that any of the
parties involved considered such termination to be anything other than final. Id. at 446 &
nn.5-7. Although the Court admitted the possibility that the time period for filing a complaint
with the EEOC might be altered by a contract "under which management's ultimate adop-
tion of a supervisor's recommendation would be deemed the relevant statutory 'occurrence,'"
no such contract existed in Guy. Id. at 446.

The Supreme Court, however, resolved in Guy's favor the following issue the Sixth
Circuit had refused to consider: whether the 1972 amendment to Title VII extending the time
to 180 days for filing a charge with the EEOC should be applied to charges pending before
the EEOC on March 24, 1972. Id. at 445, 449-51; see note 72, supra. The Court held "Congress
intended the 180-day period to be applicable to charges . . . filed with the EEOC prior to
March 24, 1972, [which] alleged a discriminatory occurrence within 180 days of the enact-
ment of the [1972 Equal Employment Opportunity] Act." Id. at 450. Accordingly, the
Supreme Court reversed the Sixth Circuit's judgment and remanded the cause. Id. at 451.
Central to the Supreme Court's holding was the following section of the 1972 amendments to
Title VII: "The amendments made by this Act to section 706 of the Civil Rights Act of 1964
shall be applicable with respect to charges pending with the Commission on the date of
enactment of this Act and to all charges filed thereafter. Equal Employment Opportunity Act
of 1972, Pub. L. 92-261, § 14, 86 Stat. 113 (1972)." The Court concluded this section was not
limited to the enforcement powers given to the EEOC by the 1972 amendments, as the
employer contended, but rather, applied to "all amendments made by the Act to § 706
.... "97 S. Ct. at 450. The Court further found that Congress could constitutionally revive
through an enactment a cause of action which had been filed after the 90-day limitations
period had expired, citing Chase Secs. Corp. v. Donaldson, 325 U.S. 304, 315-16 (1945). 97 S.
Ct. at 450-51.

77. 97 S. Ct. at 446-49.
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of tolling.7 8 The Court, however, did not mention the issue of
whether Title VII time periods are analogous to statutes of limita-
tions or are strict jurisdictional requirements. Moreover, the Court's
language in reference to these time periods was ambigious, and
therefore, did not suggest a preference. 9

Currently, many 'circuits, including the Fifth Circuit, consider
that in appropriate cases equitable modifications are proper to alter
the time limits for filing a charge with the EEOC 0 and the time
limits for filing suit after receipt of the EEOC "right to sue" notice.8'
In Reeb v. Economic Opportunity Atlanta, Inc., 2 the Fifth Circuit
concluded that these time limits should be analogized to statutes

78. Id. at 446-47. In support of her contention that tolling should apply in the instant
case, Guy advanced arguments the Supreme Court had rejected previously in similar contexts
in both Alexander and Johnson. Id. at 447-48. In addition, Guy contended tolling should
apply in the instant case because the delays resulting from the grievance-arbitration process
would be " 'slight'" as most collective bargaining contracts impose "stringent time restric-
tions" on the grievance procedures. Id. at 448 & n.12. The Court rejected this argument on
the basis that Congress had enacted established time periods in Title VII without express
exception for "'slight'" delays, and without leaving to the courts the decision of what would
constitute a "'slight'" delay. Id. at 449. Moreover, the Court noted that if the grievance
procedure available under a collective bargaining agreement were as speedy as suggested, no
need for tolling had been shown. Id. at n.13.

79. Compare Guy's reasoning rejecting tolling, 97 S. Ct. at 447-49 (e.g., "In defining
Title VII's jurisdictional prerequisites 'with precision,'. . .Congress did not leave to courts
the decision as to which delays might or might not be " 'slight' ") (emphasis added). Id. citing
Alexander v. Gardner-Denver Co., 415 U.S. 36, 37 (1974) with Guy's reasoning supporting
retroactive application of the 1972 amendment extending Title VII filing periods, id. at 449-
50 (e.g., "Since Congress also applied the enlarged limitations period to charges ... ."
(emphasis added) id. at 450 and Guy's reasoning supporting Congress' constitutional author-
ity to enact a retroactive enlarged limitations period, id. at 450-51 (e.g., "Applying that test
to this case, we think that Congress might constitutionally provide for retroactive application
of the extended limitations period .... citing test stated in Chase Secs. Corp. v. Donaldson,
325 U.S. 304, 315-16 (1945) (quoted portion specifically refers to "statutes of limitation")).

80. E.g., Reeb v. Economic Opportunity Atlanta, Inc., 516 F.2d 924 (5th Cir. 1975)
(because the employer concealed discrimination, time limitations should not begin to run
until facts to support a discrimination charge are apparent or should be apparent); Cox v.
United States Gypsum Co., 409 F.2d 289 (7th Cir. 1969) (continuing violation where limita-
tions will not begin until violation terminates and a charge can be filed anytime during the
continuance of the violation); see, 42 U.S.C. § 2000e-5(e) (Supp. II 1972).

81. E.g., Franks v. Bowman Transp. Co., 495 F.2d 398 (5th Cir. 1975), rev'd on other
grounds, 424 U.S. 747 (1976) (right to sue letter misplaced by nine-year old nephew; limita-
tion will not begin to run without actual receipt; constructive receipt insufficient); Miller v.
International Paper Co., 407 F.2d 283 (5th Cir. 1969); Harris v. Walgreen Distrib. Center, 456
F.2d 588 (6th Cir. 1972) (period tolled where employee applied to court within time period to
request appointment of attorney); McQueen v. E.M.C. Plastic Co., 302 F. Supp. 881 (E.D.
Tex. 1969) (period tolled where appointed failed to file an action in time due to terminal
illness of his wife); see 42 U.S.C. § 2000-5(e) (Supp. II 1972).

82. 516 F.2d 924 (5th Cir. 1975). See Survey, Civil Rights - Fifth Circuit Symposium, 7
TEX. TECH L. REv. 365, 397-98 (1976).
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of limitations and not treated as strict jurisdictional requisites to
court action." These equitable considerations allow the Title VII
claimant additional time when his noncompliance with the time
limitations results from circumstances beyond his control.

The Fifth Circuit, recognizing the complexity of multiple dis-
crimination remedies, in the past attempted to facilitate a claim-
ant's access to complete relief and to coordinate the interrelation of
these remedies through tolling. 4 Tolling is now completely fore-
closed. The Fifth Circuit, however, has continued to show judicial
concern for preserving a claimant's access to available remedies.
Bush, for example, refused to extend Johnson beyond that deci-
sion's literal holding and also refused to apply tolling retroactively.85

In contrast to the liberal Fifth Circuit attitude, the Sixth Circuit in
Guy not only extended the Johnson decision but also curtailed that
circuit's discretion to employ equitable modifications to the Title
VII time periods. It now appears that Reeb represents the last ves-
tige of the Fifth Circuit's liberal time limitations approach. The
Fifth Circuit can continue to apply equitable modifications unless
the Supreme Court finally precludes the matter by deciding these
time periods are jurisdictional. Hopefully, the Supreme Court's fail-
ure to address the jurisdictional issue in Guy illustrates their cogniz-
ance of the remedial purposes of Title VII. If so, the Court recog-
nized that Title VII claimants should not be penalized when events
beyond their control result in involuntary non-compliance with
Title VII time requirements."'

83. 516 F.2d at 928-30. It appears that courts are more inclined to apply equitable
factors to modify the limitations period applicable to instituting court actions after receiving
the notice of right to sue. See cases cited note 81, supra. In East v. Romine Inc., a case decided
during the current symposium period, the Court of Appeals for the Fifth Circuit held that
where a complaint filed with the EEOC alleged separate, noncontinuing acts of discrimina-
tion, the district court should not have considered on the merits a claim which occurred
outside the prescribed period for filing a charge with the EEOC. 518 F.2d 332, 336 (5th Cir.
Sept., 1975). The court found Reeb to be inapplicable because there was no evidence the
claimant was unaware of a basis to support a charge of discrimination. Id. at 336 n.3. East
has been interpreted to limit the Reeb decision to its facts. Freeman v. Motor Convoy, Inc.,
409 F. Supp. 1100, 1115 (N.D. Ga. 1976).

84. See notes 39-41, supra and accompanying text.
85. See notes 49, 54-55, 68-70, supra and accompanying text; see, e.g., Sanchez v.

Standard Brands, Inc., 431 F.2d 455, 460-61 (5th Cir. 1970) (footnote omitted): "Mindful of
the remedial and humanitarian under-pinnings of Title VII and of the crucial role played
by the private litigant in the statutory scheme, courts construing Title VII have been ex-
tremely reluctant to allow procedural technicalities to bar claims brought under the act."

86. Cf. Love v. Pullman Co., 404 U.S. 522, 527 (1972) (The Supreme Court, in consider-
ing the deferral requirements [42 U.S.C. § 2000e-5(b)-(e) (1970 & Supp. II 1972)] noted that
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C. Staying of Actions.

The backlog of complaints filed with the EEOC sometimes de-
lays the EEOC's administrative procedures for a minimum of two
years. 7 The Court in Johnson recognized that this backlog, com-
bined with its decision to preclude tolling of the statute of limita-
tions applicable to section 1981 actions, would press an employee
"who values his section 1981 claim into court before the EEOC has
completed its administrative proceedings. '

1
8  The Court further

noted that proceeding with the section 1981 suit during the EEOC
administrative process could destroy EEOC's informal efforts to
persuade employers to comply voluntarily with Title VII. The
Johnson Court considered these to be inevitable problems resulting
from multiple, yet independent, employment discrimination reme-
dies.89 As a possible solution, the Court suggested that the claimant
could request the court to stay the section 1981 action pending
completion of the EEOC administrative procedures." Johnson,
however, provided no further guidelines regarding stays.

During the current symposium period, the Fifth Circuit in
Hines v. D'Artos," developed guidelines to determine the circum-
stances under which a court could stay a section 1981 action. In
Hines, the plantiffs, black members of the Shreveport police force,9"

"technicalities are particularly inappropriate in a statutory scheme in which laymen ...
initiate the process.").

87. Chromcraft Corp. v. EEOC, 465 F.2d 745, 747-48 & nn.4-5 (5th Cir. 1972). In 1971
the EEOC was approximately 22 months behind in processing cases. BUREAU OF NATIONAL
AFFAIRS, THE EQUAL OPPORTUNITY AcT OF 1972 (1973). In 1976 the new EEOC Chairman,
Lowell Perry, reported that the average discrimination charge required 2 years to process. Mr.
Perry instituted a program to expedite the processing of charges and to cut down the backlog
of cases which was estimated to be 100,000. [1976] 1 LAB. REL. REP. (BNA) 91 News & Back-
ground Info. 126-27. Mr. Perry then established accelerated procedures to resolve charges that
were filed before 1974. [1976] 1 LAB. REL. REP. (BNA) 93 News & Background Info. 1-9. In
six weeks, from August 16, 1976, to September 30, 1976, the EEOC resolved 11,000 pre-1974
cases under the new procedure. [1976] 1 LAB. EL. REP. (BNA) 93 News & Background Info.
145-47. This represents a small start in clearing the backlog of cases.

88. 421 U.S. at 465.
89. Id. at 461.
90. Id. at 465.
91. 531 F.2d 726 (5th Cir. May, 1976).
92. Plaintiffs attempted to sue in their individual capacities and as representatives of

three classes comprised of: 1) all black applicants who had been rejected; 2) all future black
applicants; 3) all blacks who had been discharged. Hines v. D'Artos, 383 F. Supp. 184, 186
(W.D. La. 1974). The district court held that class actions were inappropriate because classes
1 and 3 failed to meet the numerosity requirement of FED. R. Civ. P. 23, and class 2 failed to
meet the threshhold case or controversy requirement imposed by article I of the Constitu-
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brought suit under sections 1981, 1983, and the equal protection
clause of the fourteenth amendment, against the Commission of
Public Safety, the Chief of Police, and the City of Shreveport. 3 The
plantifffs sought injunctive relief, damages, and back pay to redress
a broad range of alleged racially discriminatory employment prac-
tices of the police force. 4 During a pretrial hearing on several mo-
tions 5 raised by the parties, the district court raised two other issues
sua sponte11 On its own motion, the court stayed the entire action
and ordered the plaintiffs to seek redress under Title VII,11 direct-
ing them to pursue Title VII relief "to final conclusion before under-
taking any further proceedings herein." 9 The plaintiffs appealed
from the district court's stay order. 99

Judge Goldberg, writing for the panel, reversed the district
court's order entering the stay and remanded the cause with direc-
tions to proceed expeditiously with the section 1981 action. 00 The
court held that the stay was immoderate and, therefore, unlawful. 0'
In so holding, however, the court reaffirmed that in "certain circum-
stances" it would be appropriate for a district court to order a stay

tion. Further, all members currently serving on the police force were named and joined as
plaintiffs. Id. at 188. This holding was not appealed.

93. Runyon, the State Examiner for Municipal Fire & Police Civil Service was permit-
ted to intervene as an additional defendant. Id. at 187. Thereafter, on its own motion, the
district court vacated its earlier order permitting intervention and Runyon appealed. Id. at
189. The Fifth Circuit, finding that Runyon had sufficient interest in the action, held that
he should be allowed to intervene as of right under FED. R. Cirv. P. 24(a), 531 F.2d at 738.

94. The allegations included discrimination in assignment and promotion policies, hir-
ing practices and regulations, and prior exclusion from the police force resulting in current
denial of promotions based on seniority because of defendents failure to correct the discrimi-
natory effect of such past exclusion. 383 F. Supp. at 187-88.

95. In response to the parties' motions the district court made the following rulings: The
court dismissed plaintiff's 14th amendment claim for failure to allege or prove the jurisdic-
tional amount as to each plaintiff as required for constitutional claims by 28 U.S.C. § 1331
(1970). 383 F. Supp. at 191. Further, the court found that the 42 U.S.C. § 1983 (1970) suit
for damages could not be maintained against the city because the city was not a "person"
within the meaning of section 1983. However, an action for equitable relief and damages
against the named defendents in their individual capacities was held to be proper. 383 F.
Supp. at 189-91. These conclusions were not before the Fifth Circuit on appeal. 531 F.2d at
728 n.1.

96. The first issue raised sua sponte concerned Runyon's intervention. See note 93,
supra. The second issue concerned the stay order. 383 F. Supp. at 191.

97. 383 F. Supp. at 191.
98. 531 F.2d at 728 n.2.
99. Id. at 729. The order entering the preliminary injunction was not appealed.
100. Id. at 738.
101. Id. at 736.
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of "§ 1981 proceedings pending some attempt by the parties to
resolve their dispute through the offices of the EEOC."''0 However,
the court stated that the independence of the remedies combined
with the requirement that a stay not be "immoderate" limited the
circumstances in which such a stay would be appropriate and lim-
ited the permissible scope of the stay.' 3 Specifically, the court de-
cided a stay of section 1981 proceedings would be appropriate only
when there appears to be a reasonable possibility of successful
EEOC conciliation. 4 In addition, the stay could remain in effect no
longer than sixty days, subject to a request by either party for a
second stay should it appear EEOC conciliation efforts were nearing
fruition. 05 The court concluded by observing that these two limits,
taken together, would preclude a stay order if an EEOC complaint
had not been filed previously.'"1

Hines represents a laudable attempt to remedy the conflicting
policy considerations at issue, and at the same time, to preserve the
full range of relief available when a claimant pursues a section 1981
cause of action and Title VII conciliatory procedures simultane-
ously. 0 17 The Fifth Circuit appears to be the first circuit to fashion
guidelines to facilitate the coordination of simultanious employ-
ment discrimination actions in two different forums.

Under the Hines guidelines, a stay order is never appropriate
in a case such as Hines in which the claimants have not first filed a
Title VII complaint."" This position conforms to the Johnson ration-
ale that an employee has an unfettered right to choose the remedy
he wishes to pursue. 00 If an employee does not institute simultane-
ous proceedings under both Title VII and section 1981, the Hines
guidelines still limit the court's power to issue an order staying the
section 1981 suit. First, there must appear to be a reasonable possi-
bility that EEOC efforts will be successful."0 Thus, it would seem
that a stay order would not be appropriate until after EEOC proce-

102. Id.
103. Id.
104. Id.
105. Id. at 737.
106. Id.
107. The court stressed the scope of the stay must be limited to preserve the full

remedies of section 1981, and relied on an analogy to the sixty-day stay authorized in Title
VII cases, 42 U.S.C. § 2000e-5(f)(1) (Supp. II 1972). 531 F.2d at 735, 737.

108. See notes 104, 105 supra, and accompanying text.
109. 421 U.S. 454, 461 (1975).
110. See note 104 supra, and accompanying text.
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dures have progressed beyond the initial investigation stage. In ad-
dition, the court is further limited by the requirement that one of
the parties to the suit request a stay."' Finally, once a stay has been
requested and granted, its duration is limited to sixty days."2 It is
questionable, however, whether the sixty-day stay limit will be suf-
ficient to protect adequately the EEOC conciliation process.

D. Practical Considerations

The complexity of the procedural interrelationships of the var-
ious employment discrimination remedies, especially the relation-
ship between Title VII and section 1981, is further complicated by
the presupposition that the complainant is aware that he has more
than one remedy available to him. This frequently is not the case.
More often than not, an employee who files a Title VII complaint
is unaware that he has other possible remedies until the entire
EEOC investigation and conciliation efforts have been completed
and he consults an attorney for the purpose of filing suit under Title
VII."13 This is often too late because the tolling principle will no
longer save the section 1981 cause of action if the applicable statute
of limitations has already expired." 4 If this fact is considered, the

111. See note 105 supra, and accompanying text.
112. Id. An EEOC investigation must precede any attempts to reach conciliation and

voluntary compliance, and the initial investigation is generally delayed for two years due to
the backlog of complaints. See 42 U.S.C. 2000e-5(f)(1) (Supp. II 1972) and note 87 supra. On
the other hand, Title VII provisions allow a complainant to file a Title VII action 180 days
after his initial complaint is filed with the EEOC, regardless of the status of the EEOC
administrative proceedings. 2000e-5(f)(1) (Supp. II 1972).

113. E.g., Lattimore v. Loews Theatres, Inc., 410 F. Supp. 1397, 1401 (M.D.N.C. 1975).
114. Other jurisdictions are also devising ways to circumvent the rigid procedural deci-

sions rendered by the Supreme Court. For example, one North Carolina district court allowed
the statute of limitations for a section 1981 claim to be tolled by the timely filing of EEOC
charges notwithstanding Johnson. Lattimore v. Loews Theatres, Inc., 410 F. Supp. 1397
(M.D.N.C. 1975). In Lattimore the court noted that the Tennessee statute of limitations in
question in Johnson did not contain a tolling provision. Id. at 1401. Johnson, the court further
noted, indicated that applicable state law for limitation periods and exceptions thereto
should be followed. The Lattimore court concluded that North Carolina, by judicial decision,
had recognized an equitable estoppel exception which would toll the limitations period:
'"'[E]quity will deny the right to assert that [limitations] defense when delay has been
induced by acts, misrepresentation or conduct, the repudiation of which would amount to a
breach of good faith.'" Id. 1401, citing Norwell v. Great Atl. & Pac. Tea Co., 108 S.E.2d 889,
891 (1959). The court decided the employee fit this exception because he followed the instruc-
tions of an official of the defendant employer and of the EEOC to process his charge. Id. at
1401-02.

It is not clear whether the state law exceptions to its limitation statutes must be legisla-
tive or judicial exceptions. No other cases have been found which circumvent Johnson by
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harshness of the decisions prohibiting tolling and limiting stays is
inescapable.

II. Deferral

One possible solution to the range of remedies and procedures
an aggrieved employee faces in federal court is a state-created and
state-enforced remedial framework. Section 706(c)" 5 allows quali-
fied state and local fair employment practice agencies the first op-
portunity to remedy alleged discrimination which is regulated con-
currently by Title VII and state or local laws."' Under section
706(c), an individual must first seek redress of alleged employment
discrimination under state or local procedures if there is a "[s]tate
or local law prohibiting the unlawful employment practice alleged,
and establishing or authorizing a [s]tate or local authority to grant
or seek relief from such practice.""' 7 Section 706(c) accomplishes
deferral by prohibiting an individual from filing a complaint with
the EEOC for a period of sixty days after proceedings have been
commenced pursuant to the state or local law, or upon the earlier
termination of such proceedings."8

applying case law equitable principles. See Pittman v. Anaconda Wire & Cable Co., 408 F.
Supp. 286, 294 n.2 (E.D.N.C. 1974).

115. 42 U.S.C. § 2000e-5(c) (Supp. 11 1972) provides in part:
In the case of an alleged unlawful employment practice occurring in a State,

or political subdivision of a State, which has a State or local law prohibiting the
unlawful employment practice alleged and establishing or authorizing a State or
local authority to grant or seek relief from such practice or to institute criminal
proceedings with respect thereto upon receiving notice thereof, no charge may be
filed .. .by the person aggrieved before the expiration of sixty days after proceed-
ings have been commenced under the State or local law, unless such proceedings
have been earlier terminated, provided that such sixty-day period shall be extended
to one hundred and twenty days during the first year after the effective date of such
State or local law. (emphasis added).

A similar provision applies where a member of the EEOC files a charge of discrimination.
42 U.S.C. § 2000e-5(d) (Supp. 11 1972) (EEOC must notify the appropriate State or local
officials, and "upon request afford them a reasonable time, but not less than sixty days...
unless a shorter time is requested .... ).

116. 29 C.F.R. § 1601.12(a) (1975). For a discussion of the legislative history of Title
VIl's deferral requirements see Berg, Equal Employment Opportunity Under the Civil Rights
Act of 1964, 31 BROOKLYN L. REv. 62, 66-68 (1964); Sape & Hart, Title VII Reconsidered: The
Equal Employment Opportunity Act of 1972, 40 GEo. WASH. L. REv. 824, 829-30 & n.2 (1972);
Shawe, The Equal Employment Opportunity Commission and the Deferral Quagmire, 5 U.
BALT. L. REv. 221, 223-31 (1976).

117. 42 U.S.C. § 2000e-5(c) (Supp. H 1972).
118. This time period is extended to 120 days during the first year after passage of such

state or local legislation. 42 U.S.C. § 2000e-5(c), (d) (Supp. 11 1972).
If § 7 06(c) of Title VII applies but an individual files a complaint with the EEOC rather
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The EEOC Guidelines promulgated to enforce Title VII's defer-
ral provisions provide that the EEOC must defer only if there is a
designated state or local "706 agency."" 9 Even if there is a state or
local law which prohibits employment discrimination, imposes
sanctions for violations, and creates an enforcement agency, the
enforcement agency will not achieve automatic "706 agency" status.
The state or local agency must make written application to the
EEOC and request such designation.' The EEOC is reluctant to
grant "706 agency" designation to an agency that lacks
"appropriate enforcement procedures."'' Even after a state or local
enforcement agency has received "706 agency" status, it remains
subject to periodic EEOC review to ensure that EEOC standards are
maintained.'2

Three of the six states within the jurisdiction of the Fifth Cir-

than with the appropriate state or local officials, referral by the EEOC to such officials and

deferral by the EEOC for the prescribed time period will satisfy the requirements of this
section. At the end of the deferral period, the EEOC automatically regains jurisdiction with-
out the requirement that the individual file a second complaint with the EEOC. Love v.

Pullman, 404 U.S. 522, 524-26 (1972).
If 706(c) of Title VII applies and the individual files his complaint with the appropriate

state or local authorities, the 180-day time limitations otherwise applicable for filing a com-
plaint with the EEOC is extended in accordance with 706(e). Thus, a subsequent charge can
be filed with the EEOC the earlier of 300 days after the alleged discrimination takes place or
within 30 days after receiving notice that such state or local proceedings have terminated. 42
U.S.C. § 2000e-5(e) (Supp. I 1972). Notwithstanding this extension, an individual is required
to postpone filing with the EEOC for only 60 days, regardless of the stage of any possible
proceedings under state or local law. 42 U.S.C. § 2000e-5(c) (Supp. II 1972).

119. 29 C.F.R. § 1601.12(c)-(f) (1975). The EEOC requirements for "706 agency" desig-
nation have been summarized as follows: 1) "The law which the agency administers prohibits
the unlawful employment discrimination alleged..." 2) "A state or local law authorizes that
agency to grant or seek relief from the unlawful employment practice alleged or to institute
criminal proceedings..." 3) "The agency has been established, and at the time the charge
is submitted to the Commission, is operational and processing charges filed under state or
local law." [1976] 8 LAB. REL. REP. (BNA) (Fair Empl. Prac. Manual) § 451:7.

In addition to "706 agency" classification, the EEOC classifies some state or local
agencies as "notice agencies." "Notice agencies" do not meet the "706 agency" requirements,
but are notified by the Commission when the EEOC receives charges that are within the
"notice agency's" jurisdiction. The EEOC does not defer its investigation to these agencies.
[1976] 8 LAB. RoL. REP. (BNA) (Fair Empl. Prac. Manual) § 451:7.

See generally, Shawe, The Equal Employment Opportunity Commission and the Defer-
ral Quagmire, 5 U. BALT. L. REv. 221, 232-38 (1976), for a discussion of the "706 agency"
selection process.

120. 29 C.F.R. § 1601.12(f) (1975).
121. E.g., General Counsel Opinion No. 667-65, EMPL. PRAc. GUIDE (CCH), 17,252 at

7370 (1965), cited in Crosslin v. Mountain States Tel. & Tel. Co., 422 F.2d 1028, 1030 (9th
Cir. 1970), vacated and remanded, 400 U.S. 1004 (1971).

122. 29 C.F.R. § 1601.12(k) (1975).
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cuit do not have employment discrimination statutes or any other
general anti-discrimination statutes that a claimant could utilize to
redress employment discrimination. 123 In these states, whether the
EEOC should defer its investigation temporarily to state or local
procedures is not an issue. Each of the remaining three states within
the jurisdiction of the Fifth Circuit has at least one statute that
could potentially meet the section 706(c) deferral requirements.' 24

No state or local agency of any of these states, however, is included
in the EEOC list of "706 agencies.' 2

1
5 Therefore, even if an anti-

discrimination statute otherwise would meet the requirements of
706(c), if the state does not have a designated "706 agency," the
EEOC would not consider itself bound to defer to any state or local
discrimination proceedings that might be under way.12

During the current survey reporting period, the section 706(c)
deferral provisions were in issue for the first time in the Fifth Cir-
cuit. In Nueces County Hospital Dist. v. EEOC,2 7 the Court of
Appeals for the Fifth Circuit considered whether the Texas anti-

123. Alabama, Louisiana and Mississippi. See, [19761 8 LAB. REL. REP. (BNA) (Fair
Empl. Prac. Manual) §§ 451:22-:2771.

124. Florida: FLA. STAT. ANN. §§ 13.201-13.251 (West Supp. 1973) (Human Relations
Act); FLA. STAT. ANN. § 112.041 (West 1973) (anti-discrimination in state employment); FLA.
STAT. ANN. § 112.042 (West 1973) (county and municipal employment); FLA. STAT. ANN. §

112.043 (West 1973) (anti-age discrimination in county and state employment); Florida Age
Discrimination in Employment Act of 1976, §§ 6-12, FLA. STAT. ANN. § 112.044 (West Supp.
1977); FLA. STAT. ANN. § 241.735 (West 1977) (anti-salary discrimination on the basis of sex
in universities).

Georgia: Executive Order of July 29, 1976, reprinted in [1976] 8 LAB. REL. REP. (BNA)
(Fair Empl. Prac. Manual) §§ 451:281-:282; GA. CODE ANN. § 54-1102 (1974) (anti-age dis-
crimination in private employment); Equal Pay for Equal Work Act of 1966, GA. CODE ANN.
§§ 54-1001 to 54-1007 (1974), as amended, (Supp. 1976) (§ 54-1004 amended); GA. CODE ANN.
§ 89-831(1971) (anti-discrimination in public employment for wives of servicemen).

Texas: TEx. REv. CIv. STAT. ANN. art. 6252-14 (1970) (anti-age discrimination in public
employment); TEX. REv. CIv. STAT. ANN. art. 6252-16 (1970 & Supp. 1976) (anti-
discrimination in public employment); TEX. REv. Civ. STAT. ANN. art. 4419e § (3)(f) (1976)
(anti-discrimination on basis of physical handicap).

125. See 29 C.F.R. § 1601.12(m) (1975). This section of the EEOC regulations lists the
state or local agencies that are officially recognized by the EEOC as "706 agencies." No states
within the jurisdiction of the Fifth Circuit are listed.

126. 29 C.F.R. § 1601.12(m) (1975). The EEOC, however, does recognize two "notices
agencies" within jurisdiction of the Fifth Circuit: Florida Commission on Human Relations;
Georgia Governor's Council on Human Relations. Id. These agencies would be entitled to
notice when a complaint within their jurisdiction is filed with the EEOC. See note 124, supra.
The EEOC, however, would not consider itself bound to defer to these agencies. 29 C.F.R. §
1601.12(a) (1975).

127. 518 F.2d 895 (5th Cir. Sept., 1975).
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discrimination statute18 met the section 706(c) deferral require-
ments.

In Nueces, the appellant-employer (Hospital District) filed suit
to contest the jurisdiction of the appellee (EEOC) to enforce a sub-
poena duces tecum issued during investigation of an employment
discrimination charge' 9 filed with the EEOC by an employee. The
district court had agreed with the Hospital District that the Texas

128. TEx. REv. CIV. STAT. ANN. art. 6252-16 (1970 & Supp. 1976) provides in part:
Section 1. (a) No officer or employee of the state or of a political subdivision of
the state, when acting or purporting to act in his official capacity, may:

(1) refuse to employ a person because of the person's race, religion, color, sex,
or national origin;

(2) discharge a person from employment because of the person's race, religion,
color, sex, or national origin;

(6) refuse to permit a person to participate in a program owned, operated, or
managed by or on behalf of the state or a political subdivision of the state, because
of the person's race, religion, color, sex, or national origin;

(7) refuse to grant a benefit to, or impose an unreasonable burden upon, a
person because of the person's race, religion, color, sex, or national origin;

(8) refuse to let a bid to a person because of the person's race, religion, color,
sex, or national origin.
129. The employer had filed two charges with the EEOC. The district and circuit courts

limited their discussion to the first charge because the subpoena was issued by the EEOC in
its investigation of charge one. 518 F.2d at 897. Charge one stated in part:

I contacted a local attorney . . . to write a letter on my behalf requesting the
opportunity to at least obtain some consideration for promotion to this vacancy
when it occurred. Several days thereafter my supervisor . . -. placed me on proba-
tion stating that I was [disruptive] wihout stating any specifics even though I
demanded them. This probation was without just cause and without stated dura-
tion. . . . I still do not know when this probation will end. During this probation I
do not accrue longevity or seniority and during this probation I cannot be consid-
ered for promotion or anything.

Id. at 896.
Charge two specifically alleged retaliation by the employer:

I was terminated from employment at Memorial Medical Center on March 20, 1973.
My belief is that my termination was done in retaliation against me for filing a prior
Complaint of Discrimination .... Id.

For the following reasons, the district court concluded that the deferral requirements
were satisfied: The first reason stated was that the Texas statute proscribed the alleged
discrimination. The allegations regarding promotion and salary constituted a refusal to
"grant a benefit" under TEx. REv. Civ. STAT. ANN. art. 6252-16(1)(a)(7) (1970). In addition,
the allegation regarding probation constituted an "unreasonable burden" under the same
section. 371 F. Supp. at 1129.

In addition, TEx. REv. Crv. STAT. ANN. art. 6252-16(3) (Supp. 1976) prescribes remedies
and makes a violation of the statute a misdemeanor, and subsection (4) of the same article
designates appropriate officials. The court, therefore, concluded that the deferral requirement
that the state authority could seek relief "or" institute criminal proceedings was satisfied.
371 F. Supp. at 1129. See notes 128, 129 supra.
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statute met the section 706(c) deferral requirements and held the
EEOC lacked jurisdiction to enforce the subpoena because the
EEOC had failed to defer its investigation. 30 On appeal, the Fifth
Circuit panel reversed the district court's decision. 13

The panel first noted that the Texas statute did not specifically
prohibit retaliation 32 and concluded that the Title VII deferral pro-
visions did not apply to the instant case because the Texas statute
was not sufficiently broad to proscribe all of the allegations con-
tained in the employee's charge. This charge, the circuit court de-
cided, was sufficiently broad to authorize the EEOC to investigate
whether the Hospital District had violated Title VII by placing the
employee on probation in retaliation for the employee's efforts to
seek redress for prior allegedly discriminatory employment prac-
tices. 33 Accordingly, the panel held the EEOC had jurisdiction to
investigate the charge and enforce the subpoena. 3

1

The Nueces decision illustrates the potential conflict that exists
between overlapping state and federal employment discrimination
remedies.'3 Congress added section 706(c) to preserve and encour-
age state participation in eliminating employment discrimina-
tion. 3 Arguably, this decision does not comport with the proper

130. Nueces County Hosp. Dist. v. EEOC, 371 F. Supp. 1126, 1130 (S.D. Tex. 1974).
131. Nueces County Hosp. Dist. v. EEOC, 518 F.2d 895 (5th Cir. Sept., 1975).
132. 518 F.2d at 898. The district court also agreed that the Texas statute did not

prohibit such retaliation. 371 F. Supp. at 1129.
133. 518 F.2d at 897. 42 U.S.C. § 2000e-3(a) (Supp. II 1972) which proscribes employer

retaliation provides in part: "It shall be an unlawful employment practice for an employer
to discriminate ... against any individual ... because he has opposed any practice made an
unlawful employment practice by his title .

See employee's charges, note 129 supra.
134. 518 F.2d at 898.
135. For an in-depth analysis of the problems and effectiveness of the Title VII deferral

requirements see Shawe, Employment Discrimination-The Equal Employment Opportun-
ity Commission and the Deferral Quagmire, 5 U. BALT. L. REv. 221 (1976).

136. The deferral provisions were enacted pursuant to a compromise proposed by Title
VII's leading sponsors to allay the objections of some Senators that the House version did
not "give sufficient deference to the sovereignties of the respective states." EEOC v. Union
Bank, 408 F.2d 867, 869-70 (1969).

Senator Humphrey, a proponent of the compromise remarked: "The major substantive
changes give increased emphasis to the role of State and local authorities and to methods of
securing voluntary compliance. This is both salutory and consistent with the basic philosophy
of the bill-that, whenever possible, the problems dealt with by the bill should be resolved
locally and voluntarily." 110 CONG. REc. 12707 (1964). "[W]e provide for local and State
enforcement whenever there are local and State instrumentalities." 110 CONG. Rac. 13088
(1964) (Emphasis added).

Senator Case, the Republican floor manager of the Bill, added "[M]ore concern or more
deference could not be given to the rights of the States. For example, the Federal agency...
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deference Congress intended to be accorded to the states.'37 The
EEOC, however, is responsible for the proper administration and
enforcement of Title VII and under EEOC regulations, the EEOC
was not required to defer its investigation to a state or local Texas
agency.'1 Hence, the Fifth Circuit's decision is supported by the
regulations. The district court disagreed with the EEOC regulations
and concluded that Title VII's legislative history supported its deci-
sion that the Texas statute complied with the deferral provisions
Congress enacted.' 39 The Fifth Circuit, on the other hand, did not
reach the legislative history issue. The EEOC regulations can be
supported as an attempt to balance the broad remedial redress
available under Title VII with often inconsistent, poorly enforced
remedies available under many state laws.14

The panel limited its inquiry to whether the Texas statute
"prohibit[ed] the unlawful employment practice alleged."'' The
decision in Nueces turned upon the court's interpretation of the
allegations contained in the employee's discrimination charge filed
with the EEOC. The charge on its face contained two allegations the
district court found to be within the scope of the Texas statute.'42

The crucial difference from the district court opinion was that the
circuit court inferred a third allegation of unlawful retaliation pro-
scribed by Title VII alone. Thus, the Fifth Circuit has indicated it
will follow a narrow construction of the deferral requirements. Only
where the state statute is sufficiently broad to proscribe the alleged
discrimination proscribed by Title VII alone, will the statute
"[prohibit] the unlawful employment practice alleged.' '4 3

The panel's decision in Nueces illustrates that deferral is not
the panacea for the problems inherent in the federal employment
discrimination remedies. Nueces also indicates that the Fifth Cir-
cuit is not going to abandon the procedurally complex federal reme-

could not consider taking any action for 2 months, if there were any State machinery at all
.I... Only when the States have no colorable claim to give consideration to such matters,
can they be considered by the Federal Government in the time specified . 110 CONG.
REc. 13081 (1964) (Emphasis added).

137. See note 136 supra. (Remarks of Senator Case).
138. See note 119 supra and accompanying text.
139. 371 F. Supp. at 1129.
140. E.g., Shawe, Employment Discrimination-The Equal Employment Opportunity

Commission and the Deferral Quagmire, 5 U. BAi'T. L. REv. 221, 231-32 (1976).
141. 518 F.2d at 897 n.1.
142. See notes 129, 130 supra and accompanying text.
143. 42 U.S.C. § 2000e-5(c) (Supp. 111972). See notes 132-34 supra and accompanying
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dies in favor of more simple state remedies absent a showing that
complete relief will be available in the state agencies or courts.

III. Religious Discrimination: Title VII vs. NLRA

A. Introduction

Title VII provides that it is an unlawful employment practice
for an employer or union to discriminate against a current or pro-
spective employee or union member on the basis of race, color,
religion, sex or national origin. During the current survey period, the
Fifth Circuit had occasion to consider discrimination charges in
several of these areas.' 5

144. 42 U.S.C. § 2000e, as amended, 42 U.S.C. 2000e-2 (1970 & Supp. II 1972).
145. The following decisions are the most significant of numerous other Fifth Circuit

decisions:
Watkins v. Scott Paper Co., 530 F.2d 1159 (5th Cir. April, 1976) (existence of conciliation

agreement between the employer and the Department of Labor's Office of Federal Contract
Compliance (OFCC) to bring employer into line with requirements of Executive Order 11246
does not preclude employer liability under Title VII where the agreement's provisions perpet-
uate the effects of past discrimination); Swint v. Pullman-Standard, 539 F.2d 77 (5th Cir.
Aug., 1976) (error for district court to require employees to prove economic loss to make out
a prima facie case of Title VII violation when employees establish a history of broad patterns
of plant-wide discriminatory department assignments which were perpetuated in spite of
OFCC conciliation agreement with the employer; if prima facie case of Title VII violation
shown, affected class must be limited to employees hired prior to date when historical dis-
criminatory assignment process ceased; each member of affected class presumptively entitled
to back pay unless employer bears burden of proving nonentitlement). See generally, Stacy,
Title VII Seniority Remedies in a Time of Economic Downturn, 28 VAND. L. REv. 487 (1975);
Comment, The Employer's Dilemma: Quotas, Reverse Discrimination, and Voluntary
Compliance, 8 Loy. CI. L.J. 369 (1977); Comment, Last-Hired, First-Fired: Discriminatory
or Sacrosanct, 80 DICK. L. REv. 747 (1976); Note, Title VII Seniority Discrimination and the
Encumbent Negro, 80 HARV. L. Rav. 1260 (1967).

United States v. United States Steel Corp., 520 F.2d 1043 (5th Cir. Oct., 1975)
("difficulty of ascertainment" theory will not support denial of back pay in class action suit
when there is a showing that employer's conduct has caused some damages; uncertainities
in determining what employees would have earned but for the discrimination should be
resolved against employer; district court may require subclass to come forward with threshold
showing of economic loss if employer's evidence draws into substantial question group's
entitlement to proceed with presentment of individual back pay claims); Sagers v. Yellow
Freight Sys., Inc., 529 F.2d 721 (5th Cir. April, 1976) (since court's final decree did not bar
class members from aserting back pay claims in later action and employer agreed back pay
computations were necessary, back pay award to named plaintiff alone did not establish
failure to adequately represent interests of class); U.S. v. City of Jackson, 519 F.2d 1147 (5th
Cir. Sept., 1975) (employees who object to inadequacy of back pay award in consent decree
obtained by Government are not entitled to intervene as of right when employees are not
required to accept award but could bring separate action for additional award). See generally,
Comment, Back Pay in Class Actions and Pattern or Practice Suits Under Title VII of the
Civil Rights Act of 1964, 23 EMORY L.J. 163 (1974); Note, After Albermarle: Class-Wide
Recovery of Back Pay Under Title VII, 4 FORDHAM URB. L.J. 369 (1976).
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This section will deal solely with a significant religious discrim-
ination case, Cooper v. General Dynamics, Convair Aerospace
Div.' 4

1 This case was selected for discussion for three reasons. First,
Cooper deals with the interrelationship of religious discrimination
under Title VII and NLRA authorized agency shop provisions of
collective bargaining agreements. Second, Cooper appears to be the
first case to confront directly the issue of whether unions are subject
to the same religious discrimination standards as employers. Fi-
nally, religious discrimination cases, in general, are becoming the
subject of more and more Title VII litigation.'47

The Title VII proscription against religious discrimination has
been a controversial topic. Even though Title VII, as originally en-
acted, prohibited discrimination on the basis of religion, the original
Act did not define "religion."' 48 In addition, the scant legislative
history relating to religious discrimination did not clarify what prac-
tices Congress intended to proscribe. The varying EEOC Guidelines
further confused the issue.149 The initial regulations contained in the
Guidelines concerned only religious observances, and not religious
beliefs.'50 These regulations permitted the employer to schedule a

East v. Romine, Inc., 518 F.2d 332 (5th Cir. Sept., 1975) (criteria for determining prima
facie case of racial discrimination is equally applicable to sexual discrimination under Title
VII; employer must rebut prima facie case with comparative evidence). See generally, Carey,
Litigation Involving Sex Discrimination Under the Equal Employment Opportunity Act, 60
WOMEN L.J. 21 (1974); Johnson, Sex Discrimination and the Supreme Court- 1971-1974, 49
N.Y.U.L. REV. 611 (1974); Wasserstrom, Racism, Sexism, and Preferential Treatment: An
Approach to the Topics, 24 U.C.L.A. L. REv. 581 (1977).

Wade v. Mississippi Co-op. Extension Serv., 528 F.2d 508 (5th Cir. Feb., 1976) (suit
brought under §§ 1981, 1982, 1983, fifth and fourteenth amendments to U.S. Constitution,
Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1970); standard of proof applicable
to Title VII should not be used to establish discrimination in suit governed by constitutional
standards; Title VII guidlines, however, can be used to implement relief; pre-Washington v.
Davis case). See generally, Washington v. Davis, 426 U.S. 229 (1976); Samford III, Toward
A Constitutional Definition of Racial Discrimination, 25 EMORY L.J. 509 (1976); 11 U. RICH.
L. REv. 209 (1976).

Usery v. Tamiani Trail Tours, Inc., 531 F.2d 224 (5th Cir. May, 1976) (suit under Age
Discrimination in Employment Act of 1967, 29 U.S.C. § 621 (1970); bus company policy of
refusing initial applicants between ages of 40 and 65 for bus driving position is a bona fide
occupational qualification reasonably necessary to essence of business).

146. Cooper v. General Dynamics Corp., 533 F.2d 163 (5th Cir. June, 1976).
147. Note, Civil Rights-Religious Discrimination in Employment-Title VII Stan-

dards of "Reasonable Accommodation" and "Undue Hardship" Are Constitutional, But Re-
cent Cases Illustrate Judicial Overzealousness in Enforcement, 54 TEx. L. REv. 616, 618 n.8
(1976).

148. 42 U.S.C. § 2000e-2(a), (c) (1970), as amended, § 2000e-2(a), (c) (Supp. 11 1972).
149. See Edwards and Kaplan, Religious Discrimination and the Role of Arbitration

Under Title VI, 69 MICH. L. Rav. 599, 611 (1971) [hereinafter cited as Edwards and Kaplan].
150. EEOC Guidelines on Discrimination Because of Religion, 31 Fed. Reg. 8370 (1966).
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standard work week uniformly applicable to all employees notwith-
standing the unequal effect such a schedule might have.' The 1967
EEOC Guidelines, however, required employers to make
"reasonable accommodations" to an individual's religious beliefs
and practices unless such accommodation would result in "undue
hardship" to the employer's business.' 2 Absent express legislative
validation, courts were reticent to accept the 1967 Guidelines as the
interpretation Congress intended.5 3

In 1972, Congress, in direct response to narrow judicial interpre-
tations of religious discrimination, defined religion in section 701(j)
of Title VII:

The term 'religion' includes all aspects of religious observance and
practice, as well as belief, unless an employer demonstrates that
he is unable to reasonably accommodate to an employee's or pro-
spective employee's religious observance or practice without undue
hardship to the conduct of the employer's business. 5

The Fifth Circuit interpreted the addition of section 701(j) to be an
express congressional validation of the controversial 1967 EEOC
Guidelines.5 ' A Sixth Circuit decision upholding the constitution-
ality of this section against allegations that section 701(j) violated
the establishment clause of the first amendment was recently af-
firmed by an equally divided Supreme Court.' 5 Thus the constitu-
tionality of section 701(j) remains undecided.'57

Assuming section 701(j) does not violate the first amendment,
many issues concerning religious discrimination under Title VII
remain unsolved. The addition of section 701(j) clarified only the
meaning of religion and the validity of the EEOC Guidelines.5 ' The

151. Id. at § 1605.1(b)(3) (1966).
152. 29 C.F.R. § 1605.1(b) (1975).
153. E.g., Dewey v. Reynolds Metals Co., 429 F.2d 324, 331 (6th Cir. 1970), aff'd by an

equally divided Court, 402 U.S. 689 (1971). See Edwards and Kaplan, supra note 149, at 604-
19.

154. 42 U.S.C. § 2000e(j) (Supp. II 1972).
155. Riley v. Bendix Corp., 464 F.2d 1113, 1117 (5th Cir. 1972).
156. Cummins v. Parker Seal Co., 516 F.2d 544 (6th Cir. 1975), afJ'd mem. by an equally

divided Court, Parker Seal Co., v. Cummins, 97 S. Ct. 342 (1976).
157. Commentators also disagree on this issue. Compare Comment, Title VII-Sabbath

Observer Discrimination-Reasonable Accommodation- Undue Hardship Standard-
Establishment Clause, 22 N.Y.L. ScH. L. REv. 143 (1976) (§ 701(j) is constitutional) with
Note, Is Title VII's Reasonable Accommodations Requirement a Law "Respecting an
Establishment of Religion?" 51 NoTRE DAME LAW. 481 (1976) (§ 701(j) is unconstitutional).

158. Note, Civil Rights-Religious Discrimination in Employment- Title VII Stan-
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EEOC and the courts still must determine on a case by case basis
the appropriate standards for "reasonable accommodation" and
"undue hardship".'59 In addition, the terms of the amendment have
created new issues. By the terms of the amendment, only the em-
ployer is charged with the duty of reasonable accommodation. 60

Title VII, however, proscribes religious discrimination by unions as
well as employers. Does a union, therefore, also have a duty to
accommodate? If so, is the union also entitled to have this duty
discharged by a showing of undue hardship? What is the effect of
a binding collective bargaining agreement between an employer
and a union when the terms of the agreement have an allegedly
discriminatory impact on the religious observances or beliefs of an
employee and union member? During the current survey period, the
Fifth Circuit addressed these last three issues for the first time.

B. Mandatory Agency Shop Provisions vs. Title VII Reason-
able Accommodation

A recent survey found that the majority of collective bargaining
contracts contain varying mandatory union security provisions
which require employees to become union members or to support
financially union activities.' These provisions conflict with the te-
nents of some organized religions which adhere to the belief that it
is sinful to support a union in any manner.' In spite of possible
religious objections, Congress has expressly sanctioned union shop
provisions in the National Labor Relations Act (NLRA)6 3 and the

dards of "Reasonable Accommodation" and "Undue Hardship" Are Constitutional, but Re-
cent Cases Illustrate Judicial Overzealousness in Enforcement, 54 TEx. L. REv. 616, 619
(1976).

159. Id. For a discussion of the factors courts have considered to develop these stan-
dards see, e.g., Note, Title VII: An Employer's View of Religious Discrimination Since the
1972 Amendment, 7 Loy. L. REv. 97 (1976); Note, Religious Discrimination in Employment:
The 1972 Amendment-A Perspective, 3 FORDHAM URB. L.J. 327 (1975).

160. 42 U.S.C. § 2000e(j) (Supp. I1 1972); see text accompanying note 154 supra.
161. BNA, BAsic PATTERNS IN UNION CONTRACTS, 96-98 (8th Ed. 1975).
162. For views expressed by several religious groups, see 120 CONG. REC. 12950-51,

12956-58 (1974).
163. National Labor Relations Act, § 8(a)(3), 29 U.S.C. § 158 (a)(3) (1970) provides in

part:
[NIothing in this subchapter, or in any other statute of the United States,

shall preclude an employer from making an agreement with a labor organization
. . . to require as a condition of employment membership therein [30 day grace
period for joining] . .. [N]o employer shall justify any discrimination against an
employee for nonmembership . . . (B) if he has reasonable grounds [to believe]
membership was denied or terminated for reasons other than the failure of the
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Railway Labor Act (RLA). "I In addition, union shop provisions have
been upheld by the Supreme Court 65 and a majority of the circuit
courts' against varying attacks on religious grounds that such pro-
visions violate the first amendment. The premise of these cases is
that first amendment rights are not absolute.'67 The employee's in-
terest in the free exercise of religion is outweighed by the union's
interest in financial support and the public interests in the free flow
of commerce and avoidance of industrial strife.' 8

These sanctions contained in the NLRA and the RLA autho-
rizing agency shop provisions and the cases upholding such provi-
sions without exception for religious scruples are in direct conflict
with the terms of section 701(j) of Title VII which require reason-
able accommodation in these instances.' First amendment cases
are not dispositive of the issues of religious discrimination under
Title VII,110 because Title VII was enacted pursuant to Congress'
regulatory power under the commerce clause.'

employee to tender the periodic dues . . . [or fees] ...uniformly required as a
condition of membership.

164. Railway Labor Act § 2(11), 45 U.S.C. § 152(11) (1970).
165. Railway Employee's Dep't v. Hanson, 351 U.S. 225 (1956): "[The] requirement

for financial support of the collective bargaining agency by all who receive the benefits of its
work is within the power of Congress under the Commerce Clause and does not violate either
the First or the Fifth Amendments." Id. at 238.

166. E.g., Gray v. Gulf, Mobile & Ohio R.R., 429 F.2d 1064 (5th Cir. 1970), cert. denied,
400 U.S. 1001 (1971); Otten v. Baltimore & 0. R.R., 205 F.2d 58 (2d Cir. 1953); Wicks v.
Southern Pac. Co., 231 F.2d 130 (9th Cir. 1956); Linscott v. Millers Falls Co., 440 F.2d 14
(1st Cir. 1971).

167. Comment, Religious Discrimination in Employment: Striking the Delicate Bal-
ance, 80 DICK. L. REV. 717, 745 (1976).

168. Linscott v. Millers Falls Co., 440 F.2d 14, 18 (1st Cir. 1971); Gray v. Gulf, Mobile
& Ohio R.R., 429 F.2d 1064, 1072 (1970).

169. [1974] EMPL. PRAc. GUIDE (CCH) 6430:
We are aware of the First Amendment cases holding that when religious practices
come into conflict with labor practice authorized by statute, a balancing of the
interests involved requires that free exercise of religion yield, in part, to the Con-
gressionally supported principle of the union shop [citation omitted]. These cases
involve fact situations virtually identical to that presented here-The refusal of a
Seventh Day Adventist to join a labor organization because of his religious convic-
tions in the face of a union shop clause in the collective bargaining agreement. But
these are not Title VII cases .... In those Title VII cases where an employee refused
to work on the Sabbath, in conflict with rules or polities of the employer, an attempt
at reasonable accommodation has been required . . ..
170. Edwards and Kaplan, supra note 149, at 603; cf. Washington v. Davis, 426 U.S.

229, 246-48 (1976) (Title VII statutory standards are more rigorous and involve a more probing
judicial review of the seemingly reasonable acts of officials than is appropriate under the
Constitution where racial impact but no discriminatory purpose is claimed).

171. U.S. CONST. art. 1, § 8, provides in part: "Congress shall have Power... to regulate
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Assuming the constitutional validity of section 701(j), the prob-
lem becomes one of determining the relative priorites between com-
peting federal statutes and their underlying policies. Policies under-
lying federal statutes authorizing agency shop provisions include,
inter alia, promoting the national interest in industrial harmony, '72

and the union's interest in insuring that employees who receive the
benefits of collective bargaining share equally the resulting cost."3

On the other hand, the underlying policy of section 701(j) is to
ensure that an employee is not forced unnecessarily to subordinate
his religious needs to a required condition of employment. '74

C. Cooper v. General Dynamics, Convair Aerospace Div.

In Cooper v. General Dynamics, Convair Aerospace Div.,'75 a
case decided during the current survey period, the Fifth Circuit first
addressed the conflict between Congress' express validation of
agency shop provisions contained in section 8(a)(3) of the NLRA
and the religious accommodation requirements contained in section
701(j) of Title VII. In addition, the court considered whether the
section 701(j) standards of "reasonable accommodation" and
"undue hardship" apply to unions as well as to employers.'

In Cooper, the employer and union had agreed for the first time
in 1972 to incorporate an agency shop provision into their collective
bargaining agreement. This provision required, as a condition of
continued employment, that all employees in the collective bargain-
ing unit be union members, or in the alternative, to pay the union
a fee equal to current union dues. " ' Three long-time employees who
were Seventy-Day Adventists brought a Title VII action against the
employer and union, alleging that the agency shop provision dis-

Commerce ... among the several states.
172. Railway Employee's Dep't. v. Hanson, 351 U.S. 225, 233 (1956).
173. E.g., Yott v. North American Rockwell Corp., 501 F.2d 398, 402 n.6 (9th Cir. 1974);

Linscott v. Millers Falls Co., 440 F.2d 14, 17 (1st Cir. 1971).
174. Note, Title VII: An Employer's View of Religious Discrimination Since the 1972

Amendment, 7 Lov. L. RPv. 97, 98 (1976).
175. Cooper v. General Dynamics, Convair Aerospace Div., 533 F.2d 163 (5th Cir. June,

1976).
176. The court also addressed the union's contention that the district court had erred

in requiring the union to idemnify the employer for attorney's fees and expenses incurred in
defending the action. The Court of Appeals for the Fifth Circuit reversed the district court's
award, holding the terms of the collective bargaining agreement, upon which the district court
relied, did not require indemnification because the employer chose to retain its own counsel
and did not request the union to provide representation. Id. at 170.

177. Id. at 165 n.2.

1048 [Vol. 8:1017



CIVIL RIGHTS

criminated against their religious beliefs.' 78 These beliefs prohibited
joining or financially supporting a labor union. The district court
found the employee's allegations lacked merit on the basis that their
beliefs, although religious and sincerely held, were illogical.' 79 The
Fifth Circuit panel reversed and remanded the district court's deci-
sion because the district court had impermissibly evaluated the
premises underlying the employee's beliefs.'80 The panel held that
the section 701(j) definition of religion protected "all forms and
aspects of religion, however eccentric,... except those that cannot
be, in practice and with honest effort, reconciled with a businesslike
operation."'' The court directed the district court on remand to
consider whether the employee's religious beliefs could be reasona-
bly accommodated by both the employer and union without undue
hardship to either.' 2 The Fifth Circuit further concluded that an
exemption from the union shop provision should be included within
the scope of reasonable accommodations.' 3

The accommodation issue was considered by the appellate
panel in three separate inquiries. The court first examined whether
Title VII imposes a duty on unions as well as on employers to accom-
modate the religious beliefs of employees. Second, if a duty exists,
whether it should include granting employees with religious objec-
tions to labor unions an exemption from paying dues to a union
pursuant to an agency shop provision authorized by the NLRA.
Third, whether the union's duty should be limited by the "undue
hardship" exception granted to employer's by section 701(j).

The three-judge panel in Cooper disagreed on the proper resolu-
tion of most of these issues. Each judge wrote an opinion, and
through a consensus, the judges reached a majority opinion to re-
solve all of the issues. All three judges agreed that the substantive
restraints contained in section 701(j) apply to unions as well as to
employers.'84 In addition, the panel agreed that Title VII requires

178. Id. at 165. Only two employees appealed the decision of the district court; the other
took a nonsuit at trial. Id. at n.1.

179. Id. at 165. Cooper v. General Dynamics, Convair Aerospace Div., 378 F. Supp.
1258, 1262 (N.D. Tex. 1974). The district court held that the Texas Right-to-Work Act was
inapplicable because the General Dynamics plant was located in a federal enclave. 378 F.
Supp. at 1261.

180. 533 F.2d at 165 (5th Cir. June, 1976).
181. Id. at 168-69 (emphasis in original).
182. Id. at 170-72.
183. Id. at 170.
184. 533 F.2d at 168-69 (Gee, J., author), 171-72 (Brown, C.J., specially concurring),

173 (Rives, J., concurring in part and dissenting in part).
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unions and employers to consider all reasonable accommodations to
employees' religious needs." 5 Regarding the second issue, the panel
split on the question of the permissible scope of possible accommo-
dations that the district court should consider on remand.

Chief Judge Brown and Judge Gee formed a majority on the
second issue and held that the scope of reasonable accommodations
should include exempting the employees from the application of the
agency shop provision in question without changing their regular
work assignments. 8 In so holding, the majority rejected the union's
contention that section 8(a)(3) of the NLRA, by its express terms'87

and legislative history, 8 precluded subordinating a union security
provision to any other statutory command, including the non-
discrimination provisions of Title VII. These judges concluded that
Title VII did not encroach directly on the validity of agency shop
provisions, but only limited the enforceability of these provisions in
the unusual situations where enforcement would violate an em-
ployee's religious beliefs and those beliefs could be accommodated
without undue hardship. 18 Judge Rives agreed with the union and
dissented from the majority's holding on this issue. 10 In his opinion,
when an agency shop provision is contested on religious grounds, the
duty to accommodate should never include an exemption from the
operation of an otherwise mandatory agency shop provision."' In

185. Id. at 170.
186. Id.
187. The Union relied on the following language of section 8(a)(3): "'[Nothing in

this subchapter, or in any other statute of the United States, shall preclude an employer from
making [a union security agreement] .... Id. at 169 & n.11, citing 29 U.S.C. § 158(a)(3)
(1970).

Judge Gee and Chief Judge Brown refused to construe this language to be a "true
supremacy clause," although they did agree that the language was incorporated to make clear
that, despite seeming conflicts with other federal statutes, "union security agreements are
authorized, anything in the statutory system as then constituted notwithstanding. 533 F.2d
at 169 (emphasis in original). The judges concluded that the passage of Title VII did not
preclude or trench "in any direct way upon the employer's making a union security agree-
ment." Id. at 170.

188. The Union relied on an exception to section 8(a)(3) for religious convictions
granted to employees of health care institutions. This exception was made for a limited
classification of employees and was accomplished by adding a section to the NLRA without
amending section 8(a)(3). Id. at 169 & n.12, citing 29 U.S.C. § 169 (Supp. IV 1974).

Judge Gee and Chief Judge Brown considered Congress' failure to amend section 8(a)(3)
in this instance to support their view that Congress did not consider that section to contain
a supremacy clause. 533 F.2d at 169-70. See note 187 supra.

189. 533 F.2d at 170.
190. Id. at 175-77.
191. Id. at 177.
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this situation, he concluded, the duty to accommodate should be
limited to other possible accommodations such as transferring the
employee to an open shop. 9 ' In support of his opinion, Judge Rives
noted prior unsuccessful attempts in Congress to provide exceptions
to section 8(a)(3) of the NLRA for employees with religious convic-
tions against unions.9 3 Consequently, absent an amendment of sec-
tion 8(a)(3), Judge Rives concluded that courts should recognize
only express statutory exceptions to sectin 8(a)(3) and that Title VII
did not contain such an exception." 4

The judges again disagreed on the issue of whether the section
701(j) "undue hardship" limitation should be applied to the union's
accommodation duty. Chief Judge Brown and Judge Rives acknowl-
edged that section 701(j) expressly mentions hardship with refer-
ence to employers only.'95 For different reasons, they agreed, how-
ever, that hardship to the union should be considered and thereby
formed a majority on the third issue. Chief Judge Brown considered
the union a "real party in interest" because the alleged discrimina-
tion resulted from the collective bargaining agreement between the
union and the employer.'99 Accordingly, he reasoned the union
should have a right to demonstrate that its accommodation would
result in undue hardship.'97 In Judge Rives' opinion, the undue
hardship provision modifies the accommodation requirement, 9 '
and he concluded that any party required to accommodate should
be entitled to show resulting undue hardship.'99 Judge Gee, on the
other hand, strictly construed section 701(j) and concluded that the
district court on remand should consider only undue hardship to the
employer. 00 He reached this conclusion even though he agreed with

192. Id.
193. Id. at 176. Judge Rives reached the opposite conclusion from that reached by Judge

Gee and Chief Judge Brown regarding Congress' failure to amend section 8(a)(3) when it
added an express religious objection section for employees of nonprofit hospitals. To Judge
Rives this new section did operate to amend section 8(a)(3). In his opinion, if Title VII could
be considered to mandate accommodation in the instant case, there would have been no
reason for Congress to provide the exception in section 169 when it brought employees of
nonprofit hospitals under the scope of the NLRA. Judge Rives, therefore, rejected the EEOC
amicus curiae argument that the section 169 exception was absolute when compared to Title
VII's exception limited by the "undue hardship" defense. 533 F.2d at 176-77.

194. Id. at 175-76.
195. Id. at 172 (Brown, C.J.); id. at 175 (Rives, J.).
196. Id. at 172.
197. Id. & n.1.
198. Id. at 175.
199. Id.
200. Id. at 170-71.
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Chief Judge Brown that both the employer and union have a duty
to accommodate. Judge Gee dissented from the consensus reached
by Chief Judge Brown and Judge Rives because if hardship to the
union were considered, it would be possible to hold the employee's
religious beliefs not entitled to protection due to a showing of hard-
ship by the union.'' In his opinion, such a result would contravene
the express provisions of section 701(j).202

In deciding Cooper, the Fifth Circuit had the benefit of only one
other court of appeals decision on the same issues. The Ninth Cir-
cuit in Yott v. North American Rockwell Corp.,2"

3 was the first court
of appeals to consider the conflict between Congress' express valida-
tion on union security clauses in the RLA and NLRA and the ac-
commodation requirements of Title VII. Yott came to the court on
appeal from the district court's dismissal for failure to state a claim
upon which relief could be granted.204 On appeal, the Court of Ap-
peals for the Ninth Circuit held that accommodation is required
when an employee refuses to pay dues or join a union as required
by a union security provision.205 Therefore, the court remanded the
cause, directing the district court to determine "whether or not [the
employer] and the union could make a 'reasonable accommodation'
to appellant Yott's religious beliefs 'without undue hardship.' ",200

The court in Yott assumed, without addressing the issue, that
hardship to the union should be considered. Thus, on remand,
Yott's religious discrimination claim would fail if either the union
or the employer could show undue hardship. Although this result
supports the majority's position in Cooper, its precedental value is
limited by the court's failure to address the issue of whether the
section 701(j) "undue hardship" defense can be construed to apply
to a union.207

201. Id.
202. Congress and not the courts, in Judge Gee's opinion, should provide an express

inclusion for unions in the section 701(j) "undue hardship" provision. Id.
203. Yott v. North American Rockwell Corp., 501 F.2d 398 (9th Cir. 1974).
204. Yott, employee-appellant, had been an excellent employee for twenty-two years

prior to 1969 when the employer and the union incorported an agency shop provision into their
collective bargaining agreement. Yott notified the union of his refusal on religious grounds
to join the union or pay dues. When the union refused to waive the agency shop provision,
the employer dismissed Yott in accordance with the terms of the agreement. 501 F.2d at 399.

205. Id. at 403. Based on precedent, the court also rejected employee Yott's contention
that his discharge violated the free exercise clause of the first amendment. Id. at 403-04. See
notes 165-68 supra and accompanying text.

206. 501 F.2d at 403.
207. Other courts have assumed without addressing the issue that "undue hardship"
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Yott's precedential value lies in what it did not hold in regard
to the relationship between the RLA, the NLRA and Title VII. The
Ninth Circuit rejected Yott's argument that the RLA and NLRA
sactioned security clauses were modified by Title VII.101 The court
noted several unsuccessful attempts in Congress to enact exceptions
to the NLRA union security provisions and concluded that Title VII
should be limited to regulating conduct not explicitly regulated by
the labor Acts.' 9 The Ninth Circuit panel, therefore, questioned
whether any accommodation would be possible when a union secu-
rity clause is challenged on religious grounds under Title VII.11 Yott
supports Judge Rives dissent in Cooper by suggesting that Title VII
accommodation requirements should not include exempting an
employee from the membership or dues requirement of an agency
shop provision.

One district court in the Seventh Circuit has argued that Title
VII grants to an employee the absolute right to be free from employ-
ment discrimination."' Accordingly, this court reasoned that an
employer and union cannot eliminate through agreement an em-
ployee's Title VII rights, and then use as a defense the sanctions of
the NLRA or RLA.2 12 The court in Yott, however, found this argu-
ment inapplicable to the express NLRA and RLA provisions author-
izing union security agreements.213 The Ninth Circuit distinguished
union security provisions which are permissible under the labor Acts

should be applied in determining a union's duty to accommodate. Eg., Hardison v. Trans
World Airlines, Inc., 527 F.2d 33, 41 (8th Cir. 1975) (dicta); Nottelson v. 0. A. Smith Corp.,
[1976] 8 LAB. REL. REP. (BNA) (14 Fair Empl. Prac. Cas.) 161, 163 (E.D. Wis. 1976).

208. 501 F.2d at 401.
209. The court noted the following attempts:
H.R. 11666, 89th Cong., 1st Sess. (1965) (To exempt persons with religious convic-
tions from the union membership requirements of the NLRA) (Referred to commit-
tee was only action taken); S. 3203, 89th Cong., 2d Sess. (1966) (To protect persons
conscientiously opposed to Union membership) (Defeated); S. 3153, 89th Cong., 2d
Sess. (1966) (Made it unfair labor practice under NLRA to require persons consci-
entiously opposed to union membership to join) . . . It is for Congress, which
authorized union security clauses, not the judiciary to carve out exceptions to those
clauses. 501 F.2d at 400- 401 n.4.

210. 501 F.2d at 403.
211. Nottelson v: A. 0. Smith Corp., [1976] 8 LAB. REL. RP. (BNA) (14 Fair Empl.

Prac. Cas.) 161, 162-63 (E.D. Wis. 1976).
212. Id.
213. Relying upon Norman v. Missouri Pac. Co., 414 F.2d 73, 80-83 (8th Cir. 1969) and

Taylor v. Armco Steel, 429 F.2d 498, 499 (5th Cir. 1970), employee Yott and amicus curiae
EEOC argued without success that the union security clauses of the RLA and NLRA are
modified by the provisions of Title VII. 501 F.2d at 401.
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rather than expressly sanctioned by them."' Arguably, this is a
distinction without a difference.215 Even though NLRA section
8(a)(3) 216 expressly authorizes mandatory agency shop provisions,
judicial decisions have construed section 8(d)217 of the same Act to
authorize mandatory overtime provisions. 2

" The effect of each pro-
vision is the same. Employees are bound by the collective bargain-
ing agreement to comply with both provisions.2 19 Compliance, how-
ever, potentially violates Title VIIby infringing upon an employee's
sabbath observance 220 or religious beliefs. 22' It can be argued that
reasonable accommodation should be required in either instance
unless accommodation would result in undue hardship. 222

Even though these arguments appear to support the majority
position in Cooper regarding the relationship between Title VII and
the NLRA and RLA, the legislative history of Congress' most recent
attempt to amend section 8(a)(3) of the NLRA to provide an exemp-
tion from mandatory agency shop provisions for religious objections
supports Judge Rives' dissenting opinion.

214. "Norman's holding was concerned with conduct not explicitly covered by RLA and
the application of Title VII thereto. Similarly Title VII's application to NLRA would be in
regulating conduct not explicitly regulated by the labor acts." 501 F.2d at 401.

215. Edwards and Kaplan, supra note 149, at 629.
216. 29 U.S.C. § 158(a)(3) (1970).
217. National Labor Relations Act, § 8(d), 29 U.S.C. § 158(d) (1970).
218. Edwards and Kaplan, supra note 149, at 629, citing NLRB v. Wooster Div. of Borg-

Warner Corp., 356 U.S. 342 (1958); NLRB v. Century Cement Mfg. Co., 208 F.2d 84 (2d Cir.
1953); See also, e.g., NLRB v. Katz, 369 U.S. 736 (1962) (Seniority is mandatory bargaining
subject under section 8(d)).

219. E.g., Hardison v. Trans World Airlines, Inc., 527 F.2d 33 (8th Cir. 1975). "It would
seem that a collective bargaining agreement, the seniority provisions of which preclude any
reasonable accommodation for religious observances by employees is prima facie evidence of
union and employer culpability under the Act [Title VII]." Id. at 41 (emphasis in original).
The court, however, found it unnecessary to delineate the proper relationship between the
seniority provision and Title VII. Id. at 41-42; Shaffield v. Northrop Worldwide Aircraft
Services, 373 F. Supp. 937, 942 (M.D. Ala. 1974) (collective bargaining agreement found
flexible enough to allow accommodation; suggested in some instances seniority agreement
might limit the freedom of employer to accommodate); Claybaugh v. Pacific Northwest Bell
Tel. Co., 255 F. Supp. 1 (D. Ore. 1973).

220. See cases cited note 219 supra.
221. Cooper v. General Dynamics, Convair Aerospace Div., 533 F.2d 163 (5th Cir. June,

1976); Yott v. North American Rockwell Corp., 501 F.2d 398 (9th Cir. 1974); Nottelson v. A.
0. Smith Corp., [1976] 8 LAB. RzL. REP. (BNA) (14 Fair Empl. Prac. Cas.) 161 (E.D. Wis.
1976).

222. This is the current EEOC position. Compare EEOC Dec. No. 72-2066 (1972), CCH
EMPL. PRAc. GUIDE 6367 (seniority provisions) with EEOC Dec. No. 74-107, 2 CCH EMPL.

PRAC. GUIDE 4149 (1974) and Yott v. North American Rockwell Corp., 501 F.2d 398 (9th
Cir. 1974) (union security provision; amicus brief filed by EEOC in support of employee).
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In 1974 Congress extended coverage of the NLRA to employees
of nonprofit hospitals.2 1

3 At the same time, Congress added section
169 to the NLRA.214 This section is an express exemption for the
employees of nonprofit hospitals from the operation of the union
security provisions which are otherwise mandatory under section
(8)(a)(3), if these employees have religious convictions against join-
ing or financially supporting a union. 225 Congress enacted section
169 without amending section 8(a)(3). To Judges Brown and Gee,
Congress' failure to amend section 8(a)(3) as a condition precedent
to enacting section 169 indicated Congress did not intend the
"supremacy clause" of section 8(a)(3) to pre-empt from the scope
of Title VII accommodations nonpayment of union dues."'

The legislative history of section 169, as Judge Rives noted in
his dissent in Cooper, is very revealing. Many religious organiza-
tions which operate nonprofit hospitals opposed being placed under
the NLRA because it would require their organizations to recognize
and bargain with labor unions in contravention of their religious
beliefs. 127 Consequently, the Senate introduced an amendment to
the proposed legislation which would exempt these hospitals from
coverage under the NLRA.22

8 After lengthy debates this amendment
was defeated because it would fail to protect hospital workers who
did not share the same anti-union religious convictions. 29 The Sen-
ate also introduced a measure to amend section 8(a)(3) to provide
an exception from the agency shop provisions for all employees who
objected to joining or financially supporting a union on religious
grounds. 23

0 This amendment caused a heated debate and was even-
tually tabled. 3' Opponents of this proposed amendment cited var-
ious practical reasons for their objections.a2 The debate in its en-
tirety substantially weakens the position of Judges Brown and Gee.
If the "supremacy clause" of section 8(a)(3) was not intended to
preempt the operation of all other current and future state and

223. 29 U.S.C. § 152(2) (1970), as amended by Act of July 26, 1974, Pub. L. No. 93-
360, § (b), 88 Stat. 395 (1974).

224. 29 U.S.C.A. § 169 (Supp. 1975).
225. Id.
226. 533 F.2d at 169-70; see note 188 supra.
227. 120 CONG. REC. 12950-51, 12956-58 (1974).
228. S. 3203, 93d Cong., 2d Seas., 120 CONG. REC. 12950 (1974).
229. 120 CONG. REc. 12968 (1974) (remarks of Sen. Cranston).
230. S. 3203, 93d Cong., 2d Seas., 120 CONG. REc. 13536 (1974) (proposed Amendment

No. 1214).
231. 120 CONG. REc. 13542 (1974) (remarks of Sen. Javits).
232. 120 CONG. Rc. 13536-38 (1974) (remarks of Sen. Williams and Sen. Javits).
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federal statutes at the time it was enacted, it is clear that in 1974
there was sufficient Senate support of union security clauses which
required only financial support of a union in lieu of union member-
ship to defeat a general exception to section 8 (a)(3) for religious
objectors. 33

The House introduced an amendment234 to the proposed bill
extending NLRA coverage to nonprofit hospitals that finally was
adopted after the Senate added a clarification provision.2 5 This
amendment, now section 169, provides an exemption from union
security provisions for only the employees of the health care institu-
tions.2 3 That it was intended to apply to this limited group of em-
ployees is clear. 37 The legislative history of section 169 supports the
Yott decision and Judge Rives' dissent in Cooper. This history sup-
ports the view that nonpayment of union dues is per se an unreason-
able Title VII accommodation.

Despite the problems generated by the court's interpretation of
the accommodation requirement, the fact that the panel was willing
to bring union secuity clauses within the purview of section 701(j)
is an indicatin of the Fifth Circuit's commitment to providing ade-
quate relief for the victims of religious discrimination. Cooper also
illustrates the need for congressional action, both to clarify section
701(j) and to resolve the conflict between Title VII and the NLRA.

IV. Conclusion

This past year has been one of change and growth in the em-
ployment discrimination area. The Supreme Court has wrought
major changes with its decisions in Alexander, Johnson and Guy.
The Fifth Circuit, in dealing with these cases, has at least hinted
that it would seek to ameliorate some of the harshness inherent in
them. By viewing Title VII's time requirements as nonjurisdictional
as well as by authorizing stays and deferrals in proper cases, the
Circuit has apparently attempted to smooth the path for claimants
as much as possible. The Circuit also remains amenable to provid-

233. 120 CONG. REC. 13542 (1974).
234. S. 3203, 93d Cong., 2d Sess., 120 CONG. REc. 16914 (1974).
235. Com. Rep. No. 93-988, 93d Cong., 2d Sess., reprinted in [1974] U.S. CODE CONG.

& AD. NEWS 3959, 3959 (exempted individuals must make payments to nonreligious charities
in lieu of union dues and initiation fees).

236. 29 U.S.C.A. § 169 (Supp. 1975).
237. 120 CONG. REc. 16914 (1974) (remarks Rep. Erlenbom); Corn. Rep. No. 93-988, 93d

Cong., 2d Sess., reprinted in [1974] U.S. CODE CONG. & AD. NEWS 3959, 3959.
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ing a forum for as many employment discrimination claims as it
can, even when it must judicially supplement a statute to do so.
Because change and growth characterized the cases this year, it may
well be that these cases will be the basis for significant rulings by
the Supreme Court or will serve as the impetus for congressional
action.

Carol L. Bailey

FOURTEENTH AMENDMENT

I. The State Action Requirement

Title 42 U.S.C. § 19831 has spawned a flood of civil rights litiga-
tion in the past decade.2 The Fifth Circuit has been in the forefront
of the development of the law in this area.

Section 1983, enacted as part of the Civil Rights Act of 1871,
creates a private cause of action in an individual whose constitu-
tional rights are violated by a person acting for the state. Two ele-
ments must be proved for a plaintiff to recover under section 1983.
First, the defendant must have deprived the plaintiff of some right
secured to the plaintiff by the "Constitution and laws" of the United
States.3 Second, the defendant must have acted under color of state
law.' In one of the early cases decided by the Supreme Court under
section 1983, the Court adopted the fourteenth amendment concept
of state action wholesale to the statute.5 However, the requirement

1. The statute reads as follows:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or proper proceed-
ing for redress.

2. One survey showed that 300 actions were filed in federal courts in 1960 under the
general heading of civil rights. In 1972, 8,000 such actions were brought. See McCormack,
Federalism and Section 1983: Limitations on Judicial Enforcement of Constitutional
Protections (pt. 1), 60 VA. L. REv. 1 (1974).

3. See the text of § 1983 set out in note 1 supra.
4. Adickes v. S.H. Kress & Co., 398 U.S. 144 (1970); Smith v. Y.M.C.A., 462 F.2d 634

(5th Cir. 1972). Some commentators assert that a third element is necessary, that being proof
that the violation of the right often resulted from the State's participation. See Bassett, The
Reemergence of the "State Action" Requirement in Race Relations Cases, 22 CAT. U.L. REV.

39, 48 (1972); See also Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974).
5. Civil Rights Cases, 109 U.S. 3 (1883).
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remains sufficiently nebulous for courts to exercise great leeway in
deciding whether it exists in a given case. Although it is certain that
the State must somehow be involved in the violation of the plain-
tiff's rights, the requisite nature and extent of involvement are still
being defined. Despite frequent grumblings from commentators and
occasional predictions of the impending demise of the state action
requirement,' proof of state action remains an imposing barrier to
potential section 1983 plaintiffs.

In a significant civil rights decision during this survey period,
the Fifth Circuit faced the issue of state action in a case of first
impression. In Golden v. Biscayne Bay Yacht Club,7 the defendant,
a private yacht club, leased bay bottom land from the city of Miami,
Florida, for one dollar per year. The leased land underlay dock
facilities which were owned and maintained by the Club.' All the
members of the Club were white with the exception of the Commo-
dore of the Jamaica Yacht Club, a black man holding an honorary
membership.' The plaintiffs, a black man and a member of the
Jewish religion, both had requested membership in the Club, but
no invitation was extended to either. Filing an action under section
1983, the plaintiffs alleged discrimination by the Club in its mem-
bership policies and claimed that the discrimination was under
color of state law because of the lease from the City. The district
court found discrimination on the part of the Club and additionally
found state action in the discrimination. It enjoined the Club from
refusing membership to the plaintiffs solely on religious or racial
grounds, 0 and the defendant Club appealed.

The primary issue before the Fifth Circuit on appeal was
whether the lease satisfied the state action requirement. The Fifth
Circuit addressed that issue in a panel discussion and a rehearing
en banc. In its opinions, the court discussed two possible standards
for evaluating the extent of state involvement.

One standard, the "but for" test, was argued by Chief Judge
Brown in both the panel majority and the en banc dissenting opin-

6. See, e.g., Black, The Supreme Court 1966 Term - Forword: "State Action," Equal
Protection, and California's Proposition 14, 81 HsAv. L. REv. 69 (1967).

7. 521 F.2d 344 (5th Cir. Sept., 1975), rev'd and remanded on rehearing, 530 F.2d 16
(5th Cir. April, 1976), cert. denied, 97 S. Ct. 186 (1976).

8. 530 F.2d at 17.
9. 521 F.2d at 347. Membership in the club was by invitation only. Neither plaintiff

was sponsored for membership by the requisite three club members.
10. Golden v. Biscayne Bay Yacht Club, 370 F. Supp. 1038 (S.D. Fla. 1973).
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ions." Taking judicial notice that the value of the lease was at least
$1400 per year, Judge Brown concluded that "but for" the lease, the
Club could not have existed as a yachting club. He found that the
City was in effect subsidizing the Club through the token-sum lease
and concluded that the state was therefore involved in the discrimi-
nation significantly enough to support a finding of state action.

The other standard, the "totality of the circumstances test,"
was argued by Judge Coleman in a panel dissent and the en banc
majority opinion." Judge Coleman read the panel majority opinion
to say that significant state involvement under section 1983 was
present merely because a public entity leased land to a private
organization. He found this rule too broad. Rejecting the "but for"
test espoused by Judge Brown, 3 Judge Coleman considered all the
circumstances in Golden and concluded that the only state involve-
ment with the club was the lease. According to the court en banc,
the lease alone was not enough to bring the Club's discriminatory
action up to the level of state action.'4

Dissenting from the en banc majority opinion, Judge Brown
advanced two reasons for finding the lease alone a significant state
involvement to satisfy state action requirements. First, he thought
the fact that racial discrimination was involved should lessen the
showing of state action necessary to allege a cause of action.'" Sec-
ond, a City of Miami ordinance forbidding discrimination by any
lessee of the city-owned land had been incorporated into the lease.
Judge Brown thought this clause sufficient to make the Club's ac-
tion state action.' 8 The majority opinion "open[ed] the door to
subterfuge," according to Judge Brown, by permitting a governmen-
tal entity to "accomplish indirectly what it could never do di-
rectly.""

The propriety of the two state action standards advanced in
Golden is best determined in light of Supreme Court holdings and
other Fifth Circuit cases. Two Supreme Court cases are especially
applicable to the Golden situation: Burton v. Wilmington Parking

11. 521 F.2d at 351; 530 F.2d at 29 (dissenting opinion).
12. 521 F.2d at 353 (dissenting opinion); 530 F.2d at 16.
13. Coleman rejected the "but for" test and opted for the more moderate totality of the

circumstances test on the basis of Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961).
See discussion of Burton at notes 18-22 infra and accompanying text.

14. 530 F.2d at 16.
15. Id. at 33 (dissenting opinion).
16. Id. at 29-31. See note 33 infra.
17. Id. at 32.
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Authority8 and Moose Lodge No. 107 v. Irvis. 19 Burton is, of course,
one of the landmark decisions involving private discrimination. Al-
though not a section 1983 case, Burton is authoritative on applica-
tion of the fourteenth amendment's state action prohibition to nom-
inally private conduct. The defendant Parking Authority in Burton,
a governmental entity, leased space in a parking building to a coffee
shop that refused to serve the plaintiff because he was black. The
Supreme Court found state action in this discrimination because of
the close relationship between the Parking Authority and the coffee
shop. The lease to the coffee shop was an essential part of the Park-
ing Authority's financial plan, the Court said, and the "profits
earned by discrimination" were indispensable elements in the fin-
ancial success of the governmental body.20 The Court determined
that the crucial factor in cases like Burton was whether the state
had "so far insinuated itself into a position of interdependence with
the private entity" that it should be recognized as being jointly
involved in the unconstitutional activity."' The state's involvement
in the private activity could only be determined by "sifting facts
and weighing circumstances. 22

In Moose Lodge, the plaintiff was refused service in the dining
room and bar of the defendant Lodge because he was black, in spite
of the fact that he was the guest of a member.2 A three-judge dis-
trict court had found state action in the discrimination because of
the issuance of a liquor license to the Lodge by the Pennsylvania
Liquor Board. However, the Supreme Court reversed. The Court
noted that the Lodge was totally private, that it owned its own
facilities, and that it received no public funds. According to the
Court, state action had never been found in private discrimination
merely because the private entity was subject to state regulation or
because it received a mere benefit or service from the State.24 The
Court found no Burton-like symbiotic relationship in the facts of
Moose Lodge; there was simply no significant state involvement in
mere licensing and regulation.25

18. 365 U.S. 715 (1961).
19. 407 U.S. 163 (1972).
20. Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961).
21. Id. at 725.
22. Id. at 722.
23. Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972).
24. Id. at 173.
25. A third Supreme Court case involving certain factors also present in Golden was

Gilmore v. City of Montgomery, 417 U.S. 556 (1974), a case in which the exclusive use of
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With this backdrop of precedent, the difficult decision faced by
the court in Golden v. Biscayne Bay Yacht Club is more readily
seen. One writer was absolutely correct in stating that Golden
marked the confluence of the Burton" factor (a lease of public prop-
erty to a private entity) and the Moose Lodge27 factor (a private club
guilty of discrimination) in a section 1983 action.28 The decision in
Golden ultimately turned on the court's perception of whether the
facts in Burton or Moose Lodge more closely resembled the facts in
Golden. The court resolved the question in favor of Moose Lodge.

One of the prime differences in the conclusions drawn by Judge
Coleman for the en banc majority and Brown for the dissent lies in
their views of the "but for" test. Judge Brown correctly stated that
the Yacht Club could not have existed without the lease from the
city. 9 From this fact he drew the conclusion that the state's involve-
ment with the Club was significant enough to render the action of
the Club state action. As noted by Judge Coleman, however, the
Supreme Court had a perfect opportunity in Moose Lodge to use the
"but for" test and declined to do so.30 If the Lodge in Moose Lodge
had not held a liquor license from the state, the Lodge could not
have sold drinks or discriminated against the plaintiff by refusing
to serve him. Rather than applying a "but for" test, the Moose
Lodge court looked at the totality of the circumstances as Burton
mandated. Simply stated, neither Moose Lodge nor Burton pro-
pounded a "but for" test.

Chief Judge Brown also insisted that a claim of racial and reli-
gious discrimination required the Court to use a stricter standard
in applying the state action test than in a non-racial case.3' Applica-
tion of a stricter standard, however, would also overstep precedent,
because the Supreme Court in Moose Lodge indicated that racial
discrimination was merely one of the factors to weigh in deciding
whether state action was present. 32 Without the "but for" test and

publicly-owned property by private, racially discriminatory groups was prohibited. Judge
Brown relied heavily on the Gilmore case in his en banc dissent in Golden.

26. See notes 18-22 supra and accompanying text.
27. See notes 23-24 supra and accompanying text.
28. Note, Private Club's Lease of Bay Bottom Land from City for Token Rental Consti-

tutes State Action, 54 TEx. L. Rv. 641 (1976) [hereinafter cited as Texas Note].
29. Golden v. Biscayne Bay Yacht Club, 521 F.2d 344, 353 (5th Cir. Sept., 1975) rev'd

and remanded on rehearing, 530 F.2d 16, 33 (5th Cir. April, 1976) (dissenting opinion).
30. 521 F.2d at 354 (dissenting opinion).
31. Id. at 350-51.
32. See Texas Note, note 28 supra, at 647. The Moose Lodge Court applied no stricter

standard in determining the presence of state action than it had in non-racial cases.
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the stricter standard Judge Brown asserted, his finding of state
action would be unsupportable.3 3 Thus, in light of Burton and
Moose Lodge, the en banc decision is the better view.

Similar state action questions have arisen in a number of differ-
ent contexts in Fifth Circuit cases. In Wimbish v. Pinellas,34 the
county leased land to a corporation for development as a golf course.
The black plaintiffs were denied the use of the course because of
their race. The Fifth Circuit court found sufficient state involve-
ment to support a section 1983 recovery from the following circum-
stances: first, the county had to approve all improvements on the
course; second, prices were subject to county approval; and finally,
the county received a valuable consideration for the lease. Simi-
larly, in Smith v. Y.M.C.A., Inc.,35 the city of Montgomery, Ala-
bama, had, through an agreement, given the Y.M.C.A. in that city
a virtual monopoly on certain recreational activities. The Y.M.C.A.
discriminated in its membership policies by refusing membership to
blacks. The state was found to be active in this discrimination be-
cause of the close relationship between the City and the ,y,.36

Goodloe v. Davis37 was a suit against Jackson, Mississippi, city offi-
cials who had entered an oral agreement with a private club allow-
ing the club to conduct a youth baseball league on city-owned prop-
erty. The club refused to allow black youths to participate in the
league. State action was found in the private club's enforcement of
its discriminatory policy on city-owned property.38 The City gave
the club certain financial aid and the plaintiffs alleged the discrimi-
nation by the club was pursuant to a city directive.

Each of these three cases bears some similarity to Golden, and
each can also be contrasted with it. The three cases are significant

33. It must be admitted, however, that even without the "but for" test, the City could
be acting through the lease as a property owner sanctioning the use of its property for
discriminatory purposes. Chief Judge Brown argued in his dissent that the incorporation into
the lease of city ordinances prohibiting discrimination by a lessee of city-owned property was
state action. The plaintiffs did not make this argument before the district court, and the Fifth
Circuit on appeal refused to consider the effect of the incorporation. On remand, the ordi-
nances could certainly have a significant bearing on the state action issue.

34. 342 F.2d 804 (5th Cir. 1965).
35. 462 F.2d 634 (5th Cir. 1972).
36. Id. at 647.
37. 514 F.2d 1274 (5th Cir. 1975). See also Survey, Civil Rights, Fifth Circuit

Symposium, 7 TEx. TECH L. REv. 369, 370-71 (1976), for a brief discussion of Goodloe.
38. Id. at 1276. It should be noted that the appeal in Goodloe was only from a summary

judgment granted in favor of the Club by the district court. The opinion is therefore less
expansive in its discussion of the applicable law than might be desired.
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because they represent differing degrees of state involvement in
which state action has been found. Golden resembles Wimbish39

because a lease of public property was involved in both cases. The
two cases are dissimilar because the county in Wimbish was en-
riched financially from the discrimination, whereas the city in
Golden received no such financial benefit. Golden is similar to
Smith0 because both cases concerned the membership policies-of a
non-public organization,, and Golden and Goodloe"' are alike be-
cause both involved discrimination carried out on publicly-owned
property. However, Smith and Goodloe differ from Golden because
a nexus existed in those two cases between the discriminatory activ-
ity and the involvement of the city with the private organization.'
In Golden no such nexus existed, because the city had no control
over the Club's membership policies.

Perhaps the Fifth Circuit case most clearly analogous to Golden
is Greco v. Orange Memorial Hospital Corp."2 In Greco, a physician
sued the hospital corporation and alleged that the hospital's policy
forbidding abortions was unconstitutional. The physician claimed
that a "symbiotic" relationship existed between the hospital and
the county because the county had delegated its authority to the
hospital corporation and because the hospital corporation per-
formed a public function. In assessing the relationship between the
county and the corporation, the court considered several circum-
stances. First, the land on which the hospital was built had been
donated to the county by private persons, and county voters had
approved a 1.76 million dollar bond issue to finance the county's
portion of construction costs. However, the only way the county
supported the hospital corporation financially was by leasing the
land and building to the corporation for one dollar per year. The
Fifth Circuit found no state action present in these circumstances
for two principal reasons. First, the hospital was not accused of

39. See note 34 supra and accompanying text.
40. See notes 35-36 supra and accompanying text.
41. See notes 37-38 supra and accompanying text. In Smith the defendant City was

directly involved with the agent of the discrimination, the Y.M.C.A., because of the
"monopoly" granted the Y.M.C.A. over several forms of recreation by the City. In Goodloe

the city provided financial aid to the Club (an element argued by Judge Brown to be present

in Golden as well) but in Goodloe the City was also alleged to be directly involved in the
discrimination, because the discrimination was actually undertaken pursuant to city direc-
tive. 514 F.2d 1274, 1276 (5th Cir. 1975).

42. 513 F.2d 873 (5th Cir. 1975). See the discussion of Greco at Survey, Civil Rights,
Fifth Circuit Symposium, 7 Tax. TECH L. Rv. 369, 370 (1976).
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racial discrimination, and the court therefore felt that the state
action principle should be less stringently applied. 3 Second, the
court did not ascertain a Burton-type symbiotic relationship. No
nexus was found between the county's involvement with the hospi-
tal and the hospital's abortion policy."

Greco provides the most compelling justification for the result
in Golden, because the similarities in the two cases are striking. In
both, a public entity leased land to a private organization for a
token sum. In neither was there a nexus between the public entity's
involvement and the challenged activity. Greco, in fact, seems an
even stronger case for state action than Golden because the county
in Greco retained control over certain of the hospital's operations,45

whereas the City in Golden had no voice in the Club's internal
affairs."

The primary difference between the two cases lies in the ab-
sence of a racial discrimination claim in Greco. The court in Greco
specifically noted the absence of such a claim.47 Nevertheless, Judge
Coleman and the en banc majority in Golden certainly seem justi-
fied in treating a racial discrimination claim like any other constitu-
tional claim under section 1983 in view of the latest word on the
subject from the Supreme Court in Moose Lodge.

The result in Golden v. Biscayne Bay Yacht Club is legally
correct and eminently defensible. The possible effects of the deci-
sion are another matter altogether. On one hand the freedom of
association advanced by the decision is quite consistent with Ameri-
can tradition as well as legal precedent. 8 Certainly a vital part of
freedom is the right to choose one's friends and associates at will,
even though that choice be biased and discriminating. Indeed, all
such choices are biased. On the other hand, Judge Brown's lament"
that governmental entities may now legally involve themselves in

43. 513 F.2d at 879.
44. Id.
45. Id. at 881.
46. Golden v. Biscayne Bay Yacht Club, 530 F.2d 16, 20 (5th Cir. April, 1976) (rehearing

en banc).
47. Greco v. Orange Memorial Hosp. Corp., 513 F.2d 873, 879 (5th Cir. 1975).
48. On freedom of association, see generally N.A.A.C.P. v. Alabama, 357 U.S. 449

(1958); Bell v. Maryland, 378 U.S. 226, 313 (1964) (Goldberg, J., concurring); Note, Section
1981 and Private Groups: The Right to Discriminate Versus Freedom from Discrimination,
84 YALE L. REv. 1441 (1975).

49. Golden v. Biscayne Bay Yacht Club, 530 F.2d 16, 32 (5th Cir. April, 1976) (dissent-
ing opinion) (rehearing en banc).
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discrimination through the subterfuge of a lease to a private club is
compelling and plausible. The final word is simply that state action
must still be sought in an investigation of the facts of each case. For
now, the Fifth Circuit is declining an activist role. Therefore, a
potential section 1983 plaintiff is well-advised to assert apparent
and obvious, not merely conceivable, state action.

In another significant state action decision during this survey
period, the Fifth Circuit found no state action in McLellan v. Mis-
sissippi Power & Light Co. 0 The McLellan plaintiff was a dis-
charged employee who claimed that his dismissal involved state
action because the utility was regulated by the state. The Fifth
Circuit followed the rule of Jackson v. Metropolitan Edison Co.5'
and held that a private utility was not brought within state action
strictures merely because the utility is state-regulated. 2

The court also declined to find state action in Mississippi Gay
Alliance v. Goudelock53 a student press case. The defendant editors
of the university newspaper in Goudelock had refused to publish an
advertisement proffered by the plaintiff homosexual group. The
court held that the editors had no duty to accept all advertisements,
although the newspaper accepted other advertisements from off-
campus groups. Moreover, because the newspaper was totally
student-controlled and the university administration had nothing to
do with the rejection of the plaintiff's material, no state action was
present.

54

The one notable case decided during this survey period in which
the Fifth Circuit did find state action was Smith v. Brookshire
Brothers.55 In this case the plaintiffs had been detained by employ-
ees of the defendant store and accused of shoplifting. The plaintiffs
were removed to the police station by a policeman pursuant to a
prior arrangement with the store management. The policeman
made no investigation of his own before arresting the plaintiffs. In

50. 526 F.2d 870 (5th Cir. Feb. 1976), rehearing granted.
51. 419 U.S. 345 (1974).
52. McLellan v. Mississippi Power & Light Co., 526 F.2d 870 (5th Cir. Feb. 1976),

rehearing granted. See notes 23-24 supra and accompanying text for a discussion of Moose
Lodge No. 107 v. Irvis, 407 U.S. 163 (1972).

53. 536 F.2d 1073 (5th Cir. Aug., 1976).
54. Id.
55. 519 F.2d 93 (5th Cir. Sept. 1975). For an excellent explication of this case and the

law in this area, see Note, Shopkeepers Who Foster Arrests of Suspected Shoplifters Pursuant
to a Preconceived Plan With the Police Are Acting Under Color of State Law Within the
Meaning of 42 US.C. § 1983, 7 TEX. TECH. L. Rlv. 709 (1976).
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affirming the district court's judgment, the Fifth Circuit found that
the shopkeeper acted under color of state law in fostering the arrest
of the suspected shoplifters because there was a preconceived plan
with the police."

B. The Requirement of a "Person"

Aside from the problem of finding state action to support a
cause of action under section 1983, federal courts must grapple with
the seemingly simple requirement that a "person" was the agent
who deprived the plaintiff of some federally-protected right.5" This
element of section 1983 has become somewhat complex, primarily
because of two Supreme Court cases: Monroe v. Pape" and City of
Kenosha v. Bruno.59 Monroe is famous for its rule that states and
their political subdivisions, specifically municipalities, are not
"persons" within section 1983. Monroe applied only to suits against
cities for damages, but Kenosha extended the Monroe exemption to
claims against municipalities for equitable relief. The Kenosha
court said that the existence of a "person" in section 1983 is not
dependent on the nature of relief sought against the municipality. 0

The Fifth Circuit was presented with a case during this survey
period concerning the application of Monroe and Kenosha in
Muzquiz v. City of San Antonio.6' The broad issue in Muzquiz re-
lated to the presence vel non of jurisdiction over claims against the
Board of Trustees of the City's Firemen's and Policemen's Pension
Fund, corporately and individually. 2 The plaintiffs were former San
Antonio policemen and firemen. They sued under section 1983 for
various types of relief, including a declaratory judgment that the
Texas statute under which the fund was mandated was unconstitu-
tional and an injunction against the enforcement of the statute. An
accounting, restitution, and damages for the taking of the plaintiffs'
property without just compensation were also sought.

In the majority panel opinion, Judge Tuttle found federal juris-
diction over the Board in both its corporate form and as to the

56. Id.
57. See note 1 supra, for the full text of § 1983.
58. 365 U.S. 167 (1961).
59. 412 U.S. 507 (1973).
60. Id. at 513.
61. 520 F.2d 993 (5th Cir. Oct., 1975), rev'd in part on rehearing, 528 F.2d 499 (5th Cir.

Feb., 1976). The Supreme Court has yet to act on the plaintiffs' petition for certiorari in this
case, reported at 45 U.S.L.W. 3057 (July 27, 1976).

62. 520 F.2d at 996.
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Trustees individually. As to the former, Judge Tuttle questioned
whether the Pension Board was in the nature of a municipality63 and
thus immune from a section 1983 suit under Monroe v. Pape."' The
Pension Board's duties fulfilled no broad governmental function
according to Judge Tuttle, and, indeed, all of the Board's duties
could have been performed by a private organization. He concluded
that the Pension Board was not in the nature of a municipality and
was therefore a "person" under section 1983.65

Judge Tuttle also determined that jurisdiction was present over
the Trustees in their individual capacities. He expressed no doubt
that the individual Trustees were living, breathing persons, and saw
no indication that use of the word "person" in section 1983 excluded
officials as individuals. Judge Tuttle's construction of Monroe and
Kenosha"6 was based on the proposition that those opinions did not
grant to individual defendants the immunity enjoyed by municipal-
ities in section 1983 actions.

The Fifth Circuit sitting en banc reversed the panel's decision
concerning jurisdiction over both the corporate Board and the indi-
vidual Trustees. 8 Judge Dyer wrote the en banc majority opinion.
He expressly adopted the reasoning of Judge Godbold's dissent" on
the question of jurisdiction over the corporate Pension Fund Board.
In that dissent, Judge Godbold had asserted that the deciding factor
in the "person" inquiry should be the relationship of the alleged
public entity (the Board) to the larger governmental body with
which it is connected (the City). In rejecting the "nature of a munic-
ipality" test, he urged an "arm of the city" test. 0 Because the Pen-
sion Fund Board was an entity through which the City functioned,
it was an arm of the city, and Judge Godbold found that the
Monroe-Kenosha exemption applied to it." Thus, the Corporate
Board was not a "person" for purposes of a section 1983 action.

63. This language was borrowed from Sterzing v. Fort Bend Independent School Dist.,
496 F.2d 92 (5th Cir. 1974), a case in which a Texas school district was found to be in the
nature of a municipality under Texas law and thus not a "person" within § 1983.

64. 365 U.S. 167 (1961). See notes 58-60 supra and accompanying text.
65. 520 F.2d at 998.
66. See notes 58-60 supra and accompanying text.
67. 520 F.2d at 999.
68. Muzquiz v. City of San Antonio, 528 F.2d 499 (5th Cir. Feb., 1976) (rehearing en

banc).
69. 520 F.2d at 1002-06 (dissenting opinion).
70. Id. at 1005.
71. Id. at 1006.
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In rejecting jurisdiction over the individual Trustees, Judge
Dyer's major premise was that the suit was in reality against the
Pension Fund Board and not the Trustees individually.7" Given the
finding that the Pension Fund Board was not a "person," section
1983 jurisdiction over the trustees also failed because the plaintiffs
could not gain relief against the city through a pleading guise. Dyer
alsc said that the actions for equitable and declaratory relief against
the individuals were barred because a declaration that the Texas
statute was unconstitutional would necessarily include a determina-
tion that the plaintiffs were entitled to restitution from the Fund.73

In essence, this relief would also entitle them to recovery from the
city coffers-a forbidden result under section 1983 because a city is
not a "person. '74

Dissenting opinions were filed by Judges Tuttle, Thornberry,
and Godbold.7" Judge Tuttle virtually restated the position of his
majority panel opinion. Judge Thornberry agreed with Judge Tuttle
that a person is a "person" within section 1983 and felt that the
court's action would lead to further confusion in deciding this juris-
dictional issue. Thornberry thought it easier to resolve the "person"
question by looking to the source from which the requested relief
would come, instead of determining whether the suit was in reality
one against the individual or the governmental entity.7"

Judge Godbold also dissented in part.77 Although he believed
the panel opinion had not gone far enough in protecting a munici-
pality, he felt the en banc majority went too far. To Judge Godbold,
the key factor was that Monroe protected the municipal treasury
against damages. He did not think that Kenosha had broadened the
Monroe policy to protect municipal funds from nondamage claims,
such as restitution, under section 1983. 7

1 Judge Godbold did agree
that equitable relief under section 1983 was not available if it was
sought only as a ruse to reach the municipal treasury in pursuit of
damages. However, he did not understand this rule to foreclose the
recovery of restitution out of the treasury, and he would have found

72. 528 F.2d at 501.
73. Id.
74. Id.
75. Chief Judge Brown also dissented in part, concurring with Judge Tuttle on the

meaning of "person" under § 1983. 528 F.2d at 501.
76. 528 F.2d at 503-04.
77. Id. at 504.
78. Id. at 505.
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jurisdiction over the individual Trustees on the claims for equitable
relief.7"

The rules from Muzquiz may be summarized as follows: (1) an
entity through which a municipality functions, even though that
entity possesses no broad public powers, is not a "person" within
section 1983, but rather an arm of the city; and (2) individual offi-
cials are not "persons" if the recovery sought by the plaintiff is in
reality against a governmental entity which is not a "person,"
whether the relief sought is legal or equitable in nature. In other
words, a person is a "person" is a person except under section 1983.

Little dispute can be had with the logical correctness of the first
rule stated. Judge Godbold's test as adopted by the en banc major-
ity should prove workable. If the entity in question is an "arm of
the state or city" through which the state or city functions, the
entity is not a "person." Rather than attempting to draw indistinct
lines between the quantum of power a governmental body exercises,
the Fifth Circuit will not only consider whether the established
"nonperson"-city, county, or state-is functioning in any way
through the entity whose section 1983 status is in question. On the
other hand, Judge Tuttle's proposed "nature of a municipality" test
would look for broad governmental functions before applying the
Monroe-Kenosha exemption to public entities. This test would
prove less workable and difficult to use in practice, perhaps leading
to even more inconsistencies in defining a "person." Shades of dif-
ferences between one entity exercising broad governmental powers
and another exercising powers not as broad could be drawn at judi-
cial whim.

The second rule, which resulted in a finding of no jurisdiction
over the individual Trustees, is more difficult to defend. Even in the
sometimes metaphysical world of federal jurisdiction, it is some-
what strange to hold that a living, breathing human being is not a
"person." Nothing in section 1983 itself even hints of an intended
exemption for any certain class of persons. Nevertheless, the en
banc holding in Muzquiz finds some support in Supreme Court
precedent. However, it appears that the Fifth Circuit, in Muzquiz,
overapplied past precedent and overreacted to a danger it per-
ceived. o

79. Id.
80. This was noted by Judge Godbold in his en banc dissent. 528 F.2d at 504. The

danger perceived by the court was that the panel result could open the municipal treasury

to claims against which Monroe was intended to exempt the treasury. 528 F.2d at 505.
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As to jurisdiction over individual trustees, the first of the Fifth
Circuit's mistakes in Muzquiz lies in the inadvertent use of the
rationale in Edelman v. Jordan"' conjunctively with those of Monroe
and Kenosha. Monroe and Kenosha were clearly applicable; these
two cases are the definitive word on the viability of section 1983
against municipalities. Edelman, however, was an eleventh amend-
ment case, and eleventh amendment immunity is not available to
the political subdivisions of a state. 2

In Edelman, the plaintiff sought a retroactive award of certain
disability benefits which had been withheld from him and others in
his class by the State of Illinois. The Supreme Court denied the
retroactive award, holding that a suit seeking to impose a liability
which will be paid from the public treasury is barred by the eleventh
amendment. s Recovery of the wrongfully withheld benefits had not
been sought against the individual defendants in reality; rather, the
Edelman plaintiffs sued the individual state officials in an obvious
attempt to circumvent the state's eleventh amendment immunity.
The Court simply pierced their pleading veil.

The Muzquiz en banc majority opinion does not cite Edelman,
but its use of the case is nevertheless evident. The Muzquiz major-
ity, like the Edelman court, pierced the pleading veil and deter-
mined that the suit against the individual Trustees was in sub-
stance an attempt to recover from the public treasury. This result
was barred by section 1983 due to Monroe, so the court found the
1983 requirements lacking and, therefore, no jurisdiction over the
claims asserted. In essence, the Muzquiz Court used the eleventh
amendment rationale, which bars suits against a state, to find that
an arm of the state is not subject to suit under section 1983 because
it is not a person.

The view taken by the majority in Muzquiz was that Edelman
somehow expanded Monroe. 4 The majority's mistake lies in its ap-
plication of eleventh amendment analysis to a section 1983 case.
Whereas the eleventh amendment expressly grants immunity from

81. 415 U.S. 651 (1974).
82. Edelman v. Jordan, 415 U.S. 651, 663 (1974); Lincoln County v. Luning, 133 U.S.

529, 530 (1890). A city or county is subject to suit in federal court in diversity even though it
is not a "person" within section 1983. Thus, there was no sovereign immunity problem in
Muzquiz. See Moor v. County of Alameda, 411 U.S. 693 (1973).

83. 415 U.S. 651, at 662-63.
84. See Judge Godbold's panel dissent, which the en banc majority approved, and

which contained a brief discussion of Edelman. However, Judge Godbold admitted that
Edelman did not expand Monroe. 520 F.2d 993, 1008 (dissenting opinion).
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suit to a state, section 1983 does not affirmatively exempt munici-
palities from its operation. As Judge Tuttle correctly observed, sec-
tion 1983 is not a statute granting blanket immunity from suit to
municipalities; it has merely been construed to not include them.8

A second problem with the en banc majority conclusion con-
cerning jurisdiction over the individual Trustees lies in the overex-
tension by the majority of the Monroe-Kenosha exemption for mu-
nicipalities. Monroe prohibited damages awarded against a city.
Kenosha extended this prohibition to include equitable relief
against cities. Neither Monroe nor Kenosha decided whether Con-
gress intended to render municipalities liable for acts of city officials
that violate the civil rights of individuals; Monroe, in fact, expressly
declined to so decide.86 The Court remanded Monroe because the
complaint there against the city was dismissed, 7 but the Court
indicated no concern whether the recovery against the officials
would in reality be against the city.

The Fifth Circuit has more than once permitted section 1983
actions to continue against individual party defendants even though
the final judgment would affect a section 1983 "nonperson.""8 Simi-
larly, the Fourth Circuit has expressly held that section 1983 applies
to municipal officers when damages are sought." Thus, with the
decision of Muzquiz v. City of San Antonio, the Fifth Circuit ap-
pears to be backtracking and closing doors it had previously par-
tially opened - doors which the Supreme Court arguably intended
to leave open. The effect of the court's decision in Muzquiz may be
severe to prospective section 1983 plaintiffs. If a city official may
never be sued for any relief, legal or equitable, that would affect a
city, section 1983 is unavailable to many aggrieved individuals. The
state action requirement of the statute may be satisfied, but the
"person" hurdle looms larger than ever after Muzquiz.

The most logical solution to the Muzquiz dilemma is to hold
that any living, breathing human being is a "person" within section
1983, as advocated by Judges Tuttle and Thornberry. On its face the
statute is subject to no other interpretation. However, this is not to

85. 528 F.2d at 502.
86. 365 U.S. 167, 191 (1961).
87. Id.
88. See, e.g., Adkins v. Duval County School Bd., 511 F.2d 690 (5th Cir. 1975); United

Farmworkers of Florida Housing Project, Inc. v. City of Delray Beach, 493 F.2d 799 (5th Cir.

1974); Sterzing v. Fort Bend Independent School Dist., 496 F.2d 92 (5th Cir. 1974).
89. Harper v. Kloster, 486 F.2d 1134, 1138 (4th Cir. 1973).
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say that the court totally misused existing precedent. Judge God-
bold's dissent is especially well-reasoned, but his conclusion that
the individual Trustees were "persons" for purposes of equitable
relief although not for damages ignores the literal wording of the
statute. As matters stand now, the person depriving a plaintiff of
rights secured to him may or may not be a section 1983 "person."
It all depends on who the individual works for and who will feel the
result of the relief granted. It remains for either Congress or the
Supreme Court to clear the confusion."0

Education

I. Corporal Punishment

In Ingraham v. Wright,9 the Fifth Circuit en banc considered
two constitutional questions relating to corporal punishment of pub-
lic school students. The first question was whether the cruel and
unusual punishment clause of the eighth amendment is applicable
to corporal punishment. The second was whether the infliction of
corporal punishment without prior notice of the charges and an
opportunity to be heard violates the due process clause of the four-
teenth amendment. The Fifth Circuit answered both these ques-
tions in the negative. The majority concluded that the eighth
amendment proscription of cruel and unusual punishment applied
only to punishment for criminal conduct and hence did not apply
to discipline of school children." The court also rejected the plain-
tiffs' claim that they were denied substantive due process, finding
that the use of corporal punishment was not arbitrary, capricious,
or unrelated to the ligitimate state purpose of determining educa-
tional policy. 3 A procedural due process argument advanced by the
plaintiff students was likewise given summary treatment by the
Fifth Circuit. The court merely stated that the Constitution did not
mandate procedural safeguards to accompany the infliction of cor-

90. In an opinion of some importance in the "person" area of section 1983 practice, the
Fifth Circuit decided in City of Safety Harbor v. Birchfield, 529 F.2d 1251 (5th Cir. April,
1976), that a municipality is not a "person" for purposes of bringing suit under § 1983, just
as it is not a "person" subject to suit under the statute.

91. 525 F.2d 909 (5th Cir. Jan., 1976).
92. Id. at 914.
93. Id. at 916.
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poral punishment in schools."'

The Supreme Court affirmed the result reached by the Fifth
Circuit in Ingraham. 9 5 The Supreme Court had granted certiorari to
consider the cruel and unusual punishment issue as well as the
procedural due process issue, 6 but found no violation of any Consti-
tutional provision.

Corporal punishment in public schools has thus passed consti-
tutional muster; the rule is that the cruel and unusual punishment
clause of the eighth amendment applies only to punishment for
criminal conduct. Although conflict has existed among federal
courts on the question of the constitutionality of corporal punish-
ment, 7 Ingraham has for the time being resolved this simmering
issue.

II. Teachers' Rights

A. Desegregation - Related Reductions in Staff

Reductions in teaching or administrative staffs in public
schools made necessary by desegregation orders have prompted
much litigation in the civil rights area. Singleton v. Jackson Munici-
pal Separate School Dist.8 is the landmark Fifth Circuit decision
on the subject. The Singleton decision requires that staff be hired,
assigned, promoted, demoted, paid and dismissed, without regard
to race during the conversion from a dual to a unitary school system.
Further, the case requires that any dismissal or demotion made
necessary by the conversion be made on the basis of objective nondi-
criminatory standards which have been developed prior to the re-
duction." As has been the situation in the past, 10 the Fifth Circuit
passed on several cases involving Singleton questions during this
survey period.

Campbell v. Gadsden County District School Board'° was the

94. Id. at 919.
95. 45 U.S.L.W. 4364 (April 19, 1977).
96. 425 U.S. 990 (1976).
97. See, e.g., Bramlet v. Wilson, 495 F.2d 714 (8th Cir. 1974); Baker v. Owen, 395 F.

Supp. 294 (M.D.N.C. 1975), aff'd, 96 S. Ct. 210 (1976); Ware v. Estes, 328 F. Supp. 657 (N.D.
Texas 1971). See also Annot., 43 A.L.R.2d 469 (1955).

98. 419 F.2d 1211 (5th Cir. 1969). For a more detailed explanation of Singleton, see
Survey, Civil Rights, Fifth Circuit Symposium, 6 Tax. TEcH L. Rav. 499, 516 (1975).

99. 419 F.2d at 1218.
100. See Survey, Civil Rights, Fifth Circuit Symposium, 6 TEx. TECH L. REv. 499, 515

(1975); Survey, Civil Rights, Fifth Circuit Symposium, 7 Tax. TECH L. REV. 365, 377 (1976).
101. 534 F.2d 650 (5th Cir. July, 1976).
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only one of these cases in which racial discrimination was found.
The plaintiff in Campbell had been an elementary principal at a
school closed in compliance with a desegregation order. He was
transferred to a position as assistant principal at a high school.
When Campbell filed suit, the school district argued that Singleton
was inapplicable for two reasons: first, because the plaintiff was not
"demoted" within the meaning of Singleton, and second, because
no other elementary principalship was available.102

The Fifth Circuit panel, Judge Ainsworth writing, agreed with
the district court that the plaintiff had been demoted, because the
plaintiff's new position involved less responsibility, less prestige,
and a lower salary. 03 The court concluded that the plaintiff was
entitled to continue service as an elementary principal even though
both elementary schools in the district already had principals at the
time of his displacement because the defendant school board had
failed to develop the written, objective criteria demanded by
Singleton for use in dismissing or demoting employees. 04 Even be-
yond the absence of Singleton criteria, the court virtually presumed
that Campbell's displacement was discriminatory because he was so
clearly superior in terms of experience to the two principals (both
white) who were not moved. Both attorneys' fees and back pay were
awarded to the plaintiff.

Absent the overtones of racial discrimination that were present
in Campbell, however, the Fifth Circuit has been reluctant to give
Singleton wide application. For example, the plaintiff in Roper v.
Effingham County Board of Education'0° stipulated himself out of
the elementary principalship he desired when he conceded on ap-
peal that his move from elementary principal to assistant high
school principal was not a demotion.0 6 Because he had not been
demoted, Singleton was not invoked, and there was no requirement
that he be offered the next available elementary principalship.

In other education cases, the Fifth Circuit decided that
Singleton did not apply where a black employee was transferred to
a new position because the federal funds paying his salary in the old
position were terminated. 7 A dismissal of black teachers for incom-

102. Id. at 656.
103. Id. at 656-57.
104. Id. at 657.
105. 528 F.2d 1024 (5th Cir. Mar., 1976).
106. Id. at 1025.
107. Lee v. Chambers County Bd. of Educ., 533 F.2d 132 (5th Cir. May, 1976).
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petence was found proper where no proof of racial discrimination
was proffered.'0 8 And the court held that dismissal did not create a
Singleton reduction where the absolute number of available posi-
tions remained the same or increased.' 9 Singleton, said the court,
is "not designed to grant a black teacher a job in perpetuity.","

B. Freedom of Expression

In Hander v. San Jacinto Junior College,' a case decided dur-
ing this survey period, the court invalidated faculty grooming regu-
lations promulgated by the Board of Regents at the defendant junior
college. The plaintiff had been discharged from his teaching posi-
tion for his refusal to comply with the regulations and was awarded
his back pay as damages." 2 By invalidating the regulation and com-
pensating the plaintiff, the Fifth Circuit established that a college
teacher may wear his hair as he wishes.

Lansdale v. Tyler Junior College, 3 an earlier case, had estab-
lished the right of a male college student to wear his hair as he
chooses. The Fifth Circuit said in that case that regulation of a
college student's grooming is irrelevant to any legitimate educa-
tional interest and creates an arbitrary classification, thereby vio-
lating both the due process clause and the equal protection clause
of the fourteenth amendment."'

In Hander, the college argued that a distinction should be
drawn between college students and faculty members, but the court
disagreed. The significant point in Lansdale, according to Judge
Gewin for the panel, had been the distinction between high schools
and colleges." 5 Therefore, the Lansdale case did not support the
distinction between college students and college faculty. The court
further noted that although grooming regulations for policemen ' '

and firemen"' had been upheld, a teacher occupies a different posi-
tion than people in either of these occupations.1 8

108. Adams v. Rankin County Bd. of Educ., 524 F.2d 928 (5th Cir. Dec., 1975).
109. Pickens v. Okolona Mun. Separate School Dist., 527 F.2d 358 (5th Cir. Feb., 1976).
110. Id. at 362.
111. 519 F.2d 273 (5th Cir. Sept. 1975).
112. Id.
113. 470 F.2d 659 (5th Cir. 1972), cert. denied, 411 U.S..986 (1973).
114. Id.
115. Hander v. San Jacinto Junior College, 519 F.2d 273, 276 (5th Cir. Sept., 1975).
116. Stradley v. Anderson, 478 F.2d 188 (8th Cir. 1973).
117. Yarbrough v. City of Jacksonville, 363 F. Supp. 1176 (M.D. Fla. 1973), aff'd, 504

F.2d 759 (5th Cir. 1974).
118. The plaintiff in Hander was awarded back pay as damages. The court found
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Judge Brown concurred in the Hander opinion with "a sense of
relief . . . that federal courts are now out of the hair business."",

Douglas Perrin

Edelman v. Jordan no bar to the award against the junior college because the award, although
retrospective, was not against the State, but against the local junior college district. Under
Texas law the district was virtually free of state control and primarily local in nature. The
award therefore would not operate against the State in violation of the Edelman rule. 519
F.2d at 278.

119. Id. at 281 (concurring opinion).


