
Constitutional Law-Commerce Power-Congress' Commerce
Power Does Not Include the Authority to Directly Displace the
States' Freedom to Structure Integral Operations in Areas of
Traditional Governmental Functions. National League of Cities
v. Usery, 96 S. Ct. 2465 (1976).

In National League of Cities v. Usery, I various states and cities
challenged the constitutionality of the 1974 amendments to the Fair
Labor Standards Act2 (FLSA). Those amendments brought within
the act's minimum wage and hour coverage all state employees3

except public office holders and various executive, administrative,
and professional personnel.' The district court dismissed the com-
plaint on the authority of Maryland v. Wirtz. 5 The Supreme Court
reversed the judgment of the district court and overruled Wirtz. The
Court held that the commerce power granted Congress by the Con-
stitution does not include the authority to directly displace the
states' sovereign freedom to structure integral operations, such as
employer-employee relationships, in areas of traditional govern-
mental functions.

The first question in National League of Cities v. Useryl was
whether the sovereignty of a state is in itself a constitutional limita-
tion on the power of Congress under the commerce clause.7 The
Court recognized that the federal commerce power is plenary in
areas of private endeavor, even to the point of preempting express
state law.' It further recognized that the only limits to the commerce
power are those embodied within the Constitution itself and that
affirmative constitutional limitations operate to invalidate other-
wise valid exercises of the commerce power.' The plaintiffs in Usery
contended that the sovereignty of a state is an affirmative constitu-
tional limitation that bars the federal government from regulating
the commerce activities of a state as a state.'0

The Court, in accepting this argument, found several constitu-
tional bases for the state sovereignty doctrine. First, the Court

1. 96 S. Ct. 2465 (1976).
2. Fair Labor Standards Act, 29 U.S.C. §§ 201-19 (1970).
3. 29 U.S.C.A. §§ 203(d), 203(s)(5), 203(x) (Supp. 1976).
4. 29 U.S.C.A. § 203(e)(2)(c) (Supp. 1976); 29 U.S.C.A. § 213(a)(1) (Supp. 1976).
5. 392 U.S. 183 (1968); National League of Cities v. Usery, 96 S. Ct. 2465, 2468 (1976).
6. 96 S. Ct. 2465 (1976).
7. U.S. CONST. art. I, § 8.
8. National League of Cities v. Usery, 96 S. Ct. 2465, 2468-69 (1976).
9. Id. at 2469.
10. Id.
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looked to the language of past cases to support the proposition that
the states play an essential role in the federal system of government
embodied in the Constitution." Consequently, there is some limit
upon the power of Congress to override state sovereignty, even when
exercising its otherwise plenary Article I, § 8 powers. 2 Second, the
Court found an express constitutional declaration of the state sover-
eignty limitation in the tenth amendment. The Court did not inter-
pret that amendment as a mere "truism" reserving to the states
only undelegated powers; rather, it characterized the amendment as
applying to delegated and undelegated powers alike. Thus, Congress
may not wield even its delegated powers in a manner destructive of
the states' sovereignty. 3 Third, the Court analogized its state sover-
eignty limit on the commerce power to the doctrine of intergovern-
mental immunity from taxation. 4 It concluded that the tax immun-
ity is derived from the sovereignty of the states and that the tax and
commerce powers of Congress stand on the same footing with one
another." Consequently, the sovereignty of the states is also an
affirmative limitation on the commerce power.

The next problem for the Court- was the formulation of a test
for its state sovereignty doctrine and the application of the test to
the FLSA amendments. The Court concluded that the Constitution
prohibits only congressional interference with those state activities
which are "functions essential to separate and independent exist-
ence" of the states." The power of the states to determine the wages,
hours, and overtime compensation of their employees was found to
be an "essential function" for two reasons. First, these determina-
tions are within areas of traditional state power. 7 Second, federal
interference would significantly alter or displace state policy; 8 state
fiscal policy would be altered by the increased costs required by the

11. Id. at 2469-71, citing Maryland v. Wirtz, 392 U.S. 183, 196 (1968); New York v.
United States, 326 U.S. 572, 587-88 (1946) (concurring opinion); Metcalf & Eddy v. Mitchell,
269 U.S. 514, 523 (1926); Coyle v. Smith, 221 U.S. 559, 565 (1911); Texas v. White, 74 U.S.
(7 Wall.) 700, 725 (1869); Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869).

12. National League of Cities v. Usery, 96 S. Ct. 2465, 2469 (1976).
13. Id. at 2469-70, citing Fry v. United States, 421 U.S. 542, 547 n.7 (1975).
14. National League of Cities v. Usery, 96 S. Ct. 2465, 2471 (1976).
15. Id. n.14.
16. Id. at 2471, quoting Coyle v. Smith, 221 U.S. 559, 580 (1911), quoting Lane County

v. Oregon, 74 U.S. (7 Wall.) 71, 76 (1869).
17. The Court listed as examples of decisions in traditional areas of state power those

decisions affecting fire protection, police protection, sanitation, public health, and parks and
recreation. National League of Cities v. Usery, 96 S. Ct. 2465, 2474 (1976).

18. Id.
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FLSA amendments, 9 and other policies would be changed by a
reduction or alteration of state services. Thus, the Court held the
1974 FLSA amendments unconstitutional.

Finally, the Court had to deal with its prior decisions. The
defendant had argued that the Court could not hold the FLSA
amendments unconstitutional consistently with Maryland v.
Wirtz20 and Fry v. United States."' The Court agreed with the defen-
dant about Wirtz and expressly overruled that case.2 However, the
Court reaffirmed its decision in Fry by distinguishing the Economic
Stabilization Act of 1970 as a temporary measure designed to meet
a serious emergency of national scope. Further, the Court saw a
difference in the nature of the federal intrusion into state affairs
because the act in Fry merely froze rather than changed state pol-
icy.? Other cases were distinguished as involving non-"essential"
functions 4 or other federal powers. 25

Justice Blackmun, concurring,2 interpreted the majority ap-
proach to conflicts between federal delegated powers and state sov-
ereignty as a balancing approach with emphasis on the federal inter-
est involved and the necessity of state compliance with federal stan-
dards.

Justice Brennan wrote a lengthy dissent. 7 He rejected a state
sovereignty limitation on the federal commerce power for several
reasons. First, he felt that the general trend of prior decisions did
not support a state sovereignty doctrine. 2

1 Past cases, he said, estab-
lished that the federal government is supreme within its sphere of
delegated powers.? The only constitutional limits to the commerce

19. The Court disclaimed any reliance on the actual cost of the FLSA amendments to
the states. Id. at 2473-74.

20. 392 U.S. 183 (1968); National League of Cities v. Usery, 96 S. Ct. 2465, 2475 (1976).
21. 421 U.S. 542 (1975); National League of Cities v. Usery, 96 S. Ct. 2465, 2474-75

(1976).
22. National League of Cities v. Usery, 96 S. Ct. 2465, 2475-76 (1976). The Court

characterized much of the language of United States v. California, 297 U.S. 175 (1936), upon
which it had relied for the Wirtz decision, as unauthoritative dicta.

23. National League of Cities v. Usery, 96 S. Ct. 2465, 2474-75 (1976).
24. Id. at 2475 n.18. The cases cited concerned application of various safety and labor

acts to state-owned railroads. Id.
25. Id. The case was Case v. Bowles, 327 U.S. 92 (1946) (upholding application of

Emergency Price Control Act, passed under war power, to state-owned timber).
26. National League of Cities v. Usery, 96 S. Ct. 2465, 2476 (1976) (concurring opinion)

(Blackmun, J., concurring).
27. Id. at 2476-88 (dissenting opinion) (Brennan, Marshall, & White, JJ., dissenting).
28. Id.
29. Id. at 2477-78, citing United States v. California, 297 U.S. 175, 184 (1936); Sanitary

Dist. v. United States, 266 U.S. 405, 425-26 (1925).
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power are "commerce" itself and individual liberties. The only other
protection against abuse of the commerce power is the political
process.30 Second, Brennan rejected the tenth amendment as a basis
for a state sovereignty doctrine and characterized that amendment
as a mere "truism" declaratory of a delegated federal government.3'
Third, he thought the majority's analogy to tax immunity was in-
applicable. He believed that intergovernmental tax immunity is
derived not from the tenth amendment but from the fact that it is
a concurrent power which one government could use to destroy the
other.32 Finally, as a practical matter, Brennan saw in the majority's
state sovereignty doctrine a great potential for the destruction of
federal power. States could escape valid federal regulation of com-
merce within their borders by officially conducting a business and
then claiming a sovereign immunity from federal regulation. 33

Justice Brennan also disagreed with the test formulated by the
majority. He thought the distinction between essential and non-
essential state governmental functions was unworkable in both the
tax and commerce fields.34 Further, he thought the distinction was
merely a facade for judicial value judgments on the wisdom of con-
gressional exercises of the commerce power. 31

Justice Stevens, dissenting,3 1 focused on the claim that state
sovereignty is an affirmative limitation to an otherwise valid federal
exercise of the commerce power. He was unable to identify a limit
on the federal power asserted over state wages and hours that would
not also invalidate other legislation he considered valid.37 He inti-
mated that the states should resort to the political process to solve
their problems with the FLSA amendments.

The history of the commerce clause 38 might be characterized as

30. National League of Cities v. Usery, 96 S. Ct. 2465, 2476-77 (1976) (dissenting opin-
ion), citing Wickard v. Filburn, 317 U.S. 111, 120 (1942); Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1, 197 (1824).

31. National League of Cities v. Usery, 96 S. Ct. 2465, 2478-79 (1976) (dissenting opin-
ion).

32. Id. at 24 7 9-80.
33. Id. at 2484.
34. Id. at 2480, citing Case v. Bowles, 327 U.S. 92, 101 (1946); New York v. United

States, 326 U.S. 572 (1946).
35. National League of Cities v. Usery, 96 S. Ct. 2465, 2485-86 (1976) (dissenting opin-

ion).
36. Id. at 2488 (Stevens, J., dissenting).
37. Justice Stevens listed, among others, federal regulation on hiring discrimination,

safety regulations, and speed limits. Id.
38. U.S. CONST. art. I, § 8.
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a search for a delineation between federal power and the powers
reserved to the states under the tenth amendment. Early in its
history the Supreme Court determined that the only limits on the
federal interstate commerce power were those "prescribed in the
Constitution"3 itself, but it did not define those limits. Early at-
tempts to limit the commerce power focused on the definition of
"interstate commerce": what was regulated, not who.' 0 Soon after
the New Deal era the Court greatly expanded the reach of the com-
merce clause by allowing Congress to regulate any activity that had
a "substantial" economic effect on interstate commerce." The defi-
nition of interstate commerce, and with it the extent of federal
power, is now very broad. With this expanded power, the emphasis
of challenges against federal legislation has shifted. Although the
subject-matter of federal regulation is still challenged frequently,
there has been an increasing emphasis on affirmative constitutional
limits to an otherwise plenary commerce power: a focus on who is
regulated and how they are regulated rather than what is regu-
lated.'

United States v. California"3 was a major case in the history of
state sovereignty claims. The question there was whether the Fed-
eral Safety Appliance Act of 1893 was applicable to a state-owned
and operated railroad. California claimed that the act could not
reach it because it operated the railroad in its sovereign capacity.
The Court held that the act did apply to California in whatever
capacity it operated the railroad, "private" or "sovereign." It rea-

39. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824).
40. This inquiry took two forms, an "effect" test and a "prohibition" test. The former

had two subtests, one that focused on the direct or indirect effect of an activity on interstate
commerce, see, e.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936), and the other that focused
on the magnitude of the effect, Houston E. & W. Tex. Ry. v. United States, 234 U.S. 342
(1914) (the Shreveport Rate Case). The prohibition approach, under which Congress could
regulate articles at state borders, was first limited to goods considered "harmful" in them-
selves. Hammer v. Dagenhart, 247 U.S. 251 (1918).

41. See, e.g., Wickard v. Filburn, 317 U.S. 111 (1942); NLRB v. Jones & Laughlin Steel
Corp., 301 U.S. 1 (1937). Further, the Court dropped the "harmful goods" restriction on the
prohibition test, allowing Congress to regulate any article at the states' borders. United States
v. Darby, 312 U.S. 100 (1941).

42. Examples of affirmative constitutional limitations on the commerce power are the
guarantees of individual liberties, see, e.g., Leary v. United States, 395 U.S. 6 (1969) (portions
of federal statute unconstitutional because of violations of fifth amendment self-
incrimination and due process rights); and eleventh amendment immunity from suits, Par-
den v. Terminal Ry., 377 U.S. 184 (1964) (Congress may, under its commerce power, put a
state to an election between its eleventh amendment immunity from suit and operating a
railroad engaged in interstate commerce).

43. 297 U.S. 175 (1936).
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soned that California's exercise of state power must be subordinated
to the federal interstate commerce power because California, in
joining the Union, had necessarily given up its sovereignty over
commerce. The Court also rejected an analogy to intergovernmental
tax immunity, drawing instead a distinction between the federal
government's concurrent tax power and its plenary commerce
power. Thus, United States v. California rejected any state sover-
eignty limitation on the federal commerce power."

United States v. Darby"5 was the next major case relating to a
state sovereignty limit on the commerce power. In Darby, the Court
upheld the constitutionality of the FLSA of 1938.46 To the state
sovereignty claim that the appellee, a Georgia lumber finisher, was
engaged in manufacturing rather than commerce and thus was
within the state's domain,47 the Court responded with its now fa-
mous "truism" passage:

The [tenth] amendment states but a truism that all is retained
which has not been surrendered. There is nothing . . . to suggest
that it was more than declaratory of the relationship between the
national and state governments as it had been established by the
Constitution . . . or that its purpose was other than to allay fears
that the new national government might seek to exercise powers
not granted . . .,

Accordingly, after Darby the federal government could completely
override state sovereignty so long as it acted within the commerce
power.49 The states, it seemed, surrendered any sovereignty defense

44. See also United States v. Louisiana, 290 U.S. 70 (1933) (Interstate Commerce Com-
mission may regulate intrastate rates of Louisiana-owned railroad to eliminate discrimination
in interstate commerce); Board of Trustees of Univ. of Ill. v. United States, 289 U.S. 48 (1933)
(federal import duty passed under commerce power applies to scientific equipment for state
university because commerce power cannot be limited by state action and dual government
principle of tax immunity does not touch commerce power); Sanitary Dist. v. United States,
266 U.S. 405 (1925) (federal government may regulate withdrawal of water from Lake Michi-
gan because federal commerce power is superior to state power to provide for welfare of its
citizens).

45. 312 U.S. 100 (1941).
46. The main holding of Darby was the removal of the harmful goods restriction on the

prohibition test of the commerce power and the reaffirmation of the power of the federal
government to go within a state in order to regulate local activities that affect interstate
commerce.

47. This is the same argument that gained Court approval in the pre-New Deal com-
merce clause cases. Note 40 supra.

48. United States v. Darby, 312 U.S. 100, 124 (1941).
49. Indeed, there was no interference with the sovereignty of a state even when Con-
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when they delegated the commerce power to Congress.50

Maryland v. Wirtz5' provided a major extension of the Darby
"truism" doctrine, and yet there also appeared the first hints of a
state sovereignty limit to the congressional power. In 1966 Congress
partially removed the exemption of states and their political subdi-
visions from the coverage of the FLSA by subjecting the employees
of state hospitals, institutions, and schools to federal minimum
wage and hour requirements. The appellants' contention in Wirtz
was that the federal commerce power must yield to the sovereignty
of a state performing its governmental functions. The Court relied
on past cases to reject this argument.5 2 It declared that there was
no general constitutional doctrine of non-interference between fed-
eral and state powers. The Court decided that if the federal govern-
ment could regulate an activity when engaged in by a private per-
son, it could also regulate that activity when engaged in by a state.
The limit of judicial inquiry was whether there is a rational basis
for considering acts of Congress as regulations of commerce among
the states. This holding was a broad one, but there was a hint of a
limit. Nothing was said about federal regulation of those state activ-
ities which are uniquely governmental functions and not capable of
being engaged in by private individuals. Indeed, the Court stated
that it had ample power to prevent "the utter destruction of the
State as a sovereign political entity."53 Unfortunately, the Court did
not define that power.

Fry v. United States4 was the latest case on the subject of state
sovereignty as it relates to the commerce power. The Court there

gress, in order to care for navigable water, built a dam that changed a state's boundary.
Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941).

50. See also United States v. Ohio, 385 U.S. 9 (1966) (per curiam) (federal government
may set wheat allotments for state prison farms because wheat grown affects interstate
commerce); California v. Taylor, 353 U.S. 553 (1957) (Federal Railway Labor Act requires
collective bargaining between a state and its civil servants working on state-owned railroads
because a state as well as a private person could disrupt federal regulation of commerce).

51. 392 U.S. 183 (1968).
52. Id. at 193-99, citing Case v. Bowles, 327 U.S. 92 (1946); Oklahoma ex rel. Phillips

v. Guy F. Atkinson Co., 313 U.S. 508 (1941); United States v. California, 297 U.S. 175 (1936);
Sanitary Dist. v. United States, 266 U.S. 405 (1925).

53. Maryland v. Wirtz, 392 U.S. 183, 196 (1968). In his dissent, Justice Douglas elabo-
rated on this theme. He distinguished this case from the past cases relied on by the Court,
note 52 supra, on the basis that in them the federal regulation did not overwhelm state fiscal
policy. He reasoned that just as the power to tax is the power to destroy, so also may the
exercise of the commerce power destroy the state sovereignty protected by the tenth amend-
ment. Maryland v. Wirtz, 392 U.S. 183, 203-04 (1968) (dissenting opinion).

54. 421 U.S. 542 (1975).
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held the wage and salary freezes of the Economic Stabilization Act
of 1970 to be applicable to state employees. In rejecting the state
sovereignty contention, the Court relied entirely on Maryland v.
Wirtz to support the proposition that the states' sovereign status
does not render them immune from all federal regulation.5 But
again there were hints of a limit on Congress' power. Although the
states were not immune from all regulation, perhaps some immun-
ity was provided by their sovereignty. And most important is a
footnote in Fry that states:

While the Tenth Amendment has been characterized as a 'truism,'
stating merely that 'all is retained which has not been surren-
dered,' . . . it is not without significance. The Amendment ex-
pressly declares the constitutional policy that Congress may not
exercise powers in a fashion that impairs the States' integrity or
their ability to function effectively in a federal system. . . .[W]e
are convinced that the wage restrictions constituted no such dras-
tic invasion of state sovereignty. 6

As indicated, the Supreme Court has not been receptive to state
sovereignty claims in the commerce area. However, the Court in
Usery also drew support for its state sovereignty doctrine from an
analogy to the tax area. Thus, it is useful to examine the subject of
"states' rights" with regard to that power. Here the federalism issue
has been framed in terms of intergovernmental tax immunity. This
immunity was almost total for a long period in the Supreme Court's
history; neither the federal government nor the states could tax any
division of the other. 7 The general theory was that "the power to
tax involves the power to destroy;"-" hence, the taxation of one
government by the other could lead to the destruction of the dual
system of government contemplated by the Constitution.

55. Id. at 548.
56. Id. at 547-48 n.7. Justice Rehnquist elaborated on this line of thought in his dissent.

He conceded that the supremacy clause controls in areas where both the states and Congress
are competent to act. However, he believed that the states possess an inherent affirmative
constitutional limitation on Congress' power, evidenced by the tenth amendment. Thus, with
some regulations of states as states Congress has no authority. Justice Rehnquist felt that a
line would have to be drawn somewhere, perhaps on the basis of "governmental" or "tradi-
tional" and "proprietary" distinctions. Id. at 549-59 (dissenting opinion).

57. See, e.g., Collector v. Day, 78 U.S. (11 Wall.) 113 (1871) (federal government may
not tax salary of a state judge), overruled in Graves v. New York ex rel. O'Keefe, 306 U.S.
466 (1939); Gillespie v. Oklahoma, 257 U.S. 501 (1922) (state may not tax income from leases
of federal Indian lands), overruled in Helvering v. Mountain Producers Corp., 303 U.S. 376
(1938).

58. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431 (1819).
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In South Carolina v. United States," the first signs of a halt to
total immunity appeared. There the Supreme Court upheld a fed-
eral excise tax on state liquor dispensers. It noted that there is a
dual system of government and declared that each government is
to exercise power so as not to interfere with the other. However, the
Court also recognized that the "power to destroy" argument can be
carried too far: just as a federal tax on all state activity could de-
stroy the states, so could total state immunity destroy the federal
government by depriving it of revenue. To solve this problem the
Court drew its famous "government-trader" distinction; activities
of the states in their governmental and public capacities were im-
mune from federal taxation, but activities of the states in a private
capacity, such as control of liquor businesses, were not. The reason-
ing was that the framers of the Constitution could not have envi-
sioned the extent to which the states would branch out from strictly
political functions. 0

After South Carolina v. United States two broad lines of tax
cases emerged. One limited tax immunity by focusing on the effect
of a tax. Although any tax on a government would burden it, the
Supreme Court held unconstitutional only those taxes which had a
direct and substantial effect on the taxed government." The other
line of cases limited tax immunity by focusing on the nature of the
taxed activity. The Court blurred the "government-trader" distinc-
tion into a "normal-unusual" test of immunity, reasoning that a
state divests itself of its sovereign immunity when it enters the
marketplace.2 In Helvering v. Gerhardt,6 3 which upheld a federal
tax on state employees' salaries, these two strains coalesced into one
two-prong test of state immunity from federal taxation. First, the

59. 199 U.S. 437 (1905).
60. The dissent in South Carolina v. United States, id. at 464-72 (dissenting opinion)

intimated the argument later frequently echoed by Justice Douglas that any act of a state is
in its sovereign capacity. Note 68 infra.

61. The reasoning of the Court was that a hypertechnical notion of interference was not
an adequate basis for a constitutional doctrine. See, e.g., Helvering v. Mountain Producers

Corp., 303 U.S. 376 (1938) (state income from oil leases of state school lands taxable by federal
government); Fox Film Corp. v. Doyal, 286 U.S. 123 (1932) (receipts from federally licensed
copyright taxable by state government); Metcalf & Eddy v. Mitchell, 269 U.S. 514 (1926)
(salary of engineers under a state contract taxable by federal government).

62. See, e.g., Allen v. Regents of the Univ. System of Ga., 304 U.S. 439 (1938) (state
receipts from sale of football tickets taxable by federal government); Helvering v. Powers, 293
U.S. 214 (1934) (salary of trustees of state-operated railroad taxable by federal government);
Ohio v. Helvering, 292 U.S. 360 (1934) (federal excise tax on state liquor agencies valid).

63. 304 U.S. 405 (1938).

19761



TEXAS TECH LAW REVIEW

taxed state activity had to be essential to the preservation of state
government; second, the burden of taxation could not be so specula-
tive that a restriction on the federal tax power would not yield a
significant protection to the state. The Court reasoned that the
burden of federal taxation of state business activities fell chiefly on
individuals and only indirectly on the state itself."

New York v. United States5 is the latest major case on the
formulation of a tax immunity doctrine. There the Court upheld a
federal tax on state sales of mineral waters. But there was no major-
ity opinion. Justice Frankfurter6 expressed the view that an "essen-
tial" test of the federal tax power was too elusive for constitutional
questions. In his view, the only requirement should be that a tax be
non-discriminatory, touching both states and individuals alike. The
plurality 7 did not weaken the tax immunity of the states to the
extent proposed by Justice Frankfurter. They thought there still
might be non-discriminatory taxes on states that were invalid sim-
ply because a sovereign entity was being taxed. The plurality fa-
vored a burden test of tax immunity; at some point, a federal tax
would create an impermissible interference with the states' govern-
mental activities. Justice Douglas dissented on the ground that any
activity a state engages in is in its sovereign capacity. 8 Further, the
sovereign attribute of freedom from taxation by other governments
was not delegated to the federal government. Justice Douglas said
that although this attribute is only implied from our federal system
in which neither government may have the power to destroy the
other, it is evidenced by the tenth amendment. Douglas concluded
that federal taxation of states forces the states to "pay the federal
government for the privilege of exercising the powers of sovereignty
guaranteed them by the Constitution." 9

Thus, the tax immunity issue is left with only a long history of
dispute and a plurality opinion which indicates that the sovereignty
of a state can limit the federal tax power when the burden on that
sovereignty becomes too great. Exactly what might be too great a

64. In Graves v. New York ex rel. O'Keefe, 306 U.S. 466 (1939), the Court, in upholding
a state tax on federal employees' salaries, weakened the "burden" prong of this test by
discarding the theory that a tax on income is a tax on its source.

65. 326 U.S. 572 (1946) (Jackson, J., not participating).
66. Id. at 573-84 (Frankfurter & Rutledge, JJ.).
67. Id. at 586-90 (concurring opinion) (Stone, C.J., Reed, Murphy, & Burton, JJ.,

concurring).
68. Id. at 590-98 (dissenting opinion) (Douglas & Black, JJ., dissenting).
69. Id. at 595.
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burden is still unclear.
Even though the Supreme Court has recognized state sover-

eignty as an affirmative constitutional limitation on the federal tax
power, the holding in National League of Cities v. Usery" may be
surprising to some. But on close examination, there is ample sup-
port, as the Court concluded, for the application of the state sover-
eignty doctrine to the commerce power. First, recent commerce
cases have consistently recognized that there is some limit to the
power of Congress to override the states." This concept of a limit
on congressional power due to the mere existence of the states in a
dual system of government is not new. The history of intergovern-
mental tax immunity is fraught with the federalism issue, and
though the days of total immunity are gone, the federal government
still does not have an unlimited tax power over state activities.
Indeed, the tax problem and the commerce problem seem to be
evolving toward the same general formula. Both federal powers are
very broad, but in both areas the Court is concerned with the preser-
vation of the states as political entities. Further, the Court is seek-
ing to limit both federal powers by tests focusing on the nature of
state activities and the effect of federal regulation.

Second, there is support for the state sovereignty doctrine in the
tenth amendment. Justice Brennan suggests that the tenth amend-
ment is only a "truism" that serves to prevent the federal govern-
ment from exercising undelegated powers." But this interpretation
does not answer, nor does the tenth amendment spell out, the criti-
cal question of exactly how much power the states have retained.
Perhaps the tenth amendment is "not without significance"" if for
no other reason than that its mere existence indicates within the
Constitution itself that the United States consists of dual sover-
eigns. Indeed, in Usery the Court recognized that "an express decla-
ration of this limitation [upon the power of Congress to override
state sovereignty] is found in the tenth amendment. . . ."I' Surely
implicit in this "express declaration" is the proposition that the
states, regardless of exactly what powers they delegated to the fed-

70. 96 S. Ct. 2465 (1976).
71. See notes 53, 56 supra and accompanying text.
72. United States v. Darby, 312 U.S. 100, 124 (1941).
73. National League of Cities v. Usery, 96 S. Ct. 2465, 2478-79 (1976) (dissenting opin-

ion).
74. Fry v. United States, 421 U.S. 542, 547 n.7 (1975).
75. National League of Cities v. Usery, 96 S. Ct. 2465, 2470 (1976); cf. Cowen, What Is

Left of the Tenth Amendment, 39 N.C.L. REV. 154, 182-83 (1960).

19761



TEXAS TECH LAW REVIEW

eral government, did not intend to surrender any one power to the
extent of undermining their own "separate and independent exist-
ence."7 Certainly the founders, when creating the taxing power,
could not have anticipated the extent to which today's states in-
volve themselves in more traditionally private activities, thereby
weakening federal power if tax immunity is complete.7 Similarly,
they could not have anticipated the pervasiveness of today's federal
regulation of commerce and the extent to which it deprives states
of the freedom to make their own decisions. 8 Thus, though the most
frequent limit on the federal commerce power still may be politi-
cal,79 the tenth amendment is the final protection against abuse.
Viewed in this light, the Court's state sovereignty doctrine in Usery
is not such an "ill-conceived abstraction."8

It would be a mistake, however, to interpret the Court's opinion
too broadly. The commerce power may have reached a limit, but it
is still a very broad grant of power. Past cases that expanded the
commerce power and freed Congress from the "anachronistic and
doctrinally unsound constructions of the Commerce Clause,"',
thereby giving the federal government ample authority to deal with
the economic needs of the nation, are firmly entrenched in constitu-
tional law.82 The Court in Usery has not narrowed the commerce
power; rather, it has merely called a halt to any enlargement of the
commerce power where it conflicts with state sovereignty. The
Usery Court's treatment of past cases confirms this interpretation.
Rather than overruling those cases, the Court reinterpreted them,
disregarding the reasoning but fitting the holdings into the constitu-
tional side of its "essential function" line.8 3

76. National League of Cities v. Usery, 96 S. Ct. 2465, 2471 (1976), quoting Coyle v.
Smith, 221 U.S. 559, 580 (1911), quoting Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76
(1869).

77. See South Carolina v. United States, 199 U.S. 437 (1905).
78. "The exercise of the commerce power may also destroy state sovereignty." Mary-

land v. Wirtz, 392 U.S. 183, 204 (1968) (dissenting opinion) (Douglas, J., dissenting).
79. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 197 (1824).
80. National League of Cities v. Usery, 96 S. Ct. 2465, 2481 (1976) (dissenting opinion)

(Brennan J., dissenting).
81. Fry v. United States, 421 U.S. 542, 551 (1975) (dissenting opinion) (Rehnquist, J.,

dissenting).
82. E.g., Wickard v. Filburn, 317 U.S. 111 (1942); United States v. Darby, 312 U.S. 100

(1941); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
83. National League of Cities v. Usery, 96 S. Ct. 2465, 2475 n.18 (1976). The cases were

Fry v. United States, 421 U.S. 542 (1975); Parden v. Terminal Ry., 377 U.S. 184 (1965);
California v. Taylor, 353 U.S. 553 (1957); United States v. California, 297 U.S. 175 (1936).
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Finally, there are several problems of a practical nature that
will limit the holding in Usery. First, the Court must leave amply
room for the federal government to deal with emergencies. The
Court recognized this problem in its treatment of Fry,' but it did
not explain how an emergency can justify an exertion of power nor-
mally barred by the states' sovereignty."5 Second, the Court must
leave room for the federal government to deal with problems of a
truly national scope. The problem here is how the Court can consti-
tutionally distinguish between situations within the scope of the
commerce power but limited by state sovereignty and situations of
great enough dimensions to justify federal action.u Additionally,
there is the political problem that arises when the states refuse to
act. In Usery, for example, although the legal theory may be valid,
the results are rather depressing.87 When states refuse to respond to
pressing problems, there will be much political pressure brought on
the Court to allow Congress to act.

Another problem with the decision in Usery is the application
of the state sovereignty doctrine. Usery is basically a line-drawing
decision. The Court held that the FLSA amendments are on the
prohibited side of the line and listed several factual reasons to
support its decision.88 But it did not clearly define the point of
separation between the constitutional and the unconstitutional ex-
ercise of congressional power. It appears that the Court will have to
clarify the gray areas on a case-by-case basis." Still, the Court did
provide some guidelines for its state sovereignty doctrine. It said

84. "The limits imposed upon the commerce power when Congress seeks to apply it to
the States are not so inflexible as to preclude temporary enactments tailored to combat a
national emergency." Id. at 2475.

85. Another possibility for dealing with emergencies would be through other powers.
Although the Court reserved judgment on the effect of state sovereignty on powers other than
the commerce power, it would seem that the reasoning of Usery, namely, the preservation of
the states' "separate and independent existence," is equally applicable to other delegated
powers. The war power might be an exception. In Usery the Court specifically declined to

address the scope of Congress' authority under its war power. Id. n.18.
86. This problem seems to be the main concern of Justice Blackmun. Id. at 2476 (con-

curring opinion).
87. "The Court holds that the Federal Government may not interfere with a sovereign

state's inherent right to pay a substandard wage to the janitor at the state capital." Id. at
2488 (dissenting opinion) (Stevens, J., dissenting).

88. National League of Cities v. Usery, 96 S. Ct. 2465, 2471-73 (1976).
89. Notice Justice Rehnquist's thoughts on line-drawing and his comment on a

"traditional-unusual" or "governmental-proprietary" distinction: "Such a distinction would
undoubtedly present gray areas to be marked out on a case-by-case basis, as is true in

applying any number of other constitutional principles." Fry v. United States, 421 U.S. 542,

558 (1975) (dissenting opinion) (Rehnquist, J., dissenting).
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that only those "functions essential to separate and independent
existence" 0 of the states will limit the federal commerce power. An
"essential function" is, in turn, reduced to two criteria. First, the
state activity must be within a traditional area of state power."
Second, the federal interference must "significantly alter or dis-
place"92 state policy. This is the reason the Court discussed at length
the cost and effect of the FLSA amendments. Presumably, as with
the tax test, 3 even a federal interference with a traditional area of
state activity would be valid if the interference does not substan-
tially affect state exercises of sovereignty.

There are problems and merits in both of these "essential func-
tion" criteria. The exact nature of a "traditional" state operation
will be difficult to define. There is merit in the argument that, since
the framers of the Constitution could not have foreseen the expan-
sion of state activities into non-political areas, the states' "essen-
tial" powers should be frozen into those areas in being at the time
the Constitution was written. 4 But also persuasive is the counter
that the traditional, and therefore the essential, can slowly change
with an evolving society and that the framers anticipated this and
left room for it in the Constitution." The better view seems to be
the latter because it provides the beginning of a method to achieve
the basic goal of the tenth amendment, the continued preservation
of a dual system of government. And though the application of that
standard will be difficult, too much rigidity might be self-defeating.
The "substantial" requirement of an essential function should cause
more difficulties than the "traditional" criterion. The Court's treat-
ment of Fry v. United States97 illustrates the problem that is en-
countered in determining what is "substantial." The Court distin-

90. National League of Cities v. Usery, 96 S. Ct. 2465, 2471 (1976), quoting Coyle v.
Smith, 221 U.S. 559, 580 (1911), quoting Lane County v. Oregon, 74 U.S. (7 Wall.) 71, 76
(1869).

91. National League of Cities v. Usery, 96 S. Ct. 2465, 2474 (1976). Basically, this is
the old "govemment-trader" distinction of South Carolina v. United States, 199 U.S. 437
(1905).

92. National League of Cities v. Usery, 96 S. Ct. 2465, 2474 (1976).
93. See Helvering v. Gerhardt, 304 U.S. 405 (1938).
94. Id.
95. Notice Justice Black's concern with the elusiveness of an "essential" test. Id. at 425-

27 (concurring opinion).
96. An evolving criterion also strikes a compromise between Justice Douglas' view that

any act of a state is in its sovereign capacity, note 68 supra, and Justice Brennan's fear that
a state sovereignty doctrine will enable the states to escape valid federal regulation of com-
merce, note 33 supra.

97. 421 U.S. 542 (1975).
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guished Fry because the Economic Stabilization Act froze existing
state policies rather than displaced them, helped the states, was
temporary, and was a lesser degree of intrusion than the FLSA
amendments. 8 These factors, to some, do not seem to be adequate
to form the basis of a constitutional distinction."

These problems lead one to suspect that Justice Blackmun has
correctly interpreted the Court's opinion.' ® The traditional and sub-
stantial criteria of an essential function of state sovereignty are not
so much tests in themselves as they are guidelines to a balancing
approach in which national needs are pitted against the preserva-
tion of a viable dual system of government.' °' Although Justice
Brennan suggests that such an approach is but a "thinly veiled
rationalization''10 for judicial interference into congressional affairs,
balancing has served the Court quite well in other areas. 0 3 Now that
the Court has developed a doctrine of state sovereignty to weigh in
the states' favor, there is no reason that a balance test cannot work
in the area of affirmative limitations to the federal commerce power.
Further, a balancing test has the added value of preventing the state
sovereignty doctrine from becoming "encrusted" in dogma.0 4 But
Brennan's warning still has merit. The solution is to utilize a bal-
ancing test but to protect it with articulable guidelines. In National
League of Cities v. Usery'05 the Court has articulated two guidelines

98. National League of Cities v. Usery, 96 S. Ct. 2465, 2474-75 (1976).
99. "It is absurd to suggest that there is a constitutionally significant distinction be-

tween curbs against increasing wages and curbs against paying wages lower than the federal
minimum." Id. at 2484 (dissenting opinion) (Brennan, J., dissenting).

100. See note 26 supra and accompanying text. Blackmun and Stevens, JJ., as the two
Justices writing separate opinions in a 5-4 decision, are the ones to focus on in future cases
with state sovereignty claims. However, Justice Stevens' dissent is vague. He was "unable to
identify a limitation on that federal power that would not also invalidate federal regulation
of state activities that [he] consider[ed] unquestionably permissible . . ." National
League of Cities v. Usery, 96 S. Ct. 2465, 2488 (1976) (dissenting opinion) (Stevens, J.,
dissenting). This passage could indicate either that Justice Stevens found no limit or that,
though he believes there might be a line somewhere, he was unable to find it in Usery.

101. Cf. Cowen, Some Additional Thoughts on "States' Rights," 39 ST. JOHN's L. REv.
288, 298-99, 304 (1965).

102. National League of Cities v. Usery, 96 S. Ct. 2465, 2486 (1976) (dissenting opinion)
(Brennan, J., dissenting).

103. E.g., criminal law, first amendment, and due process areas.
104. "The judicial history of this doctrine of [tax] immunity is a striking illustration

of an occasional tendancy to encrust unwarranted interpretations upon the Constitution and
thereafter to consider merely what has been judicially said about the Constitution . .. ."

Graves v. New York ex rel. O'Keefe, 306 U.S. 466, 491 (1939) (concurring opinion) (Frank-
furter, J., concurring).

105. 96 S. Ct. 2465 (1976).
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in its essential function theory. To these should be added both the
dangers of crippling federal power and the benefits to the nation as
a whole of a viable modern federalism.

Alex Sears


