
Constitutional Law-Commercial Speech Is Protected by the
First Amendment Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, Inc., 96 S. Ct. 1817 (1976).

The Virginia Citizens Consumer Council' brought suit against
the Virginia State Board of Pharmacy' challenging the validity of a
Virginia statute' which provided that a licensed pharmacist who
advertised the price of prescription drugs was guilty of unprofes-
sional conduct. The plaintiffs contended that the ban on advertising
violated the first amendment. The Virginia State Board of Phar-
macy argued that advertising of prescription drugs was "commer-
cial speech" and, as such, was not entitled to first amendment
protection.4 The district court found that the statute violated the
first and fourteenth amendments and enjoined the defendants from
enforcing it.' On appeal, the United States Supreme Court affirmed
the district court's decision and held that commercial speech is not
wholly outside the protection of the first and fourteenth amend-
ments.'

1. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 96 S.
Ct. 1817 (1976). Also joined as plaintiffs in the case were the Virginia AFL-CIO and a Virginia
resident whose illness required her to take drugs on a daily basis. It was probably good
strategy for the consumer to bring the suit rather than a pharmacist because it forced the
court to focus on the first amendment right to receive information rather than on due process.
See note 20 infra and accompanying text.

2. The Virginia State Board of Pharmacy is the regulating body and licensing authority
for all Virginia pharmacists.

3. VA. CODE ANN. § 54-524.35 (1974) provides in part:
Any pharmacist shall be considered guilty of unprofessional conduct who . . . (2)
issues, publishes, broadcasts by radio, or otherwise, or distributes or uses in any
way whatsoever advertising matter in which statements are made about his profes-
sional service which have a tendency to deceive or defraud the public, contrary to
the public health and welfare; or (3) publishes, advertises or promotes, directly or
indirectly, in any manner whatsoever, any amount, price, fee, premium, discount,
rebate or credit terms for professional services or for drugs containing narcotics or
for any drugs which may be dispensed only by prescription.
4. 96 S. Ct. at 1823.
5. Virginia Citizens Consumers Council, Inc. v. Virginia State Bd. of Pharmacy, 373

F. Supp. 683 (E.D. Va. 1974), aff'd, 96 S. Ct. 1817 (1976).
6. 96 S. Ct. at 1826. The Court also held that the plaintiffs, though not directly affected

by the statute, had standing to exert their first amendment rights. The Court stated that
there is a first amendment right to "receive information and ideas." Id. at 1823. The dissent
argued that there was no such right when the information could be obtained another way and
then freely disseminated by the aggrieved party. Id. at 1836. The majority dismissed this
argument and said "We are aware of no general principle that freedom of speech may be
abridged when the speaker's listeners could come by his message by some other means. . ..

Nor have we recognized any such limitation on the independent right of the listener to receive
the information sought to be communicated." Id. at 1823 n.15 (1976); see Procunier v. Marti-
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In Virginia State Board of Pharmacy v. Virginia Citizens Coun-
cil, Inc.,7 the Court began its analysis of the commercial speech
issue by accepting, as accurate statements of the law, several basic
propositions. The Court noted that speech is not removed from the
penumbra of first amendment protection merely because money is
spent to project it or because it is in a form that is sold for profit or
involves a solicitation to purchase, pay, or contribute money.' Con-
sequently, the Court concluded that the content, rather than the
form, of the speech determines whether it is deserving of first
amendment protection.' Further, the Court explained that speech
is not stripped of its protection simply because the content of the
speech is on a commercial subject or is factual in nature rather than
editorial.1°

Next considered were the parties' interests in maintaining a
free flow of commercial information. The Court concluded that the
advertiser's purely economic interest in the speech in question did
not necessarily deprive him of first amendment protection." The
Court then recognized the general interest of society in the free flow
of commercial information" as well as the importance of that infor-
mation to the welfare of the consumer. 3 However, the Court noted
there is no general requirement that the information be of great
public interest or importance because such a line would be impossi-
ble to draw. 4

Against these interests, the Court balanced the state's interest
in maintaining the advertising ban. Virginia argued that competi-

nez, 416 U.S. 396, 408-09 (1974); Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972); Lamont
v. Postmaster General, 381 U.S. 301, 308 (1965) (concurring opinion).

7. 96 S. Ct. 1817 (1976).
8. Id. at 1825.
9. Id.
10. Id.
11. Id. at 1826. To support this observation the Court noted that in labor disputes, both

employers and employees enjoy first amendment protection though their interests are conced-
edly economic. See, NLRB v. Gissel Packing Co., 395 U.S. 575, 617-18 (1969); NLRB v.
Virginia Elec. & Power Co., 314 U.S. 469, 477 (1941); AFL v. Swing, 312 U.S. 321, 325-26
(1941); Thornhill v. Alabama, 310 U.S. 88, 102 (1940). The Court used this example only to
show that in "some circumstances speech of an entirely private and economic character"
enjoys first amendment protection. 96 S. Ct. at 1826 n.17.

12. 96 S. Ct. at 1827. This Court gave as examples, advertising for legal abortion referral
services; for artificial furs as an alternative to the extinction of wildlife; and for buying
domestic goods to improve the United States job market.

13. For example, studies of prescription drugs show that the price variation for the same
drug may vary up to 1200%. Id. at 1821-22 n.il.

14. 96 S. Ct. at 1827.
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tive advertising would adversely affect the health of its citizens
because the pharmacists would tend to economize, 5 thus reducing
the quality of products and service." Virginia also maintained that
the expense of advertising would inflate the cost of drugs." Further-
more, it was argued that a stable pharmacist-customer relationship
would be lost because of price shopping. This, in turn, would pre-
vent the pharmacist from monitoring a customer's drug consump-
tion. Finally, Virginia argued that the removal of the ban would
damage pharmacists' professional image and reduce their status to
that of a mere retailer."' The Court recognized that in the past these
arguments have been sufficient to sustain advertising bans against
due process and equal protection challenges, but concluded that the
first amendment casts them in a "different light." 0

The Court stated that the alternative to Virginia's highly pater-
nalistic approach was to assume that a properly informed public
would perceive its own best interests and make its choice accord-
ingly." The Court reasoned that the choice between the "paternalis-
tic" and "informed public" approach is predetermined by the first
amendment.2 To allow the channels of communication to be closed
would be a direct violation of first amendment principles. Accord-
ingly, the Court held that a state may not, consistent with the first
amendment, proscribe all truthful and non-misleading prescription
drug price advertising. 3 The Court concluded its discussion by stat-
ing that the time, place, and manner of advertising could be consti-

15. Id. at 1828. The state argued that because of competitive demands, pharmacists
would tend to order drugs in larger quantities than needed to take advantage of price breaks.
This in turn would lead to the deterioration of some drugs because they were left on the shelf
too long. The state also contended that personal service to the customer would be reduced
because pharmacists would economize by reducing such costly personal services as monitor-
ing.

16. Id. at 1829.
17. Id. at 1828. The Court noted a FTC staff report that suggests an opposite conclu-

sion. Id. at 1827-28 n.20.
18. Id. at 1828. "Monitoring" is a system used to maintain a record of the patient's

allergies and previous prescriptions. The theory is that if a doctor mistakenly prescribes a
drug that would be harmful to the patient, the pharmacist would be in a position to correct
the mistake. The Court noted there is serious doubt concerning the value of monitoring. Id.
at 1828 n.22.

19. Id. at 1829. The Court dismissed these arguments and noted that the Virginia State
Board of Pharmacy closely regulates pharmacists and can guarantee high professional stan-
dards.

20. Id.
21. Id.
22. Id.
23. Id. at 1830.
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tutionally regulated if it served a significant government interest
and if alternative channels of communication were available. 24

In concurring opinions, Chief Justice Burger and Justice Stew-
art emphasized the extent of permissible state regulation of com-
mercial speech. Chief Justice Burger also stressed that different
factors would control in considering state regulation or prohibition
of advertising by the traditional professions of medicine and law. 5

Justice Rehnquist, in his dissent,28 was particularly concerned
that the majority's decision would open the door to virtually unre-
stricted advertising by doctors and lawyers as long as the advertise-
ment was not false or misleading. He also indicated that the major-
ity actually reached its decision on due process grounds and thus
improperly interfered with the judgment of the state legislature.

The commercial speech doctrine struck down in Virginia State
Board of Pharmacy27 originated with Valentine v. Chrestensen.21

This case concerned a New York anti-littering ordinance that pro-
scribed the distribution of handbills or other advertising material.
In an attempt to circumvent the ordinance, Chrestensen included
a social protest on the reverse side of an advertising handbill and
claimed first amendment protection. Nevertheless, he was arrested
and convicted for violation of the ordinance. The Supreme Court,
in upholding the conviction, held that although the first amend-
ment would forbid the banning of all communication by handbill in
public thoroughfares, it imposed "no such restraint on government
as respects purely commercial advertising. '2 9 Thus, without citing
any authority, the Supreme Court exempted purely commercial
speech from first amendment protection.

A year later, the Supreme Court was faced with two major cases
involving the commercial aspect of the distribution of handbills
containing a religious message. In Murdock v. Pennsylvania,30 the
religious material was sold rather than given away; whereas in

24. Id. The Court also noted that the state may protect against false, misleading, or
illegal advertising and that the special problems of the electronic media were not considered.

25. Id. at 1831-32. (concurring opinion) (Burger, C.J., concurring).
26. Id. at 1835-39. (dissenting opinion) (Rehnquist, J., dissenting).
27. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 96 S.

Ct. 1817 (1976).
28. 316 U.S. 52 (1942). For further discussion of the commercial speech doctrine see 10

U. RICHMOND L. REV. 427 (1976); 23 DEPAUL L. REV. 1258 (1974); 37 BROOKLYN L. REV. 617
(1971).

29. 316 U.S. at 54.
30. 319 U.S. 105 (1943).
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Jamison v. Texas,3 the literature was not sold, but it did solicit
donations and invite the purchase of religious books. In both cases
the Court held the ordinances banning distribution of the material
unconstitutional. Although the Court recognized the viability of the
commercial speech exception to first amendment protection, it
found that the purpose of the handbills was to further a religious
belief and, as such, was not purely commercial.

Breard v. Alexandria," decided almost a decade later, lent fur-
ther support to the Chrestensen commercial speech exception to
first amendment protection. In Breard, the Court upheld a city
ordinance that prohibited door-to-door solicitation of magazine sub-
scriptions. The Court reasoned that the selling brought into the
transaction a commercial feature that was unprotected. 3

In New York Times Co. v. Sullivan,31 the Court changed its
approach to the commercial speech doctrine by looking to the con-
tent of the speech rather than its purpose to determine whether it
was commercial speech and thus exempt from first amendment
protection. The case concerned a libel suit against the New York
Times for printing an advertisement critical of Sullivan's actions as
an Alabama public official. Sullivan argued that because the state-
ment in controversy was part of a paid commercial advertisement,
it was commercial speech and, therefore, not entitled to first amend-
ment protection. Examining the content of the advertisement, the
Court said that because the advertisement "communicated infor-
mation, expressed opinion, recited grievances, protested claimed
abuses, and sought financial support on behalf of a movement
whose existence and objectives are matters of the highest public
interest and concern,"u it was not purely commercial speech. Thus,
even though the purpose of the New York Times in printing the
advertisement was commercial, its content was deemed deserving
of first amendment protection.

Although Sullivan marked a change in the Court's analysis of
commercial speech, the commercial speech doctrine as a whole re-
mained intact. The first hint of a retreat from the commercial

31. 318 U.S. 413 (1943).
32. 341 U.S. 622 (1951).
33. Id. at 642. Although the case was decided primarily on right of privacy grounds, it

was considered an explicit reaffirmation of the commercial speech doctrine. See note 28
supra.

34. 376 U.S. 254 (1964).
35. Id. at 266. The matters of highest public interest and concern were the civil rights

movement in general and Dr. Martin Luther King in particular.
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speech doctrine appeared in Pittsburgh Press Co. v. Pittsburgh
Commission on Human Relations. 3 There, an ordinance aimed at
reducing sex discrimination by prohibiting newspapers from listing
employment advertisements by sex was upheld by the Supreme
Court. Examining the content of the advertisements, the Court de-
clared " . . . the advertisements . . . resemble the Chrestensen
rather than the Sullivan advertisement" and thus were "classic
examples of commercial speech. ' 37 However, the case was not de-
cided entirely on commercial speech grounds. The Court reinforced
its holding that the advertisement was not protected speech by
recognizing that the advertisement illegally furthered sex discrimi-
nation.38 The Court indicated in dictum that in some situations
commercial speech could prevail when balanced against an insuffi-
cient governmental interest in regulation. 39 Consequently,
Pittsburgh was not an explicit reaffirmation of the commercial
speech doctrine.

Two years later, in Bigelow v. Virginia,40 the Court followed its
dictum in Pittsburgh4" and made a clear retreat from the
Chrestensen commercial speech doctrine. Bigelow involved a state
attack on an advertisement by an out of state abortion referral
agency. The advertisement was alleged to be a violation of a Vir-
ginia ordinance that prohibited anyone from aiding in the procure-
ment of an abortion.4" The Supreme Court reversed the advertiser's
conviction,43 stating that the ordinance violated the first amend-
ment. As it did in Pittsburgh and Sullivan, the Court examined the
content of the speech to determine whether it was deserving of first
amendment protection. Stating that the general policy of the first

36. 413 U.S. 376 (1973).
37. Id. at 385.
38. Id. at 388; see Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Coun-

cil, Inc., 96 S. Ct. 1817 (1976) in which Justice Blackmun, speaking for the majority, explicitly
stated in Pittsburgh that the Court upheld the ordinance because the advertisements were
illegal. 96 S. Ct. at 1824.

39. 413 U.S. at 389.
40. 421 U.S. 809 (1975).
41. 413 U.S. at 389.
42. At that time, abortion was illegal in Virginia. The advertisement contained infor-

mation explaining that abortions were legal in New York and offered to help those women
who wanted to secure an abortion by making the necessary arrangements.

43. The Court first remanded the case to the Virginia Supreme Court with instructions
to reconsider the case in light of Roe v. Wade, 410 U.S. 113 (1973); and Doe v. Bolton, 410
U.S. 179 (1973). The Virginia Supreme Court reaffirmed the conviction and the United States
Supreme Court then reversed.
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amendment favors dissemination of information and opinions,44 the
Court concluded that the advertisement was of clear public interest
and was not pure commercial speech.4" After it was determined that
the advertisement had first amendment value, the Court used a
balancing test to weigh the worth of the prohibited speech against
the state's interest in regulating it. The value of the prohibited
information and the fact that it did not endorse illegal activity were
particularly stressed. In considering the state's interest, the Court
seemed to require that the regulation be necessary and that it be the
least restrictive alternative." The Court concluded that the state's
interest was outweighed by the public value of the information con-
tained in the abortion advertisement.

After Bigelow, the stage was set for the Court to correct the
"casual, almost offhand"47 remark in Chrestensen that was the sub-
ject of extensive litigation in subsequent years. Finally, in Virginia
State Board of Pharmacy," the Court came full circle and effec-
tively overruled Chrestensen. However, the Court did not extend to
commercial speech the full measure of first amendment protection
that it has given even obnoxious ideological speech." The Court
stressed that there were significant differences between commercial

44. For a general discussion of first amendment policies see Redish, The First Amend-
ment in the Marketplace: Commercial Speech and the Values of Free Expression, 39 GEo.
WASH. L. REV. 429 (1971).

45. The Court also described the holding in Chrestensen as "distinctly a limited one;"
the ordinance was upheld as "a reasonable regulation of the manner in which commercial
advertising could be distributed." 421 U.S. at 819.

46. It should be noted that the Court has consistently sustained advertising restrictions
when squarely faced with a due process argument. In Head v. New Mexico, 374 U.S. 424
(1963), the Court concluded that an ordinance restricting the advertising by optometrists was
a valid exercise of the state's police power and that due process was not violated. The first
amendment issue was raised, but the Court refused to consider it because it had not been
presented to the state courts nor properly preserved for appeal. See also Williamson v. Lee
Optical, Inc., 348 U.S. 483 (1955); Simler v. Oregon State Bd. of Dental Examiners, 294 U.S.
608 (1935). Patterson Drug Co. v. Kingery, 305 F. Supp. 821 (W.D. Va. 1969), is a case with
facts substantially the same as those in Virginia State Bd. of Pharmacy. The ordinance in
question was alleged to be violative of the first amendment and the due process clause of the
fourteenth amendment. The district court held that due process was not violated because the
ordinance was a valid exercise of the state's police power. In considering the first amendment
question, the district court cited Chrestensen and stated that regulation of commercial adver-
tising does not intrude upon first amendment rights. The fact that no appeal was taken from
this holding may have enabled the commercial speech exception to the first amendment to
survive for an additional seven years.

47. Cammarano v. United States, 358 U.S. 498, 514 (1959) (concurring opinion) (Doug-
las, J., concurring).

48. 96 S. Ct. 1817 (1976).
49. See, e.g., Terminiello v. Chicago, 337 U.S. 1 (1949).
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speech and ideological speech and that these differences allow a
different degree of first amendment protection to be afforded com-
mercial speech.50 The different degree of protection is in reality a
lesser degree of protection because it allows the Court, in its balanc-
ing process, to assign less weight to commercial speech than to
ideological speech. The Court considered this lesser degree of pro-
tection justified because the greater "objectivity and hardiness of
commercial speech, may make it less necessary to tolerate inaccur-
ate statements for fear of silencing the speaker."'"

The significance of the lesser degree of protection lies in the
determination of the extent to which commercial speech can be
regulated. States will be allowed to regulate commercial speech to
a much greater degree than they can regulate forms of speech tradi-
tionally protected by the first amendment. For example, a commer-
cial speech regulation may be valid if it proscribes drug advertising
by one particular media, such as the electronic media, rather than
in all medias.52 In considering such a regulation, the Court would
probably balance the state interest served by the ban against the
public interest served by the commercial speech in that particular
media and might conclude that the state's interest should prevail.
However, if the speech proscribed by the same regulation was ideo-
logical rather than commercial, more weight would be assigned to
it because of its preferred position. Consequently, the first amend-
ment interest in protecting ideological speech in all medias would
probably outweigh the state's interest in proscribing it. Therefore,
by the Court's process of balancing, the reduced protection afforded
commercial speech would allow a regulation to pass constitutional
standards, whereas the higher status of the ideological speech would
cause the same regulation to fall.

By deciding that the first amendment extends protection to
commercial speech, the possible expansion of this ruling to allow

50. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 96 S.
Ct. 1817, 1830 n.24 (1976).

51. Id.
52. The Court indicated that "time, place and manner" restrictions would be within

the scope of the state's regulatory powers. 96 S. Ct. at 1830. Therefore, the dissent's concern
over the possible loss of regulation of the electronic media is unjustified, especially in light
of the Court's traditional view that the "unique characteristics of electronic communication
make it especially subject to regulation in the public interest." Capitol Broadcasting Co. v.
Mitchell, 333 F. Supp. 582, 584 (D.D.C. 1971), aff'd mem. sub norn. Capitol Broadcasting
Co. v. Kleindienst, 405 U.S. 1000 (1972). Also, see Red Lion Broadcasting Co. v. F.C.C., 395
U.S. 367 (1969).
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public advertising by other professionals becomes an issue of signifi-
cant importance. The majority, in dictum, apparently was attempt-
ing to limit the holding in Virginia State Board of Pharmacy to the
facts in issue.53 The Court was careful to stress the distinction be-
tween advertising prescription drug prices and advertising profes-
sional services because the truthfulness of service advertisements
cannot be determined as accurately as the truthfulness of product
advertisements. 4 Accordingly, the state's interest in the strict regu-
lation of service advertisements may carry comparatively more
weight than its interest in the similar regulation of products." If, as
the Court stated, its concern is with the ability to determine the
undistorted truthfulness of an advertisement," it would seem to
follow that if the accuracy of a professional service advertisement
can be readily established, it too would be protected by the first
amendment. With that in mind, it is difficult to perceive how the
state will be able to completely prevent doctors from advertising the
cost of an examination, or lawyers from advertising the price of an
initial conference because the accuracy of those advertisements can
be easily proved. A state may, of course, impose reasonable time,
place, and manner regulations,57 but it may not be able to com-
pletely prohibit the advertising. Conversely, advertisements claim-
ing superiority of service, for example, could probably be prohibited
if the accuracy of such claims cannot be readily determined. Conse-
quently, the reasoning of the Court in Virginia State Board of

53. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 96 S.
Ct. 1817, 1831 n.25 (1976).

54. It should be remembered that in balancing, professional service advertisements may
carry less weight than retail product advertisements because the accuracy of the service
advertisements is much more difficult to establish. 96 S. Ct. at 1830 n.25. Consequently, just
as commercial speech in general carries less weight than ideological speech, professional
service advertisements could carry less weight than retail product advertisements. Therefore
the state's interest in regulating professional service commercial speech could be greater than
its interest in regulating retail product commercial speech.

55. Chief Justice Burger in his concurrence goes one step further:
I doubt that we know enough about evaluating the quality of medical and legal
service to know which claims of superiority are "misleading" and which are justifia-
ble. Nor am I sure that even advertising the price of certain professional services is
not inherently misleading, since what the professional must do will vary greatly in
individual cases. 96 S. Ct. at 1832.

Thus, advertising for the traditional professional services may be inherently misleading and,
as such, would not enjoy first amendment protection.

56. 96 S. Ct. at 1830.
57. Time, place and manner regulations may be imposed on ideological speech as well

as commercial speech, Grayned v. City of Rockford, 408 U.S. 104, 115 (1972). However, more
severe regulations of commercial speech will probably be allowed.
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Pharmacy" may be extended in the future to allow public advertis-
ing concerning professional services if those advertisements are
truthful and not misleading.

In Virginia State Board of Pharmacy,59 the Court recognized the
error of the commercial speech doctrine born in Chrestensen and
correctly restored commercial speech into the protective realm of
the first amendment. The Court has revived an important dimen-
sion of first amendment protection. Although the protection af-
forded commercial speech is of a lesser degree than that afforded
ideological speech, the Court's decision is nevertheless significant
because it recognizes that the first amendment protects the free flow
of truthful commercial information.

John H. Sowell, III

58. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 96 S.
Ct. 1817 (1976).

59. Id.
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