
Constitutional Law-Fifth Amendment- Adverse Inferences
May Be Drawn From the Refusal of a Prison Inmate to Testify
at a Disciplinary Hearing. Baxter v. Palmigiano, 96 S. Ct. 1551
(1976).

Nicholas A. Palmigiano, an inmate of a Rhode Island Correc-
tional Institution, was charged by corrections officials with creating
a disturbance likely to result in a riot. At a subsequent disciplinary
hearing officials told Palmigiano that the offense was punishable by
state law. He was also informed that the Rhode Island prison rules
allowed him the right to remain silent at the disciplinary hearing,
but that adverse inferences could be drawn from his silence. Palmi-
giano chose to remain silent, and the disciplinary board, finding him
guilty of prison rule infractions, ordered that he receive 30 days
punitive segregation.' Alleging the disciplinary proceedings violated
his fifth amendment right to remain silent, Palmigiano filed suit for
damages and injunctive relief under 42 U.S.C. § 1983.2 After an
evidentiary hearing the district court denied relief.3 The court of
appeals reversed the district court and held that the fifth
amendment requires that an inmate be informed of his right to
remain silent and that his silence could not be used against him.'
The Supreme Court granted certiorari, reversed the court of appeals
decision,' and held that an inmate facing a disciplinary hearing has
the right to remain silent, but that adverse inferences may be drawn
from the silence.'

In Baxter v. Palmigiano7 the Supreme Court had to decide
whether the corrections officials violated Palmigiano's right to re-

1. Baxter v. Palmigiano, 96 S. Ct. 1551, 1555 (1976).
2. Id. at 1555.
3. Id.
4. Palmigiano v. Baxter, 487 F.2d 1280 (1st Cir. 1973). The Supreme Court granted

certiorari, vacated the judgment of the court of appeals, and remanded for reconsideration
under Wolff v. McDonnell, 418 U.S. 539 (1974). On remand the court of appeals reaffirmed
but modified its earlier decision. 510 F.2d 534 (lst Cir. 1974).

5. The Supreme Court consolidated Palmigiano's case with that of Alejandro R. Ferrell,
an inmate of San Quentin. Ferrell had brought suit against San Quentin under 42 U.S.C. §
1983, alleging the prison disciplinary proceedings violated his rights to due process guaran-
teed by the fourteenth amendment by denying him access to legal counsel at the disciplinary
hearing. The Court held the issue of the right to procedural due process at a hearing where
the sanctions are only temporary was premature because Ferrell had suffered no temporary
deprivation of privileges. The Court disposed of Ferrell's and Palmigiano's claims of right to
counsel at disciplinary hearings by referring to Wolff v. McDonnell, note 4 supra. 96 S. Ct.
at 1555.

6. 96 S. Ct. at 1558-59.
7. 96 S. Ct. 1551 (1976).
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main silent by drawing adverse inferences from his silence at the
disciplinary hearing. The Court began its analysis with the premise
that the fifth amendment protects persons from being called as
witnesses against themselves and, absent immunity, gives them the
right not to answer official inquiries in any civil or criminal proceed-
ing where the answers might be self-incriminating.8 Furthermore,
the Court recognized that it is unconstitutional to draw adverse
inferences from silence in a criminal proceeding.9 However, the
Court found that, because prison disciplinary hearings are not crim-
inal proceedings, adverse inferences could be drawn from Palmigi-
ano's silence. In addition, the Court held that Palmigiano was not
compelled to testify because no criminal charges were pending
against him, nor had the state sought to make use of his silence in
any criminal proceeding. 0 Because Rhode Island law requires
that disciplinary decisions be based on substantial evidence, and
further, because the record in this case revealed that Palmigiano's
silence was given only the evidentiary value warranted by the facts,
the Court concluded that Palmigiano's exercise of the right to re-
main silent had not been unconstitutionally penalized." This con-
clusion was said to be consistent with the prevailing rule that draw-
ing adverse inferences from silence in civil cases is permissible.'

In reaching its conclusion, the Court distinguished earlier civil
cases, referred to as the Garrity-Lefkowitz line, in which the adverse
inferences drawn from silence had been held unconstitutional.' 3 The
majority said it had condemned the state action in these cases be-
cause penalties had been automatically imposed when the persons
had refused to testify." The Court reasoned that the Garrity-
Lefkowitz cases differed from the case at bar because disciplinary
measures were not automatically imposed when Palmigiano refused
to testify.'5 Satisfied that Palmigiano's right to remain silent had
not been violated, the Court stated that it has "consistently" held

8. Id. at 1556.
9. Id. at 1557.
10. Id.
11. Id., citing Morris v. Travisono, 310 F. Supp. 857, 873 (D.R.I. 1970).
12. 96 S. Ct. at 1558.
13. Id. at 1557, citing Lefkowitz v. Turley, 414 U.S. 70 (1973); Gardner v. Broderick,

392 U.S. 273 (1968); Sanitation Men v. Sanitation Comm'r, 392 U.S. 280 (1968); Garrity v.
New Jersey, 385 U.S. 493 (1967).

14. The penalty in Gardner, Sanitation Men, and Garrity was the loss of public employ-
ment. The penalty in Lefkowitz was the loss of present contracts and future contract eligibil-
ity with the state. Cases cited at note 13 supra.

15. Baxter v. Palmigiano, 96 S. Ct. 1551, 1557 (1976).
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that in certain situations silence when accused is a relevant fact
admissible as evidence."6

Mr. Justice Brennan and Mr. Justice Marshall17 dissented from
the majority's conclusion that prison officials may draw adverse
inferences from a prisoner's silence at a disciplinary hearing."8 Bren-
nan disagreed with the majority on four points. First, he argued that
adverse inferences should not be drawn in any proceeding, civil or
criminal, where the state is a party to the proceeding. His conten-
tion was that persons facing the state will feel compelled to testify
by the immense power brought to bear by the state." Second, Bren-
nan disagreed with the majority's interpretation of the Garrity-
Lefkowitz line of cases." Justice Brennan found the state action in
those cases unconstitutional not because the penalties were auto-
matic, but because they were imposed on the exercise of the right
to remain silent.2 He argued that the right to remain silent is mean-
ingless if its exercise is penalized in any manner that makes it more
costly.2 Accordingly, he concluded that Palmigiano's exercise of the
right to remain silent was made costly by the drawing of adverse
inferences. Third, Justice Brennan disagreed with the majority's
acceptance of the prevailing rule that adverse inferences are permis-
sible in civil cases. He argued that although the rule may prevail in
state courts, it had not been approved by the Supreme Court until
Baxter v. Palmigiano .2 , Fourth, Justice Brennan disagreed with the
majority's holding that silence when accused may be probative evi-
dence of guilt. He stated that placing probative value on silence
"overlooks the hornbook teaching" that the right to remain silent
was designed primarily to protect the innocent.?

In construing the fifth amendment right to remain silent, the
Supreme Court has continually held that a person may not be com-

16. Id. at 1558.
17. Mr. Justice Stevens took no part in the discussion or consideration of this case. Id.

at 1561.
18. Id. Brennan and Marshall dissented from the portions of the majority opinion that

reaffirmed Wolff v. McDonnell, 418 U.S. 539 (1974), for the same reasons stated in their
dissent in Wolff. They concurred with the portion of the majority opinion that held premature
the issue of slight deprivation of privileges on the ground that the prisoners had suffered no
slight deprivations. Supra at note 5.

19. Id. at 1565.
20. Id. at 1562-65.
21. Id. at 1565.
22. Id. at 1564.
23. Id. at 1565.
24. Id. at 1565-66.
25. Id. at 1568.
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pelled to give self-incriminating testimony." Since 1891, the Su-
preme Court has recognized the right of persons to remain silent in
any case, civil or criminal, where later criminal proceedings are
possible. 7 Initially, the Supreme Court limited this protection to
federal proceedings,"' but the right to remain silent was extended to
parties in state proceedings in Malloy v. Hogan.9

In Malloy v. Hogan0 the Supreme Court succinctly stated its
interpretation of the right to remain silent. The Court said that the
fifth amendment establishes the " . . . right of a person to remain
silent unless he chooses to speak in the unfettered exercise of his
own will, and to suffer no penalty . . ." if he does remain silent.'
The Malloy reasoning has been followed by the Court in both civil
and criminal cases. For example, in Griffin v. California,32 a crimi-
nal case, the state prosecutor had commented on the defendant's
refusal to testify. The Supreme Court condemned this practice and
reasoned that, by commenting on the silence, the prosecutor was
attempting to compel the defendant to testify.13 The prosecutor's
actions were described as penalizing the defendant's exercise of the
right to remain silent.34 The Court also applied the Malloy reasoning
in Spevack v. Klein,3 5 a civil case where state officials had disbarred
an attorney when he exercised the right to remain silent. The Su-
preme Court held that the fifth amendment secures a person's right
to remain silent and to suffer no penalty for silence. A penalty was
not restricted to a fine or imprisonment, but was defined as any
sanction making the exercise of the right to remain silent more
costly.36 To disbar the attorney for remaining silent was seen as a
strong compulsion to testify and a penalty on his exercise of the
right to remain silent7.3 In the Garrity-Lefkowitz line of cases3 the
Supreme Court established the principle that it is unconstitutional

26. E.g., Lefkowitz v. Turley, 414 U.S. 70 (1973).
27. See, e.g., Counselman v. Hitchcock, 142 U.S. 547 (1892).
28. Twinning v. New Jersey, 211 U.S. 78 (1908). See also Adamson v. California, 332

U.S. 46 (1947).
29. 378 U.S. 1 (1964). See Mapp v. Ohio, 367 U.S. 643 (1961), where the Supreme Court

implicitly extended the right to remain silent to parties to state actions.
30. 378 U.S. 1 (1964).
31. Id. at 8.
32. 380 U.S. 609 (1965).
33. Id. at 614-15.
34. Id.
35. 385 U.S. 511 (1967).
36. Id. at 514-16.
37. Id.
38. Cases cited note 13 supra.
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for the state to use economic sanctions to compel self-incriminating
statements. In Garrity v. New Jersey,9 policemen in New Jersey
were questioned about police misconduct. The policemen were told
that they had the right to remain silent but that they would be
discharged unless they waived the right. The Supreme Court held
that this loss of public employment was an unconstitutional penalty
on the exercise of the right to remain silent. 0 In Lefkowitz v.
Turley,4 private contractors refused to testify before a grand jury
inquiring into allegedly illegal state contracts. Pursuant to a state
statute the contractors lost present state contracts and future con-
tract eligibility with the state when they refused to waive the right
to remain silent.2 To the Supreme Court, the loss of contracts and
eligibility for future contracts was an impermissible penalty on the
exercise of the right to remain silent. 3

When the right to remain silent is not involved, however, the
Supreme Court has not been consistent in its approach to the proba-
tive value of silence. In an early case, Bilokumsky v. Tod," the
Supreme Court held that because deportation proceedings are civil
actions, a deportee's silence at the deportation hearing could be
used against him. However, the only inference drawn was that the
deportee was an alien. 5 But in another deportation case, Gastelum-
Quinones v. Kennedy," authorities had inferred from the individ-
ual's silence that he had "meaningful association" with the Com-
munist Party.47 The Supreme Court held that the evidence coupled
with the inference was insufficient to deport." The later cases ap-
pear to follow the Gastelum-Quinones decision rather than
Bilokumsky v. Tod. Illustrative of these later cases are the criminal
cases, Grunewald v. United States49 and United States v. Hale."0 In

39. 385 U.S. 493 (1967).
40. Id. at 497-98.
41. 414 U.S. 70 (1973).
42. Id. at 75-76.
43. Id. at 85.
44. 263 U.S. 149 (1923). See also Adamson v. California, 332 U.S. 46 (1947); Raffel v.

United States, 271 U.S. 494 (1926).
45. 263 U.S. at 154.
46. 374 U.S. 469 (1963).
47. 374 U.S. at 479. The government sought to establish "meaningful association" with

the Communist Party by the use of the inference.
48. Id.
49. 353 U.S. 391 (1957). See also Raffel v. United States, 271 U.S. 494 (1926); Johnson

v. United States, 318 U.S. 189 (1942).
50. 422 U.S. 171 (1975).
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Grunewald the defendant had refused to testify before the grand
jury but had testified at his later trial. The Supreme Court decided
that by testifying at trial the defendant had waived his riqht to
remain silent. The issue before the Supreme Court was whether any
probative value would be placed on the prior silence.5 ' The Supreme
Court held that it was improper to place probative value on the
silence and stated that " . . . [i]nnocent men are more likely to
plead the privilege in secret proceedings, where they testify without
advice of counsel and without opportunity for cross-examination,
than in open court proceedings .. "52 Moreover, in Hale where the
defendant remained silent at arrest, but waived his right to remain
silent by testifying at trial, the Supreme Court held that it was
improper to present the fact of the silence at arrest to the jury. The
Court stated that silence is usually so ambiguous that it is of little
probative value.13 Although the Court stated that silence when ac-
cused may be some evidence of guilt if it would have been natural
under the circumstances to respond,54 the Court held it would not
have been natural for the defendant to answer police questions only
minutes after he was told he had the right to remain silent.5

In Baxter v. Palmigiano,56 the Supreme Court, in holding that
Palmiqiano had the riqht to remain silent at the disciplinary hear-
ing,5" followed the well established rule that persons facing possible
later criminal proceedings cannot be compelled to give self-
incriminating testimony." However, the Court did not believe that
drawing adverse inferences from silence infringed on the prisoner's
right to remain silent. The Court's premise that the disciplinary
hearing is not a criminal proceeding implies it is a civil proceeding.
In any case, the Court treated and analyzed the disciplinary hearing
as a civil proceeding. The disciplinary hearing, however, bears closer
resemblance to a criminal proceeding than to a civil proceeding. In
disciplinary hearings, as in criminal proceedings, it is the govern-
ment, with all its power and investigatory abilities, that brings the
action and prosecutes the case against the accused. If the accused

51. Grunewald v. United States, 353 U.S. 391, 422 (1957).
52. Id. at 422.
53. United States v. Hale, 422 U.S. 171, 176 (1975).
54. Id. at 176.
55. Id. Hale had just been given Miranda warnings as required by the Supreme Court

decision in Miranda v. Arizona, 384 U.S. 436 (1966).
56. 96 S. Ct. 1551 (1976).
57. Id. at 1556.
58. Lefkowitz v. Turley, 414 U.S. 70 (1973). See note 26 supra and accompanying text.
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in a criminal action is found guilty, he is placed in government
custody or pays a fine to the government. When the accused is
punished by confinement, he is taken from the general population
and is deprived of certain liberties. If the accused is an inmate in a
prison, and the punishment is punitive segregation, the prisoner is
taken from the general prison population and is deprived of certain
liberties. In this respect the punitive segregation for the prisoner is
much like jail for the non-prisoner. In contrast is a civil action where
the parties are usually two more or less equal adversaries. Further-
more, an adverse civil judgment does not carry the stigma of an
adverse criminal judgment, nor does a civil judgment include con-
finement.

Even if prison disciplinary hearings are properly classified as
non-criminal, it appears that Supreme Court precedent prior to
Baxter mandated a result different than that reached by the Baxter
Court. The right to remain silent was involved and a prisoner facing
a disciplinary hearing should have the ". . . right . . .to remain
silent unless he chooses to speak in the unfettered exercise of his
own will, and to suffer no penalty . . ."I' for silence. To draw ad-
verse inferences from Palmigiano's silence was to make the exercise
of the right to remain silent more costly and was, in effect, an
attempt to compel him to testify at the disciplinary hearing. After
the testimony, the authorities might have more evidence against the
prisoner, leading to a future criminal proceeding where the testi-
mony from the disciplinary hearing will be admissible. 0 In Baxter,
the Court distinguished the Garrity-Lefkowitz line of cases6 on the
ground that the penalty in Baxter was not automatically imposed
when Palmigiano refused to testify, whereas apparently the penal-
ties in the Garrity-Lefkowitz cases were automatically imposed
when the persons exercised the right to remain silent.2 In Garrity
and Lefkowitz, however, the Court did not emphasize the automatic
nature of the penalties: the Court did emphasize the unconstitu-
tionality of any penalty on the right to remain silent. 3 Conspicu-
ously, in Baxter the Court did not discuss Malloy v. Hogan64 or

59. Spevack v. Klein, 385 U.S. 511, 514 (1967), citing Malloy v. Hogan, 378 U.S. 1, 8

(1964). See also the Garrity-Lefkowitz line of cases cited at note 13 supra.

60. Under the holding in Miranda, supra at note 55, the testimony at the disciplinary

hearing, if voluntarily given, would be admissible in a later criminal proceeding. Apparently,

following Baxter, the testimony would be voluntarily given even where the prisoner was told

that adverse inferences could be drawn if he exercised the right to remain silent.

61. Cases cited note 13 supra.
62. Baxter v. Palmigiano, 96 S. Ct. 1551, 1556 (1976).
63. See notes 37-43 supra and accompanying text.
64. 378 U.S. 1 (1964).
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Spevack v. Klein,65 where an impermissible penalty on the exercise
of the right to remain silent was unequivocally defined as any sanc-
tion making the exercise of that right more costly." The Court's
willingness to allow adverse inferences to be drawn from Palmigi-
ano's silence is an admission of the cost paid by an inmate for the
exercise of his fifth amendment right to remain silent. Apparently,
the Court concluded that the possibility of punitive segregation,
unlike the imposition of economic sanctions, 7 is not an impermissi-
ble penalty on the right to remain silent and does not compel testi-
mony, incriminating or otherwise.

Thus, satisfied that Palmigiano had not been compelled to tes-
tify by the drawing of adverse inferences, the Court concluded that
the prison officials could place probative value on the silence." In
allowing probative value to be placed on Palmigiano's silence, the
Court drew support from the statement in United States v. Hale"
that silence may be evidence of guilt when it would have been natu-
ral to answer the accusations. 70 In Baxter the Court did not examine
the circumstances to determine if it would have been natural for
Palmigiano to testify. In cases prior to Baxter,7 the Supreme Court
studied the fact situation in each case to see if it would have been
natural for the person to testify. In Bilokumsky v. Tod,72 the Court
determined that it was proper to attach probative value to the de-
portee's silence because the testimony concerning the citizenship
status would not be incriminating,73 and because the deportee had
been represented by counsel at the deportation hearing." But, in
Grunewald v. United States,75 where the defendant had refused to
testify before the grand jury but had testified at trial, the Supreme
Court would not attach probative value to the silence before the
grand jury.7" The Court stated that it is natural for an innocent
party to remain silent in a secret proceeding where he is denied

65. 385 U.S. 511 (1967).
66. Cases cited note 13 supra.
67. Cases cited note 13 supra.
68. Baxter v. Palmigiano, 96 S. Ct. 1551, 1558 (1976).
69. 422 U.S. 171 (1975).
70. Id. at 176.
71. E.g., Bilokumsky v. Tod, 263 U.S. 149 (1923); Grunewald v. United States, 353 U.S.

391 (1957); United States v. Hale, 422 U.S. 171 (1976).
72. 263 U.S. 149 (1923).
73. Id. at 155.
74. Id. at 154.
75. 353 U.S. 391 (1957).
76. Id. at 421.
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counsel and has little opportunity to cross-examine his accusers.77

Again, in United States v. Hale,"5 the defendant had refused to
answer questions at arrest but had testified at trial. With the self-
incrimination issue removed79 the Court examined the facts and
determined that persons are likely to remain silent at arrest when
they have just been informed that they have the right to remain
silent.80 Under the reasoning of these cases81 it was natural for Pal-
migiano to refuse to testify. By not examining the facts to determine
whether it would have been natural, the Court was able to disregard
the fact that Palmigiano had just been informed that he had the
right to remain silent, 2 and that prison inmates are not allowed
counsel or a realistic opportunity to cross-examine accusers."3 More-
over, in allowing probative value to be placed on Palmigiano's si-
lence, the Court disregarded the situation where an innocent party
is faced with strong circumstantial evidence. In that situation it is
more natural for the person to remain silent and make the other
party prove its case. But regardless of whether it would have been
natural for Palmigiano to testify if innocent, the Court should have
based its opinion on an examination of the facts rather than an
assumption that it would have been natural for him to answer the
questions.

Following the Supreme Court's decision in Baxter v.
Palmigiano, prison officials may treat disciplinary hearings as non-
criminal proceedings and, if a prisoner chooses to remain silent, may
draw adverse inferences from his silence. Although the proceeding
may result in punitive segregation and resembles a criminal pro-
ceeding, the officials may draw adverse inferences as if it were a civil
proceeding. The prisoner faces a dilemma wherein he must choose
between being punished for silence or possibly giving self-
incriminating testimony. To place the prisoner in this position vio-
lates the spirit of the earlier cases where the Supreme Court held
that government officials may not make the exercise of valid consti-
tutional rights more costly.8' Note, however, that Palmigiano's di-

77. Id. at 422.
78. 422 U.S. 171 (1975).
79. Id. at 174.
80. Id. at 177.
81. Cases cited note 71 supra.
82. Baxter v. Palmigiano, 96 S. Ct. 1551, 1556 (1976).
83. Id. at 1559. See also Wolff v. McDonnell, 418 U.S. 539 (1974).
84. Cases cited note 13 supra.
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lemma is not limited to prison disciplinary hearings but extends
to all civil actions. According to Baxter, the state may draw adverse
inferences from any person's silence in a civil action so long as no
automatic penalties are imposed. 5

Donald W Mills

85. Baxter v. Palmigiano, 96 S. Ct. 1551 (1976).


