
Constitutional Law-Reputation Not Protected As Liberty by
Due Process Clause. Paul v. Davis, 424 U.S. 693 (1976).

On June 14, 1971, Edward Charles Davis III was arrested in
Louisville, Kentucky, on a charge of shoplifting. After his arraign-
ment and plea of not guilty, the charge was filed for later disposi-
tion. In late 1972 the chiefs of police of Louisville and of Jefferson
County distributed 800 flyers entitled "Active Shoplifters" to area
merchants. The flyers included both the name and the photograph
of Davis. Shortly thereafter the shoplifting charge against Davis was
dismissed. Davis then brought an action under 42 U.S.C. § 1983
(1970) against the two chiefs.' The district court dismissed the com-
plaint,' but the Sixth Circuit reversed the district court's decision,
concluding that Davis had "alleged facts that constitute a denial of
due process of law."' The United States Supreme Court, with Jus-
tice Rehnquist writing for the majority,' reversed the Court of Ap-
peal's judgment. The Court concluded that one's interest in reputa-
tion is neither "liberty" nor "property" and is not protected by the
due process clause of the fourteenth amendment to the United
States Constitution.'

In making his due process claim, Davis asserted that he had
been deprived of "liberty" by the flyer because the "active shoplif-
ter" label imposed a stigma that would inhibit his entering business
establishments and that would seriously impair his future employ-
ment opportunities.' The Court recognized that "such consequences
may flow from the flyer" but rejected Davis' constitutional argu-
ment and held that he did not allege a deprivation of "liberty"
actionable in federal court under section 1983 and the fourteenth
amendment.' Instead, the Court characterized Davis' action as a
"classical claim" for defamation actionable in state court. The
Court stated that section 1983 was not meant to make all torts of

1. Paul v. Davis, 424 U.S. 693, 696 (1976).
2. Id. In an unreported decision, the district court held that Davis had not alleged facts

to establish that he had been "deprived of any right secured to him by the Constitution of
the United States." Id.

3. Davis v. Paul, 505 F.2d 1180, 1181 (6th Cir. 1974), rev'd, 424 U.S. 693 (1976).
4. The decision was 5-3, Justice Stevens taking no part.
5. Paul v. Davis, 424 U.S. 693, 712 (1976). The Court also noted that the due process

clause of the fifth amendment would be subject to the same interpretation in a federal action.
Id. at 702 n.3. An additional holding was that Davis had no right to privacy that would protect
him against disclosure of the fact of his arrest on a shoplifting charge. Id. at 713.

6. Id. at 697.
7. Id. at 697-701.
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state officials federal crimes; rather, a complainant must allege a
deprivation of a specific constitutional guarantee.'

The majority rejected Davis' constitutional claim because they
could find no specific constitutional protection of reputation.9 The
Court noted that the Court of Appeals had relied primarily on
Wisconsin v. Constantineau° to sustain the constitutional claim of
deprivation of "liberty." In analyzing the precedent relied on by
Constantineau, the majority could find no support for the assertion
that reputation alone, apart from deprivation of a more tangible
interest such as employment, is sufficient to require the procedural
protection of due process."' Constantineau was explained as involv-
ing a deprivation of the right to buy liquor, not damage to reputa-
tion alone."2 Nor did the majority find that state law recognized and
protected Davis' interest in the present enjoyment of reputation; 3

this initial recognition and protection was said to be necessary for
interests to attain constitutional status as "liberty" or "property." 4

Thus, the Court concluded that none of Davis' theories were based
upon constitutional guarantees and that section 1983 was not avail-
able to him. 15

In a vigorous dissent, Justice Brennan, joined by Justices Mar-
shall and White, attacked both the holding and the analysis of the
majority. The majority position that state tort law should be used
was characterized as "unfounded" and irrelevant to the determina-
tion of whether a cause of action existed under section 1983.16 Justice
Brennan noted that there was no question that the defamation was
action under color of law. 7 Therefore, the "only issue" was whether
there had been a deprivation of "liberty" or of "property" without
due process of law.' The dissenters stated that the result was "de-
monstrably inconsistent with our prior case law"'" and chided the

8. Id. at 700. The Court appeared concerned about there being no "stopping place" for
the use of section 1983. Id. at 698-99.

9. Id. at 700-01. The Court found reputation to be neither within the "liberty" concept
protected by the fourteenth amendment nor guaranteed by one of the provisions of the Bill
of Rights incorporated into the fourteenth amendment. Id. at 701-02, 712-13.

10. 400 U.S. 433 (1971).
11. Paul v. Davis, 424 U.S. 693, 706-07 (1976).
12. Id. at 708-09.
13. Id. at 711-12.
14. Id. at 710-11.
15. Id. at 713-14.
16. Id. at 715 (dissenting opinion).
17. Id. at 717.
18. Id.
19. Id. at 714.
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majority for failing to rationally distinguish those precedents. 0 The
dissenting Justices interpreted prior case law as establishing reputa-
tion as protected "liberty;"'" Constantineau was explained by them
as dealing with a stigma to reputation and not with a denial of the
right to purchase alcohol.2 The decision of the Court was dismissed
as having "no support in our relevant constitutional jurisprud-
ence."

23

Davis brought his complaint into federal court under 42 U.S.C.
§ 1983 (1970).24 This statute, a codification of an earlier version,2"
has its roots in the post Civil War effort to guarantee civil rights to
Negroes. Although designed in 1871 to meet a situation approaching
anarchy in the South,2 section 1983 has become in calmer times the
"basic source of rights of action to enforce constitutional limita-
tions. '27 The Supreme Court, in Monroe v. Pape,25 has stated three
purposes for section 1983: to override certain kinds of state laws; to
provide a remedy where state law is inadequate; and to provide a
federal remedy where the state remedy, though adequate in theory,
is not available in practice .2 The Court, in Monroe, stated:

It is no answer that the state has a law which if enforced would
give relief. The federal remedy is supplementary to the state rem-

20. Id. at 734.
21. Id. at 722-34. The dissent would have held that reputation had been "recognized

repeatedly . . . as being among the most cherished of rights enjoyed by a free people, and
therefore as falling within the concept of personal 'liberty.' " Id. at 722-23.

22. Id. at 729-30.
23. Id. at 721.
24. The full text of the statute reads:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress.
25. Act of April 20, 1871, Ch. 22, § 1, 17 Stat. 13. The statute was originally passed to

enforce the fourteenth amendment, but it was popularly known as the "Ku Klux Act." R.
BARDOLPH, THE CIVIL RIGHTS RECORD: BLACK AMERICANS AND THE LAW 1849-1870, at 52 (1970).

26. Shapo, Constitutional Tort: Monroe v. Pape and the Frontiers Beyond, 60 Nw. U.L.
REV. 277, 280 (1965). For a discussion of the legislative history of section 1983 see Monroe v.
Pape, 365 U.S. 167 (1961); Shapo, Constitutional Tort: Monroe v. Pape and the Frontiers
Beyond, 60 Nw. U.L. REV. 277, 279-82 (1965).

27. McCormick, Federalism and Section 1983: Limitations on Judicial Enforcement of
Constitutional Protections, 60 VA. L. REV. 1 (1974).

28. 365 U.S. 167 (1961).
29. Id. at 173-74.
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edy, and the latter need not be first sought and refused before the
federal one is invoked."

To utilize section 1983 a complainant must show two elements: first,
that the defendant has deprived him of a right secured by the Con-
stitution and laws of the United States; and second, that the defen-
dant has acted under color of state law."' "Under color of law" has
been defined by the Supreme Court as "[m]isuse of power, pos-
sessed by virtue of state law and made possible only because the
wrongdoer is clothed with the authority of state law."32 So a defen-
dant can be acting "under color of law" even when his action is in
violation of state law.33 Therefore, the only relevant considerations
in determining whether a complaint is cognizable under section
1983 are a deprivation of a constitutional right and the accomplish-
ment of that deprivation under color of law.

Because governmental deprivation of "liberty" without due
process of law is constitutionally forbidden,34 thereby satisfying the
requirements of section 1983, it is important to determine what is
encompassed within the "liberty" concept. Although difficult to
define exactly, "liberty" has traditionally been given a broad mean-
ing by the Supreme Court 5 and has not been limited to "mere
freedom from bodily restraint."3 Included in the Court's broad defi-
nition of "liberty" have been the right to travel,37 the right to
marry," the right to educate one's children in parochial schools,3"

30. Id. at 183. The Court had earlier stated its idea of the reason for section 1983:

[O]ne reason the legislation was passed was to afford a federal right in federal
courts because, by reason of prejudice, passion, neglect, intolerance or otherwise,
state laws might not be enforced and the claims of citizens to the enjoyment of
rights, privileges, and immunities guaranteed by the Fourteenth Amendment
might be denied by state agencies.

Id. at 180.
31. Adickes v. S.H. Kress & Co., 398 U.S. 144, 150 (1970).
32. United States v. Classic, 313 U.S. 299, 326 (1941). This principle was reaffirmed in

Screws v. United States, 325 U.S. 91, 109 (1945) and again in Monroe v. Pape, 365 U.S. 167,
187 (1961).

33. Monroe v. Pape, 365 U.S. 167, 184-85 (1961), quoting Screws v. United States, 325
U.S. 91 (1945).

34. U.S. CONST. amend. V (deprivation by federal government forbidden); U.S. CONST.
amend. XIV (deprivation by state government forbidden).

35. For the best statement of the Court's broad reading of "liberty" see Justice McRey-
nolds' oft-quoted statement in Meyer v. Nebraska, 262 U.S. 390, 399 (1923).

36. Boiling v. Sharpe, 347 U.S. 497, 499 (1954).
37. Aptheker v. Secretary of State, 378 U.S. 500, 505 (1964), quoting Kent v. Dulles,

357 U.S. 116, 127 (1958).
38. Loving v. Virginia, 388 U.S. 1, 12 (1967).
39. Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925).
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the right to teach and be taught a foreign language, 0 the right to
believe in and to teach pacifism,4' and the right to engage in lawful
occupations .42

Reputation was often mentioned as being within the "liberty"
concept in a series of cases dealing generally with government em-
ployees being branded disloyal. Early cases hinted in dicta or ins-
isted in individual opinions that reputation was a fundamental con-
cept and should be accorded constitutional protection.43 As a result
of these cases, individual members of the Court have urged that the
right to protect one's reputation is a "concept at the root of any
decent system of ordered liberty"44 and that due process protection
should be required when the government inflicts a "badge of in-
famy" upon an individual.15 They have specifically argued that gov-
ernment inflicted injury to reputation requires a hearing to rebut
the charges.46 However, before 1971, reputation and character were
thought by many to be protected by due process only when the
damage to reputation was likely to affect the individual in an eco-
nomic sense, such as preventing future employment.47 This joining
of injury to reputation to an economic injury was no doubt encour-
aged by language in Cafeteria Workers Local 473 v. McElroy."
There, in a case where a cook at a Naval Gun Factory lost her
security clearance and then her job, the majority stated that "gov-
ernment cannot bestow a badge of disloyalty or infamy, with an
attendant foreclosure from other employment opportunities."4

40. Meyer v. Nebraska, 262 U.S. 390, 399-400, 403 (1923).
41. Hamilton v. Regents of Univ. of California, 293 U.S. 245, 262 (1934).
42. Adams v. Tanner, 244 U.S. 590, 595-97 (1917).
43. See Jenkins v. McKeithen, 395 U.S. 411 (1969); Rosenblatt v. Baer, 383 U.S. 75

(1966) (Stewart, J., concurring); Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886 (1961)
(Brennan, J., dissenting); Peters v. Hobby, 349 U.S. 331 (1955) (Douglas, J., concurring);
Wieman v. Updegraff, 344 U.S. 183 (1952) (dictum); Joint Anti-Fascist Refugee Comm. v.
McGrath, 341 U.S. 123 (1951) (Douglas & Frankfurter, JJ., concurring).

44. Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring). Although
Rosenblatt is not a due process case, this opinion does indicate that reputation is a
fundamental concept that would require constitutional protection.

45. Cafeteria Workers Local 473 v. McElroy, 367 U.S. 886 (1961) (Brennan, J., dissent-
ing); Wieman v. Updegraff, 344 U.S. 183, 190-91 (1952) (dictum). The phrase "badge of
infamy," coined in Wieman, has been used by Justices who favor due process protection for
injuries to reputation to designate government inflicted stigmas.

46. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123 (1952) (Douglas &
Frankfurter, JJ., concurring).

47. E.g., 49 J. URBAN L. 589 (1971).
48. 367 U.S. 886 (1961).
49. Id. at 898. This language became a cornerstone for Justice Rehnquist's theory for

the majority in Paul v. Davis, 424 U.S. 693, 705-06 (1976). The Court in Cafeteria Workers
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With this background the Court in 1971 decided Wisconsin v.
Constantineau." The case involved government "posting" of an in-
dividual as an excessive drinker. Because of this "posting," retail
liquor sales to the individual were forbidden for one year. The
Constantineau majority stated:

The only issue present here is whether the label or characterization
given a person by "posting" . . . is . . .such a stigma or badge of
disgrace that procedural due process requires notice and an oppor-
tunity to be heard."

In holding that procedural due process was required before Grace
Constantineau could be "posted," the Court appeared to leave no
doubt that reputation, apart from other interests, is to be protected:

Where a person's good name, reputation, honor, or integrity is at
stake because of what the government is doing to him, notice and
an opportunity to be heard are essential.2

Constantineau apparently incorporated reputation into the
"liberty" concept, and later cases seemed to reinforce this principle.
Board of Regents v. Roth53 was a case involving a non-tenured state
college professor whose contract was not renewed. The Court noted
in dicta that had the college injured Roth's good name, due process
would "accord an opportunity to refute the charge."54 However, the
Roth Court held that "liberty" was not impaired because the college
did not base the professor's non-renewal on allegations of dishonesty
or immorality.55 A later Supreme Court case, Goss v. Lopez,5" involv-
ing public high school students suspended for ten days or less, spe-
cifically protected the students' "liberty" interest in reputation. 7

Finally, Justice Rehnquist, writing a plurality opinion in Arnett v.
Kennedy,"5 also appeared to recognize the "liberty" interest in repu-

held "liberty" not to be involved because the cook could find another job as a cook; thus her
right to follow her chosen profession was not impaired. 367 U.S. at 895-96.

50. 400 U.S. 433 (1971).
51. Id. at 436.
52. Id. at 437. This is the language Justice Rehnquist characterized as "ambiguous."

Paul v. Davis, 424 U.S. 693, 707-08 (1976).
53. 408 U.S. 564 (1972).
54. Id. at 573. The Court quoted Constantineau to support this assertion. Id. The

Constantineau quotation is found in the text at note 52 supra.
55. 408 U.S. at 573.
56. 419 U.S. 565 (1975).
57. Id. at 574-75. Again the Court quoted Constantineau. Id.
58. 416 U.S. 134 (1974). In Arnett the Court held that a post-termination hearing would

[Vol. 8:503
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tation. This case involved an OEO employee discharged for alleg-
edly making false and defamatory statements about co-workers. In
Arnett, Justice Rehnquist stated that the "liberty" involved was
"not offended by dismissal from employment itself, but by dis-
missal based upon an unsupported charge which could wrongfully
injure the reputation of an employee."5 He went on to state that
"the liberty right is the right to be free from being wrongfully stig-
matized by untrue and unsupported administrative charges." 0 By
the time Paul v. Davis reached the Supreme Court, reputation ap-
peared to be firmly established and repeatedly recognized as a "lib-
erty" interest protected by due process safeguards."'

The result of Paul v. Davis is twofold. One's interest in reputa-
tion alone is not protected by due process guarantees; Paul now
requires either that the defamation occur in the termination of em-
ployment or that interest in reputation be initially recognized and
protected by state law.62 This is a narrowing of the "liberty" concept
and is a retreat from precedent, though Paul purports to be guided
by that precedent. Necessarily, a second result is a narrowing of the
availability of section 1983 as an alternative to action in state
courts. The federal courts apparently have been closed when injury
to reputation alone is involved. This is true not only because Paul
held that injury not to be a deprivation of a constitutional right, but
also because the majority indicated that a state action for defama-
tion was the appropriate form of redress. 3 If Paul does require prior
use of state remedies to proceed under section 1983, that is a new
requirement. The statutory requirements 4 created by Congress
make no mention of section 1983 being a secondary remedy, and the
requirement of initial use of state remedies has been specifically
rejected by the Court. 5 If Paul can be broadly read to require the
closing of federal courts when state remedies are available,6 the

be sufficient compliance with due process and would allow the employee to clear his name.
Id. at 157. The Court did not question that there was a "liberty" interest in reputation; it
was only concerned with what procedure was required.

59. Id. at 157.
60. Id. at 163.
61. Paul v. Davis, 424 U.S. 693, 722-23 (1976) (dissenting opinion). See 49 J. URBAN L.

589 (1971). See, e.g., Kirp, Schools as Sorters: The Constitutional and Policy Implications of
Student Classification, 121 U. PA. L. REV. 705, 776-79 (1973).

62. Paul v. Davis, 424 U.S. 693, 706-12 (1976).
63. Id. at 697-98.
64. Note 24 supra and accompanying text.
65. Monroe v. Pape, 365 U.S. 167, 183 (1961).
66. Justice Brennan recognized this possible implication and registered strong disap-

proval of it in the dissent. Paul v. Davis, 424 U.S. 693, 715 (1976) (dissenting opinion).
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Court should quickly reexamine its position. Remedies such as sec-
tion 1983 are congressionally created and are designed to be inde-
pendent of and to be supplementary to state law. The federal courts
should remain open to those who feel, for one reason or another, that
the state courts will not provide an adequate or impartial forum. "7

By denying Davis' contention that reputation is protected by
due process as "liberty," the Supreme Court has emasculated the
case law that had gradually incorporated reputation into the "lib-
erty" concept." By characterizing the Constantineau language as
"ambiguous""9 and by straining to find another "possible interpre-
tation,"7 the Court has denied due process protection to an individ-
ual whose reputation has been injured as a result of a governmen-
tally inflicted "badge of infamy." The majority position in Paul
appears to be based on two erroneous interpretations of the reputa-
tion interest recognized in earlier cases.

First, by placing undue emphasis on termination of employ-
ment as an essential element of the reputation interest, Justice
Rehnquist has unnecessarily combined and confused the "property"
interest in employment often claimed by a terminated employee
with the "liberty" interest injured by being branded disloyal or
dishonest by the government. Paul now requires that the stigma
inflicted by a government occur in the course of termination of
employment." Only in Cafeteria Workers Local 473 v. McElroy is
there language which specifically ties the two interests together,72

but in that case the Court appears not to have discussed injury to
reputation but to have focused instead on the right to pursue a
chosen profession as "liberty."73 Further, in Roth the Court clearly
separated an injury to reputation alone from an injury that would
foreclose future employment opportunities.74 Finally, the Court in
Goss, a case with absolutely no connection to employment, specifi-

67. See the reaction to Paul of Edward Charles Davis HI in A "Keep Out" Sign on the
Courthouse Doors?, Jums DocToR, July/Aug. 1976, at 31, 31-32.

68. Paul v. Davis, 424 U.S. 693, 731-34 (1976) (dissenting opinion).
69. Paul v. Davis, 424 U.S. 693, 707-08 (1976).
70. Id. at 708-09.
71. Id. at 706-10. A reading of the cases would suggest, however, that the references to

employment were merely concerned with the individual fact situations involved or were
illustrating the effect damage to reputation could have on the employee. The dissenting
Justices consider this position the "obvious answer." Id. at 733 (dissenting opinion).

72. Note 49 supra and accompanying text.
73. Note 49 supra.
74. Board of Regents v. Roth, 408 U.S. 564, 573-74 (1972). The professor was not rehired,

but the interests the Court discussed were reputation and good name. Id. at 573.
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cally singled out reputation for protection as "liberty."7 The rele-
vant case law should be read as establishing, prior to Paul, an inde-
pendent interest in one's good name and reputation quite apart
from an interest in employment.

The majority in Paul also misconstrued the holding in
Constantineau to require that a "liberty" interest be previously
recognized by state law." The result is another combination and
confusion of "liberty" and "property." The Paul majority described
the injury in Constantineau as the state depriving Grace Constanti-
neau of the right to buy liquor. Thus procedural due process protec-
tion was required because of this altering of a legal status recognized
by state law, not because of the injury to reputation." But the
majority ignored the clear holding in Constantineau-that injury to
reputation by government action requires due process of law 7-and
did unnecessary harm to a protected area of "liberty." Prior recogni-
tion by state law has been used by the Court as a definition for
"property" interests,79 but the Court has apparently never before
used this as a requirement for a "liberty" interest." Justice Rehnqu-
ist cited Goss as support for his position that "liberty" interests
must have prior recognition by state law;"' but he only stated one
half of the holding. He correctly stated that Goss protected the
"property" right of students to attend public school, a right pre-
viously conferred by Ohio law. s" Goss, however, also specifically
protected the independent interest in the reputation of suspended
students, citing Constantineau and Roth to do so. 3 The Paul major-
ity ignored this aspect of Goss. In denying Davis' constitutional
interest in reputation because Kentucky law had not previously
guaranteed present enjoyment of reputation,84 the Court has placed

75. Goss v. Lopez, 419 U.S. 565, 574-75 (1972).
76. Paul v. Davis, 424 U.S. 693, 708 (1976).
77. Id. at 708-09. The Court read the language "because of what the government is

doing to him" to mean that government had deprived the individual of a right previously held
under state law. Id.

78. Note 52 supra and accompanying text.
79. Board of Regents v. Roth, 408 U.S. 564, 577 (1972). See Goss v. Lopez, 419 U.S.

565 (1975); Perry v, Sinderman, 408 U.S. 593 (1972); Goldberg v. Kelly, 397 U.S. 254 (1970).
80. Language supporting the definition of "liberty" suggested by Justice Rehnquist is

not apparent in the cases that have attempted to define "liberty." The dissenters stated that
the Court has "never" restricted "liberty" in this manner. Paul v. Davis, 424 U.S. 693, 722-
23 n.10 (1976) (dissenting opinion).

81. Paul v. Davis, 424 U.S. 693, 710 (1976).
82. Id.
83. Goss v. Lopez, 419 U.S. 565, 574-75 (1975).
84. Paul v. Davis, 424 U.S. 693, 711-12 (1976).
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an unwarranted restriction upon protected "liberty"-a restriction
caused by a failure to recognize that "liberty" and "property" are
separate interests.

Paul is an illogical decision, and the majority opinion does not
adequately answer why the Court turned its back on precedent and
denied Davis access to the federal courts. Perhaps one answer can
be seen in the drive by the federal judiciary for a congressional
reform of the federal court system-a movement that Chief Justice
Burger has long championed.15 He has consistently called for an
increase in the number of federal judgeships, for a decrease in their
caseload, and for a restriction of the jurisdiction of federal courts. 8

Paul can perhaps be viewed as part of a judicial effort to lessen the
workload of the federal court system.

Certainly if the Paul majority requires the initial use of avail-
able state remedies before use of section 1983, the Burger Court will
have restricted the use of federal courts. Paul appears to continue
the trend of several recent Court decisions in limiting access to the
federal courts for the federal civil rights plaintiff.87 Admittedly, judi-
cial economy is a worthy goal, and the crisis in the federal system
is real.8 8 Proposed solutions should be avoided, however, if they
result in an inhibition of the ability of the individual to bring a
federal question to the attention of a federal court.89

If restriction of access to federal courts was not the objective of
the Paul Court, though it was certainly a result, a further explana-

85. See, e.g., Burger, The State of the Judiciary-1975, 61 A.B.A.J. 439 (1975).
86. Id. An aspect of Chief Justice Burger's idea of sound judicial administration is the

federal concept of abstention. Under this doctrine the federal court will decline to act until
state law questions are decided by state courts. For a good explanation of his view of absten-
tion and its use see his dissent in Wisconsin v. Constantineau, 400 U.S. 433, 439 (1971)
(Burger, C.J., dissenting). The Chief Justice did not argue against the recognition of reputa-
tion as "liberty." Id.

87. Imbler v. Pachtman, 424 U.S. 409 (1976) (prosecutor's immunity); Rizzo v. Goode,
423 U.S. 362 (1976) (standing); Boehning v. Indiana State Employees Ass'n, 423 U.S. 6 (1975)
(abstention); Hicks v. Miranda, 422 U.S. 332 (1975) (federal review before state proceeding
initiated); Huffman v. Pursue, Ltd., 420 U.S. 592 (1975) (federal court enjoining state civil
proceeding); Younger v. Harris, 401 U.S. 37 (1971) (federal court enjoining state criminal
proceeding). For the American Civil Liberties Union view of the performance of the Burger
Court in this area see A "Keep Out" Sign On The Courthouse Doors?, JURIs DoCTOR,
July/Aug. 1976, at 31, 33-34.

88. See, H. FRIENDLY, FEDERAL JUISDICTION: A GENERAL VIEW 15-54, 75-107 (1973).
89. Elimination of diversity jurisdiction or an increase in federal judgeships would be

far superior to any solution which forces constitutional rights to yield. For a thorough analysis
of possible jurisdictional solutions to the congestion in the federal courts see Moore & Wicker,
Federal Jurisdiction: A Proposal To Simplify The System To Meet The Needs Of A Complex
Society, 1 FLA. ST. U.L. REV. 1 (1973).
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tion of the Court's decision may lie in the form of remedy Davis
sought. Rather than seeking a hearing (indeed, no hearing was pos-
sible to redress his injury), Davis sought damages from the police
chiefs under section 1983. The judicial reaction to this choice of
remedy may well be a thinly disguised fear of a deluge of damage
suits whenever a government arguably injures reputation. 0 Signifi-
cantly, perhaps, in the prior cases that discussed reputation as a
fundamental interest, the plaintiffs sought primarily equitable re-
lief or procedural protection." The Court in Paul was obviously
unwilling to recognize a substantive wrong under the due process
clause when government, without more, injures the reputation of an
individual.2 Consequently, Davis was denied the use of section 1983
and was forced to seek redress under the tort law of his state.

Whatever the reason behind the Court's decision, after Paul v.
Davis the possibilities for defamatory abuse by government officials
are myriad. Paul would appear to be a step backward to the brand-
ing of persons and individuals that occurred during the McCarthy
era and that led to the cases which Paul now effectively repudiates.
Paul also would appear to be a step toward the adjudication of guilt
without trial9 -a principle foreign to our system of criminal justice.
Paul v. Davis has severely narrowed a "liberty" right developed
gradually through more than twenty years of case law; it does this
by misconstruing and ignoring much of this precedent. The Court
has gone beyond a simple denial of a federal remedy to Edward
Davis. The Paul majority has denied due process protection to one's
interest in good name and reputation. Perhaps many years will be
required for a reevaluation of Paul v. Davis,9" but that reevaluation

90. Justice Rehnquist believed that sustaining Davis' claim would make "the
Fourteenth Amendment a font of tort law." Paul v. Davis, 424 U.S. 693, 701 (1976).

91. See cases cited in notes 43, 50, 53, 56 & 58 supra. The plaintiff in Rosenblatt, cited
in note 43 supra, sought damages, but his cause of action was libel under state tort law.

92. The statutory requisites to an action under section 1983 should insure that neither
it nor the fourteenth amendment becomes a source of federal tort law. See notes 31 & 32 supra
and accompanying text.

93. Many different lists may now appear; individuals may be labeled as "known"
homosexuals, rapists, campus radicals, Communists, subversives, or any other opprobrious
term that authorities choose. Paul v. Davis, 424 U.S. 693, 721 (1976) (dissenting opinion).
Irreparable damage to employment opportunities, school admissions, professional licensing,
and one's standing in the community is an inevitable result.

94. See id. at 725-29 (dissenting opinion).
95. That reevaluation is not likely in the immediate future. Bishop v. Wood, 96 S. Ct.

2074 (1976), decided after Paul, presented the Court with a case where the stigma did occur
in the termination of government employment. Although the situation appeared to be within
the protected area of reputation left by Paul, the Court held that because the statement in

19761
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must be undertaken by the Court to return to its former position in
Constantineau. Reputation must be restored to its rightful place as
"liberty" protected by due process of law against government in-
flicted injury.

James R. Raup

question occurred in a private oral communication and was never made public, the good name
and reputation of the terminated policeman were not impaired. Id. at 2079-80. Justice Bren-
nan, again in dissent, viewed Bishop as having destroyed the "last vestige of protection for
'liberty' " that Paul had allowed for reputation. Id. at 2081 (Brennan, J., dissenting).


