
Constitutional Law-The Death Penalty as Punishment for the
Crime of Murder Does Not Violate the Eighth Amendment.
Gregg v. Georgia, 96 S. Ct. 2909 (1976).

Troy Leon Gregg was charged and convicted on two counts of
armed robbery and two counts of murder.' On each of the four
counts the death penalty was assessed. 2 The Georgia Supreme Court
upheld the sentences for the murder convictions, but vacated the
sentences for the robbery convictions.3 Limiting the issue to the
validity of the death penalty for murder under the eighth and four-
teenth amendments, the United States Supreme Court granted cer-
tiorari.' The Supreme Court affirmed the judgment of the Georgia
Supreme Court and held that the death penalty per se does not
violate the eighth or fourteenth amendment.5 The Court also held
that the Georgia statutory scheme for the imposition of the death
penalty is not unconstitutional.'

Writing for the plurality in Gregg v. Georgia,7 Justice Stewart
considered Gregg's claim that the eighth amendment prohibits the
imposition of the death penalty. First, examining the history of
capital punishment, the Court noted that the death penalty was
accepted as a form of punishment at the time the eighth amend-
ment was ratified.' Further, the language of the fifth amendment
(adopted at the same time as the eighth amendment) contemplated
the existence of the death penalty through the application of the
phrases "in jeopardy of life or limb" and "deprived of life, liberty
or property." The fourteenth amendment, with a similar provision,
also envisioned the continued application of capital punishment.
The Court thus concluded that, at least initially, the death penalty
was accepted as constitutional.'

1. Gregg v. Georgia, 96 S. Ct. 2909 (1976).
2. Id. at 2919.
3. Gregg v. State, 233 Ga. 117, 127, 210 S.E.2d 659, 667 (1974). The Georgia Supreme

Court held that the death sentences for the armed robbery convictions were disproportionate
to the penalties imposed in similar cases. Id.

4. 96 S. Ct. 1090 (1976).
5. Gregg v. Georgia, 96 S. Ct. 2909, 2932 (1976). The Supreme Court also decided these

companion cases: Jurek v. Texas, 96 S. Ct. 2950 (1976); Proffitt v. Florida, 96 S. Ct. 2960
(1976); Woodson v. North Carolina, 96 S. Ct. 2978 (1976); Roberts v. Louisiana, 96 S. Ct.
3001 (1976).

6. Gregg v. Georgia, 96 S. Ct. 2909, 2941 (1976).
7. 96 S. Ct. 2909 (1976). For the sake of simplicity the plurality opinion will be referred

to as the opinion of the Court throughout this paper.
8. Id. at 2927.
9. Id.
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However, the Court stated that the eighth amendment is not a
static concept. The evolving standards of decency must dictate the
current meaning to be given the term cruel and unusual. 0 The Court
concluded that society still endorses the death penalty." The most
persuasive evidence of public approval of the death sentence found
by the Court came from the enactment of statutes by 35 states and
by Congress providing for capital punishment." Labelling the jury
an "objective index of contemporary values," the Court also noted
that juries still impose the death penalty. 3

Even though a punishment does not violate current "standards
of decency," the Court reasoned that a penalty would fail the eighth
amendment test for excessiveness if it required the unnecessary and
wanton infliction of pain or if it was disproportionate to the crime. 4

The Court determined that the death penalty for murder could only
be considered necessary if it was justified. In its analysis the Court
considered the penological justifications for capital punishment,
and noted that the death penalty may serve two purposes, retribu-
tion and deterrence. The Court decided that the confidence of citi-
zens in the legal system is bolstered by the fulfillment of a natural
need for retribution. 5 Stating that the available evidence was incon-
clusive, the Court, nevertheless, assumed that the death penalty is
a deterrent to some individuals, though it is of no value in deterring
others." The Court concluded that there was no "convincing" evi-
dence that some justification for capital punishment did not exist.
Accordingly, the Court refused to hold that the death penalty was
unnecessary or unconstitutionally severe." Additionally, the Court
held that capital punishment is not invariably disproportionate for
the crime of murder. Therefore, aided by the presumptive validity
of a legislatively chosen penalty, the Court held the death penalty
for murder is not per se unconstitutional. 8

10. Id. at 2924-25.
11. Id. at 2928-29.
12. Antihijacking Act of 1974, 49 U.S.C.A. §§ 1472(i), (n) (1976). The states enacting

death penalty statutes are noted in Gregg v. Georgia, 96 S. Ct. 2909, 2928 n.23 (1976). See,
e.g., Tax. PENAL CODE ANN. § 19.03 (1974).

13. 96 S. Ct. at 2929.
14. Id. at 2929-30.
15. Id. at 2930.
16. Id. at 2931.
17. Id.
18. Id. at 2932. The Court limited the holding to the crime of murder by stating:
We do not address here the question whether the taking of the criminal's life is a
proportionate sanction where no victim has been deprived of life-for example,
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Even though the death penalty itself is not unconstitutional,
the Court stated that this imposition of the death penalty might still
be invalid if the Georgia statute permitting it did not meet constitu-
tional standards. The Court, therefore, turned to an evaluation of
the statutory scheme under which Gregg was sentenced to die. In
its evaluation the Court recited the concern noted in Furman v.
Georgia,'5 the need to eliminate arbitrariness and capriciousness
when imposing the death sentence. The Court stated that to insure
an informed decision by the judge or jury,1° the sentencing authority
should be limited by apropriate guidelines."

In reviewing the Georgia sentencing procedure, the Court found
several safeguards against arbitrariness. The Georgia scheme pro-
vides for a bifurcated trial that is designed to insure the defendant
of an informed jury unprejudiced by inflammatory evidence intro-
duced during the determination of guilt. The statutes specifically
delineate capital crimes," outline aggravating factors the jury may
consider," and authorize the jury to weigh mitigating factors in its
deliberation. 4 Before imposing the death penalty, the jury must
find and designate at least one statutory aggravating circumstance
in writing. 5 However, the fact that an aggravating circumstance is
found does not require imposition of the death penalty. The jury is
also not required to find a mitigating factor before deciding in favor
of a life sentence in lieu of the death penalty.2Y The Georgia Supreme

when capital punishment is imposed for rape, kidnapping, or armed robbery that
does not result in the death of any human being.

Id. n.35.
19. 408 U.S. 238 (1972).
20. In the companion cases Woodson v. North Carolina, 96 S. Ct. 2978 (1976), and

Roberts v. Louisiana, 96 S. Ct. 3001 (1976), the Court denounced mandatory death sentences
as violating the eighth and fourteenth amendments.

21. 96 S. Ct. at 2932-34.
22. GA. CODE ANN. §§ 26-1101, 26-1311, 26-1902, 26-2001, 26-2201, 26-3301 (1972).
23. GA. CODE ANN. § 27-2534.1 (Supp. 1976).
24. GA. CODE ANN. § 27-2503 (Supp. 1976). The Supreme Court relied upon the Georgia

court's interpretation of the Georgia statute in Moore v. State, 233 Ga. 861, 865, 213 S.E.2d
829, 832 (1975), that listed these factors the jury may consider in mitigation against capital
punishment: his youth, the extent of cooperation with the police, his emotional state at the
time of the crime. Gregg v. Georgia, 96 S. Ct. 2909, 2936 (1976). In companion cases the Court
listed these additional factors which might be considered: the range and severity of defen-
dant's prior criminal conduct, and whether or not defendant was acting under duress or under
the domination of another. Jurek v. Texas, 96 S. Ct. 2950, 2956-57 (1976). In Woodson v.
North Carolina the statute was struck down for "failure to allow the particularized considera-
tion of relevant aspects of the character and record of each convicted defendant. 96 S.
Ct. at 2991.

25. GA. CODE ANN. § 27-2534.1(c) (Supp. 1976).
26. GA. CODE ANN. § 27-2302 (Supp. 1976).
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Court must review every death sentence to detect any possibility of
passion or prejudice influencing the sentence. Further, the court
must determine the sufficiency of evidence in support of the sent-
ence and study the penalty in relation to other cases for disparity
of sentencing. 7 The United States Supreme Court held that "on
their face" these provisions seem to overcome the arbitrary discre-
tion allowzd the sentencing authority with which the Furman opin-
ion was concerned. 2s

The Court then considered Gregg's specific arguments against
the Georgia statutory scheme for the imposition of the death pen-
alty. His claim that the opportunities for discretion still present in
the processing of a murder case, such as plea bargaining, violate
constitutional principles was rejected.29 The Court noted that these
discretionary proceedings remove the possibility that a capital sent-
ence will be imposed and stated that mercy has never violated the
Constitution.se

In a general attack on the statutory scheme, Gregg contended
that the statute was overbroad and vague. He especially attacked
those parts providing for the finding of aggravating circumstances, 3

arbitrary grants of mercy, and the virtually unlimited scope of evi-
dence and argument at presentence hearings. Referring to specific
Georgia Supreme Court interpretations of the statute and to specific
penalty evaluations, the Court expressed confidence in the state
court's ability to construe these statutory aggravating circumstan-
ces in a manner that appropriately limits jury discretion.12 Gregg's
argument that arbitrary grants of mercy by the jury (or judge) vio-
lated Furman requirements was rejected. The Court reasoned that
the arbitrariness to be avoided was in the imposition of the death

27. GA. CODE ANN. § 27-2537(c) (Supp. 1976).
28. 96 S. Ct. at 2937. The Court noted that the Georgia system is not necessarily the

only scheme which would meet Furman standards. Id. at 2935.
29. Id. at 2937. The state prosecutor may choose not to charge a capital crime. He may

plea bargain. The jury may convict of a lesser offense. The governor may commute the death
sentence to life imprisonment. Id.

30. Id.
31. Claims of vagueness were made against these aggrevating circumstances enumer-

ated in the Georgia statute:
"(7) The offense ... was outrageously or wantonly vile, horrible or inhuman . . .

"(1) . ..has a substantial history of serious assaultive criminal convictions." (Held vague
by the Georgia Supreme Court; Arnold v. State, 236 Ga. 534, 224 S.E.2d 386 (1976).)
"(3) . . .a great risk of death to more than one person. Gregg v. Georgia, 96 S. Ct. 2909,
2939 (1976).

32. 96 S. Ct. at 2939.
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penalty and that the Georgia plan has provided checks to guard
against disproportionate sentencing. Each death sentence requires
mandatory review by the Georgia Supreme Court to prevent its
random and arbitrary imposition.3 To Gregg's protest that the evi-
dence and argument allowed at presentence hearings are too wide
in scope, the Court responded that the evidence and argument ad-
mitted must not be prejudicial to the defendant. The Court noted,
however, that it is desirable for the sentencing authority to have as
much information as possible. 34 The Court concluded that capital
punishment does not constitute cruel and unusual punishment and
that the Georgia plan for its impostion is constitutionally sound on
its face. 35

Justices Brennan and Marshall dissented. Both determined
that capital punishment per se violated the eighth amendment.
Justice Brennan declared that the application of the death penalty
is a total denial of the humanness of the convicted criminal. He
concluded, therefore, that the death penalty is "cruel and unu-
sual. ' 6 Justice Marshall outlined two points in his evaluation of
capital punishment. Because life imprisonment is as effective in
deterrence and retribution as capital punishment, he considered the
death penalty excessive. Justice Marshall also articulated his belief
that the public approval of capital punishment would be withdrawn
if citizens were more informed about the ritual of an execution.
Therefore, he could not conclude that the death penalty passed the
"evolving standards" test. 7

Prior to its decision in Gregg the Court had not considered an
extensive number of eighth amendment claims.38 The eighth
amendment had been applied to states through the due process
clause of the fourteenth amendment. 9 Although the Court had

33. Id. at 2939-40.
34. Id. at 2939.
35. Id. at 2941. Justice White filed a concurring opinion that was joined by Chief Justice

Burger and Justice Rehnquist in which he
. ..declines to interfere with the manner in which Georgia has chosen to enforce
such laws on what is simply an assertion of lack of faith in the ability of the system
of justice to operate in a fundamentally fair manner,

and does not agree that the death penalty is cruel and unusual punishment. Id. at 2941-50.
36. Id. at 2971-73 (dissenting opinion).
37. Id. at 2973-77 (dissenting opinion).
38. For a thorough discussion of the history of capital punishment, see Note, Furman

v. Georgia-Deathknell for Capital Punishment?, 47 ST. JOHN'S L. REV. 107 (1972).
39. In Louisians ex rel. Francis v. Resweber, 329 U.S. 459, 462 (1947) the Court stated

that it was assuming, without so deciding, that the eighth amendment applied to the states.

1976] 519



TEXAS TECH LAW REVIEW

heard arguments on the death penalty as cruel and unusual punish-
ment, the issue had been avoided through decisions on other
grounds 0 and through denial of certiorari." Thus, before Furman v.
Georgia42 the Supreme Court had never ruled on the constitution-
ality of the death penalty under the eighth amendment. 3

The holding of the Court in Furman v. Georgia44 was expressed
in a short per curiam statement: the death penalty as applied in the
cases examined violated the eighth and fourteenth amendments."
Because no justice joined the opinion of another, a more explicit
holding was difficult to articulate. However, through an analysis of
the separate opinions, Furman has been interpreted as condemning
the total discretion granted to juries in the determination of an
appropriate sentence. 6 Although Justices Brennan and Marshall, in
separate opinions, would have held that the death penalty is uncon-
stitutional per se, Justices Douglas, White, and Stewart seemed
only to object to it when improperly imposed. This was true espe-
cially if in its application capital punishment was discriminatorily
used against minorities.47

After Furman, Congress, state courts, and state legislatures
began to evaluate their own statutes. Several states found that their
statutes violated the Furman holding; others only struck down por-

In Robinson v. California, 370 U.S. 660, 667 (1962) the Court cited Louisiana ex rel. Francis
v. Resweber for the proposition that the eighth amendment had been applied to the states.
See E. CORWIN, THE CONSTITUTION AND WHAT rr MEANs TODAY 251 (1974 ed.).

40. Boykin v. Alabama, 395 U.S. 238 (1969).
41. See, e.g., Rudolph v. State, 275 Ala. 115, 152 So. 2d 662, cert. denied, 375 U.S. 889

(1963). The Supreme Court had also limited certiorari to issues that did not include the
constitutionality of the death penalty. See, e.g., McGautha v. California, 402 U.S. 183, 185
(1971); Witherspoon v. Illinois, 391 U.S. 510, 513 (1968). However, the Court had implictly,
or explicitly in dictum, approved of capital punishment when reviewing methods of execu-
tion. See Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 463 (1947) (second attempt at
electrocution after failure in first attempt upheld); In re Kemmler, 136 U.S. 436 (1890)
(electrocution approved as a method of execution); Wilkerson v. Utah, 99 U.S. 130 (1878)
(death by shooting approved as method of execution).

42. 408 U.S. 238 (1972).
43. Cf Ralph v. Warden, 438 F.2d 786, 793 (4th Cir. 1970), cert. denied, 408 U.S. 942

(1972) (death penalty for the crime of rape with no severe injury to the victim violates the
eighth amendment).

44. 408 U.S. 238 (1972).
45. Id. at 239-40.
46. E.g., Jurek v. State, 522 S.W.2d 934, 937-38 (Tex. Crim. App. 1975); Gunther, The

Supreme Court, 1971 Term, 86 HAav. L. REv. 1, 76-85 (1972); Polsby, The Death of Capital
Punishment? Furman v. Georgia, SuP. CT. REV. 1 (1972).

47. See generally Polsby, The Death of Capital Punishment? Furman v. Georgia, Sup.
CT. REv. 1 (1972).
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tions of their statutes." As the old death penalty statutes were
struck down, new ones were enacted. The new statutes fell into two
general catagories. One form required a mandatory imposition of
the death penalty for specific crimes.49 The other provided guide-
lines for the sentencing authority to follow in the choice of penalty. 50

Most of these new statutes were upheld on a Furman examination
by the state courts.'

The Furman decision had left unanswered two questions to
which the Gregg court has responded. The Court has stated that
today the death penalty is not unconstitutional per se.52 This deci-
sion settles, for the moment, the constitutionality of capital punish-
ment as a sanction for murder under the eighth amendment. Gregg
also affirmatively answers the question whether a statute can be
drawn in compliance with Furman standards. However, by constru-
ing "cruel and unusual" in terms of "evolving standards of de-
cency," this Court has left an open door for a future holding that
the supreme penalty is unconsitutional.

The Court in Gregg has provided new parameters for the con-
tinuing dispute between proponents and opponents of capital pun-
ishment." By refusing to hold the death penalty unconstitutional
per se, the Court has left unresolved the constitutionality of capital
punishment for crimes less than murder. 4 By holding the Georgia
sentencing procedure constitutional, the Court has provided guide-
lines that will be helpful to legislators, judges, and attorneys. How-
ever, the Court's decision has left room for controversy and debate.

48. E.g., State v. Waddell, 282 N.C. 431, 194 S.E.2d 19 (1973).
49. LA. REv. STAT. ANN. § 14.30 (1974); MASS. GEN. LAWS ch. 265, § 2 (1970); N.C. GEN.

STAT. § 14-21 (Cumm. Supp. 1975).
50. FLA. STAT. ANN. § 921.141 (Supp. 1976-77); GA. CODE ANN. § 27-2534.1(b) (Supp.

1976); TEx. CODE CraIM. PROC. ANN. art. 37.071 (1973).
51. Proffitt v. State, 315 So. 2d 461 (Fla. 1975); Gregg v. State, 233 Ga. 117, 210 S.E.2d

659 (1974); State v. Roberts, 319 So. 2d 317 (La. 1975); State v. Woodson, 287 N.C. 578, 215
S.E.2d 607 (1975); Jurek v. State, 522 S.W.2d 934 (Tex. Crim. App. 1975). But see Common-
wealth v. O'Neal, 339 N.E.2d 676, (Sup. Jud. Ct. of Mass. 1975).

The California Supreme Court in People v. Anderson, 6 Cal. 3d 628, 100 Cal. Rptr. 152,
493 P.2d 880, cert. denied, 406 U.S. 958 (1972), held that the death penalty violated the state
constitution. The contitution was then amended to permit capital punishment.

52. For an interesting approach to declaring the death penalty unconstitutional, see
Commonwealth v. O'Neal, 339 N.E.2d 676, (Sup. Jud. Ct. of Mass. 1975) (life is held to be a
fundamental right that the state must prove a compelling interest in depriving).

53. See Consolidated Rehearing Petition for Petitioners, Gregg v. Georgia, No. 74-6257
(October Term, 1976) moving for rehearing in 96 S. Ct. 2909 (1976).

54. But cf. Ralph v. Warden, 438 F.2d 786 (4th Cir. 1970), cert. denied, 408 U.S. 942
(1972).
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One site of debate will be the legislatures of those states where new
statutes must be drafted to provide for the death penalty. 5 For
example, the Court approved a bifurcated trial system, but refused
to recognize that procedure as the only one permissible." This hold-
ing seems to indicate that an individual review of each state's proce-
dure of imposing the death penalty will be necessary for a determi-
nation of its validity. Another contest will be over the issue of the
unlimited presentence hearings. Many persons were sentenced to
die before the Gregg court interpreted the Georgia statute to allow
the introduction of virtually unlimited evidence in mitigation of
punishment. The Court stressed the allowance of whatever evidence
the defendant could produce in mitigation of punishment as a turn-
ing factor in upholding the Georgia statute. 7 Attempts are already
being made to secure new hearings on the punishment issue for some
persons sentenced before the current interpretation."

Other methods of attacking the validity of the death penalty
are also still available to its opponents. Although not as satisfying
to abolitionists as a declaration that official homicide is unconstitu-
tional per se, old arguments against its scheme of imposition may
be revitalized. The Court used the language "on their face" in con-
cluding that the Georgia statutes would not be applied discrimina-
torily. If it can be shown that these statutes are applied in a discrim-
inatory fashion, even these new procedures may fall under a Furman
test."9

Perhaps a challenge to the constitutionality of the methods of
execution has been ignored in the hope of having the death penalty
itself held unconstitutional. The methods employed today, hanging,
gassing, public shooting, and electrocution, have not been chal-
lenged for years. 0 In view of modern medical technology,"' these

55. For a listing of states whose statutes are probably invalid, see J. Nabrit HII, Back-
ground Paper on the Supreme Court's Death Penalty Decisions 3, July 14, 1976 (memoran-
dum circulated by NAACP Legal Defense and Educational Fund, Inc.)

56. 96 S. Ct. at 2935.
57. See n.24 supra.
58. Warren v. State, Crim. No. 15,860, Dist. Ct. of Lubbock County, 72nd Judicial Dist.

of Texas. The petition for rehearing filed by Gregg also raised this issue. Gregg v. Georgia,
96 S. Ct. 2909 (1976), rehearing denied, 45 U.S.L.W. 3255 (Oct. 4, 1976).

59. The following thought is offered: only 32 women have been executed since 1930,
while 2,958 men were put to death in that period of time. In Texas only one woman has ever
been executed. D. REID, EYEWrrNESS 110, 117 (1973).

60. In re Kemmler, 136 U.S. 436 (1890); Wilkerson v. Utah, 99 U.S. 130 (1878).
61. See L. JONES, VETERINARY PHARMACOLOGY AND THEREAPEUTICS 987 (3d ed. 1965). See

generally F. GELDARD, THE HUMAN SENSES 317-43 (2d ed. 1972).
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methods could be determined to be cruel on the basis of "unneces-
sary infliction of pain." Such a challenge could serve two purposes
for opponents of the death penalty. First, time would be gained in
the reviewing process that could be utilized in the formulation of
new attacks on the death penalty per se. Second, through the news
media coverage of the challenge, more information would be dissem-
inated to the public about the horrors of execution and the ritual it
involves.62

With so many issues unresolved, the controversy over the death
penalty has not ended. The proponents of capital punishment may
consider Gregg3 a major victory; its opponents will not accept the
decision as final.

Linda J. Norris

62. A particular drawback of a challenge to the method of execution is the implicit
approval of the death penalty itself.

63. Gregg v. Georgia, 96 S. Ct. 2909 (1976).
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