
CRIMINAL LAW AND PROCEDURE

Research and comment has been devoted to three develop-
ments in Criminal Law and Procedure during this survey period.
The articles that follow have been developed from cases involving
pretrial publicity, prosecutorial misconduct, and electronic track-
ing.

PRE-TRIAL PUBLICITY

The free press - fair trial conflict' has been the subject of serious
study and argument for more than two decades by the bar, judici-
ary, press, and commentators.2 The critical issue of fact in the con-
troversy is the actual effect of pretrial publicity on criminal jury
verdicts.' All sides to the debate can agree that the mass communi-
cations boom which followed World War I, and which made televi-
sion available to Virtually every American family, has had profound
effects upon our view of the world and contemporary events. In this
sense, the critical question of fact in the legal debate is but one facet
of the broader, sociological question regarding the precise causal
relationship between mass media programming and social behavior.
Although an intensive effort has been undertaken by behavioral
scientists to gather direct empirical evidence4 of the effects of media

1. U.S. CONST. amend, I states: "Congress shall make no law... abridging the freedom
of speech, or the press .... U.S. CONST. amend. VI states: "In all criminal prosections,
the accused shall enjoy the right to a speedy and public trial, by an impartial jury .... " In
a notorious criminal case, conflict arises between the right of the press to publicize the case
and the right of the accused to be tried by jurors who are uninfluenced by publicity.

2. See, e.g., ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS
RELATING TO FAIR TRIAL AND FREE PRESS (Approved Draft 1968) [hereinafter cited as ABA
STANDARDS]; ASSOCIATION OF THE BAR OF NEW YORK, SPECIAL COMMrITrEE ON RADIO, TELEVISION,
AND THE ADMINISTRATION OF JUSTICE, FREEDOM OF THE PRESS AND FAIR TRIAL (1967) [hereinafter
cited as the MEDINA REPORT]; AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION, FREE
PREss-FAIR TRIAL (1967); Barist, The First Amendment and Regulation of Prejudicial Pub-
licity-An Analysis, 36 FORDHAM L. REv. 425 (1968).

3. Stroble v. California, 343 U.S. 181, 201 (1952) (Frankfurter, J., dissenting). See W.
WILCOX, THE PRESS, THE JURY AND THE BEHAVORAL SCIENCES 1-2 (The Association for Education
in Journalism, Journalism Monograph No. 9, Oct. 1968) [hereinafter cited as WILCOX];
Gillmor, Free Press v. Fair Trial: A Continuing Dialogue, 41 N. DAKOTA L. REV. 156, 156-60
(1965) [hereinafter cited as Gillmor].

4. Empirical evidence in this context denotes data derived from direct observation and
recording of actual phenomena. Empirical evidence is thus distinguished from experimental
evidence which denotes data derived from observation and recording of simulated phenom-
ena, e.g., mock trials and jury deliberation. See WILCOX, supra note 3, at 14.
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programming upon the viewer,5 no such empirical studies6 have fo-
cused on the psychosocial impact7 which certain kinds of publicity
have had on actual jury verdicts. Yet, there is a long-standing recog-
nition' that such studies might well resolve the crux of the argument
between the bar and the press.9 Thus, as much by necessity as by
choice, the courts have relied primarily on the average lay juror's
own prognosis of the impact of pretrial publicity on his ability to
render a verdict uninfluenced by information acquired outside the
courtroom. 0

The premise of this commentary is that this judicial reliance is
misplaced to the extent that it ignores the unconscious influence of
a prejudicial belief" in the mind of the average person.

The Fifth Circuit panel opinion of United States v. Williams, 2

decided during this survey period, arguably supports the view that
a court's evaluation of the effects of pretrial publicity on the trial
itself should not focus primarily upon the prospective juror's asser-
tions of impartiality. Rather, it should focus upon the degree of his
exposure to the publicity in light of the publicity's potential for
prejudice.

In addition to Williams, the Fifth Circuit decided, during this
survey period, Calley v. Callaway, 3 which considered, in part, the
prejudicial impact of massive pretrial publicity upon the fundamen-
tal fairness of the court-martial of William Calley for his role in the
My Lai "massacre." The Fifth Circuit in the Calley case reversed

5. See NEWSWEEK, Feb. 21, 1977, at 67. The greater part of these studies has focused
upon the effects of the violence depicted in television upon viewers' overt behavior.

6. The reasons for the lack of empirical data revolve mainly around the traditional
notion of the sacrosanctity of the jury room. See Gillmor, supra note 3, at 164-66. The Chicago
Jury Project studied actual jury deliberations but did not test the precise question involved
here. For a fairly complete bibliography of publications by those who worked on the study,
see the authorities cited in note 9 infra.

7. The term "psychosocial" is used here to denote the relation between the impact of
publicity upon the individual juror's psyche and the subsequent effect of the group interac-
tion which occurs in the jury room. See WiLcox, supra note 3, at 3-4.

8. See note 3 supra.
9. See generally, T. SHOEMAKER, CONsTrrutiONAL CONFLICT: FREE PRESS-FAIR TRIAL

(1972) [hereinafter cited as T. SHOEMAKER].

10. See Comment, Fair Trial v. Free Press: The Psychological Effect of Pre-Trial Pub-
licity on the Juror's Ability to be Impartial; A Plea for Reform, 38 S. CAL. L. REv. 672, 673-
75 (1965) [hereinafter cited as A Plea for Reform]. Compare Irvin v. Dowd, 366 U.S. 717
(1961) with Murphy v. Florida, 421 U.S. 794 (1975).

11. See A Plea for Reform, supra note 10, at 681-83.
12. 523 F.2d 1203 (5th Cir. Nov., 1975).
13. 519 F.2d 184 (5th Cir. Sept., 1975) (en banc), cert. denied, 425 U.S. 911 (1976).
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the district court's finding that the setting of Calley's trial was
inherently prejudicial. The court further held that actual prejudice
among the members of the court-martial had not been demon-
strated to the degree necessary to overcome the traditional pre-
sumption of the juror's impartiality. 4

This article will compare and evalute the dispositive considera-
tions in Calley and Williams. The scope of the article is limited to
the due process issues raised by prejudicial pretrial publicity, al-
though a reviewing court often examines the "atmosphere" sur-
rounding the trial itself in order to gauge the prejudicial impact of
pretrial publicity. 5

I. Constitutional Background

In the landmark case of Reynolds v. United States"6 the prob-
lem of the prejudiced juror 7 was presented to the Supreme Court
for the first time." The Reynolds Court stated that one who had a
preconceived opinion about the guilt or innocence of an accused was
not necessarily a partial juror; rather, the Court recognized that
because newspapers could spread information throughout the com-
munity, it was virtually impossible to find anyone who had not read
or heard of a notorious crime, and who did not have some impression
or opinion about it."9 The test of partiality, according to the Court,
was whether the nature and strength of opinions formed were such
as in law necessarily raised the presumption of partiality. The ques-
tion thus presented was one of mixed law and fact.20

The Court also held that the burden of demonstrating partiality
was upon the challenger; and that unless he could show the actual
existence of a positive and decided opinion that would raise the

14. Id. at 205.
15. See, e.g., Murphy v. Florida, 421 U.S. 794, 802 (1975).
16. 98 U.S. 145 (1878).
17. The basis for the appeal in this case was not prejudicial publicity, but rather the

jurors' preconceived notions regarding polygamy, the crime with which the defendant had
been charged. Id. at 157.

18. This case was the first time the question had been presented to the Supreme Court
for appellate review. However, Chief Justice Marshall had discussed the problem of the
prejudiced juror as early as 1807 while he was sitting as a federal judge in the treason trial of
Aaron Burr. See United States v. Burr, 25 F. Cas. 49 (C.C.D. Va. 1807) (No. 14,692g). In
that case, Chief Justice Marshall distinguished "light impressions" and "deep impressions"
regarding the accused's guilt and held that the former may be presumed capable of yielding
to the evidence presented in court.

19. Reynolds v. United States, 98 U.S. 145, 155-56 (1878).
20. Id. at 156.
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presumption of partiality, the challenged juror would not be
stricken.2 ' However, the Court added that if a positive and decided
opinion had been formed, the prospective juror "would have been
incompetent even though it had not been expressed .' '

f

The rationale of Reynolds was carried over into the modern era
of mass communications and adopted by the Supreme Court in a
line of cases beginning with the 1961 decision in Irvin v. Dowd .23 The
Irvin Court held that the mere existence of a preconceived notion
concerning the guilt or innocence of an accused, without more, was
insufficient to rebut the presumption of a prospective juror's impar-
tiality.2 4 "It is sufficient if the juror can lay aside his impression or
opinion and render a verdict based on the evidence presented in
court. 12 But the Court further stated that the adoption of this rule
would not "foreclose inquiry as to whether, in a given case, the
application of the rule works a deprivation of the prisoner's life or
liberty without due process of law. ' 2 Because the issue involved the
application of constitutional principles to the facts, the Court held
that it was the duty of the federal appellate tribunals to indepen-
dently evaluate the voir dire testimony.2

Of the 430 prospective jurors in Irvin, almost ninety percent
entertained some opinion as to the accused's guilt, and eight of the
twelve jurors selected had expressed such an opinion. In light of
these responses, which the Court said were indicative of a "pattern
of deep and bitter community prejudice," and because of the per-
sistent and adverse pretrial publicity in the case, the Court found
that the accused had been denied a trial by an impartial jury, de-
spite the fact that each juror selected to hear the case swore that
he could be impartial.2 "No doubt each juror was sincere when he
said that he would be fair and impartial to petitioner, but [the]
psychological impact requiring such a declaration before one's fel-
lows is often its father. ' '29

The Irvin Court's willingness to disregard the prospective ju-
rors' statements of impartiality under the extreme circumstances of

21. Id. at 157.
22. Id. (emphasis added).
23. 366 U.S. 717 (1961).
24. Id. at 723.
25. Id.
26. Id.
27. Id.
28. Id. at 727-28.
29. Id. at 728 (emphasis added).
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the case foreshadowed the Court's holding in Rideau v. Louisiana. 0

In Rideau the Court said that where the community had been ex-
posed on three separate occasions to a television news film in which
the defendant had confessed to the crime for which he was later
charged, the subsequent trial was but a "hollow formality."', In
light of those circumstances the Court held, "without pausing to
examine a particularized transcript of the voir dire examination,"
that it was a denial of due process of law to refuse the defendant's
request for a change of venue.2 Rideau was the first case to arise out
of a state court conviction in which the Supreme Court dispensed
with the usual requirement of demonstrating the prejudice of jurors
because the pretrial publicity and the pervasiveness of the com-
munity's exposure precluded any chance of an impartial jury in that
locale.

31

Within three years after the decision in Rideau, the Supreme
Court decided two more cases, Estes v. Texas34 and Sheppard v.
Maxwell, 3 5 which involved the claim of an inherently unfair trial as
the direct result of prejudicial publicity both before and during the
trial. In both cases, the Supreme Court reversed the state court
conviction without examining the voir dire testimony of the jurors
for indications of actual prejudice." Since the Sheppard decision, no
Supreme Court case has reversed a state court conviction because
the setting of the accused's trial was inherently prejudicial, due to
massive publicity either before or during the trial .3 Likewise, no
Supreme Court case since Irvin has overturned a state court convic-
tion because an examination of the voir dire testimony conclusively
demonstrated the existence of actual prejudice, despite the juror's
assurances that they would not be influenced by the prejudicial
publicity .3

30. 373 U.S. 723 (1963).
31. Id. at 726.
32. Id. at 727.
33. Id. at 729 (Clark, J., dissenting). Compare Marshall v. United States, 360 U.S. 310

(1959), a case in which the Court in the exercise of its supervisory powers over the federal
courts reversed the conviction without a showing of identifiable prejudice, because the jurors
had been exposed during the trial to news accounts of the defendant's criminal record.

34. 381 U.S. 532 (1965) (televised court proceedings disapproved).
35. 384 U.S. 333 (1966).
36. Estes v. Texas, 381 U.S. 532, 542-43 (1965); Sheppard v. Maxwell, 384 U.S. 333,

352 (1966).
37. See Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 554 (1976).
38. See Murphy v. Florida, 421 U.S. 794, 798-800 (1975).
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Murphy v. Florida" is the most recent Supreme Court case in
which an accused sought to overturn his conviction on prejudicial
publicity grounds. In Murphy, the Supreme Court granted
certiorari0 to resolve a conflict between the circuits4 over the appl-
icability of Marshall v. United States2 to state criminal proceed-
ings. The Marshall Court had held in the exercise of its supervisory
powers over the federal courts that persons who had learned from
news sources of a defendant's prior criminal record were presumed
to be prejudiced despite their assurances that they would not be
influenced by the news articles.43 In Murphy, the Supreme Court
held that the Marshall decision was promulgated solely in the exer-
cise of the Court's supervisory powers and not as a matter of consti-
tutional compulsion." Further, according to the Murphy Court, the
more recent decisions of Irvin, Rideau, Estes, and Sheppard did not
mean that juror exposure to information about a defendant's prior
convictions or to news accounts of the crime alone presumptively
deprived the accused of due process." Rather, resolution of the de-
fendant Murphy's due process claim hinged on "any indications in
the totality of the circumstances that petitioner's trial was not fun-
damentally fair."" The Murphy Court found that because the ad-
verse publicity was largely factual in nature and relatively remote
to the time of trial, the defendant had failed to show that the setting
of his trial was inherently prejudicial. 7 The Court further held that
the jury selection process did not permit an "inference of actual
prejudice"' 8 where only 20 of 78 persons questioned were excused on

39. 421 U.S. 794 (1975).
40. 419 U.S. 1088 (1974).
41. Compare Murphy v. Florida, 495 F.2d 553 (5th Cir. 1974), aff'd, 421 U.S. 794 (1975)

with United States ex rel. Doggett v. Yeager, 472 F.2d 229 (3rd Cir. 1973). The Third Circuit
had held that jurors who had learned from extrajudicial sources of a defendant's prior crimi-
nal record were presumed to be prejudiced. The Fifth Circuit had refused to presume preju-
dice under similar circumstances.

42. 360 U.S. 310 (1959).
43. See id. at 312-13. Though the Marshall Court did not speak directly of a

"presumption" of prejudice, the language used in the text to this note was the principle
"underlying" the Marshall decision, according to the Murphy Court, 421 U.S. 794, 798 (1975).

44. Murphy v. Florida, 421 U.S. 794, 797 (1975).
45. Id. at 799.
46. Id.
47. Id. at 802-03.
48. Id. at 803. The quoted language apparently refers to Irvin v. Dowd, see notes 23-29

supra and accompanying text. The Irvin opinion, however, did not mention actual prejudice,
nor did it distinguish actual and inherent prejudice. See notes 233-41 infra and accompanying
text.
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the basis of an opinion as to the defendant's guilt. 9

The decisions in Irvin, Rideau, Sheppard, and Estes suggest
that a two-stage inquiry is appropriate in the trial court's determi-
nation of whether to employ the procedural protections suggested in
Sheppard. Initially, the nature and extent of the pretrial publicity
must be evaluated. If it appears to be so substantial that bias per-
vades the community, the trial should be delayed or transferred
elsewhere. 0 If examination of the pretrial publicity leaves substan-
tial doubt about whether prejudice inheres in the community, the
court may proceed to an evaluation of the voir dire testimony in
order to determine whether community prejudice, if any, has in-
vaded the jury box.'

It is also appropriate to note in this Supreme Court section that
the Sheppard Court devoted considerable attention to the proce-
dural measures which the trial judge should have taken to forestall
the pervasive and prejudicial pretrial publicity and the "carnival
atmosphere" of the trial.2 The measures suggested were that (1)
prospective witnesses should be "insulated"53 from the press so that
their prospective testimony will not be publicized prior to trial,
resulting in "trial by newspaper" and nullification of the judge's
imposition of the rule against witnesses;54 (2) the judge should exer-
cise control over "the release of leads, information, and gossip to the
press by police officers, witnesses, and counsel for both sides,"55 in
order to minimize rumors and inaccurate reporting; (3) more specif-
ically, the trial judge may proscribe "any extrajudicial statements
by any lawyer, party, witness, or court official which divulged preju-
dicial matters;"" (4) the court may request "the appropriate city
and county officials to promulgate a regulation with respect to dis-

49. Id.
50. See note 58 infra and accompanying text.
51. See generally Annot., 33 A.L.R.3d 17, 58 (1970); see also notes 233-41 infra and

accompanying text.
52. 384 U.S. 333, 357-62 (1966).
53. Id. at 359.
54. Id.
55. Id.
56. Id. at 361. The prejudicial matters listed by the Court were the following: the refusal

of the defendant to submit to interrogation or to take polygraph tests; any statement by the
defendant; the identity of prospective witnesses, or their probable testimony; any belief in
guilt or innocence; or like statements concerning the merits of the case. With regard to the
validity of state and federal courts' pretrial orders prohibiting comment on the case by
counsel, witnesses, or public officials, see Annot., 33 A.L.R.3d 1041 (1970); Annot., 5
A.L.R.Fed. 948 (1970); Annot., 11 A.L.R.3d 1104 (1967); Annot., 22 A.L.R.Fed. 556 (1975).
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semination of information about the case by their employees;"57 (5)
"where there is a reasonable likelihood that prejudicial news prior
to trial will prevent a fair trial, the judge should continue the case
until the threat abates, or transfer it to another county not so per-
meated with publicity;""8 (6) "reporters who [write or] broadcast
prejudicial stories [can be] warned as to the impropriety of pub-
lishing material [not admissible] in the proceedings."59

Although these procedural measures were dicta, 0 they were
cited with obvious approval by the Supreme Court in Nebraska
Press Ass'n v. Stuart's as the remedial alternatives which the trial
judge must consider in determining whether prior restraint of the
press was necessary to protect the accused's right to a fair trial."2

II. Fifth Circuit Cases

During this survey period the Fifth Circuit decided several
cases63 which raised the issue of prejudicial pretrial publicity. Of
these, the major cases were Calley v. Callaway" and, later, United
States v. Williams.6 5

A. Calley v. Callaway

On September 5, 1969, Lieutenant William Calley was charged
with the murder of over 100 Vietnamese civilians." The publicity
concerning the "massacre" and Calley's role therein reached a peak
in late 1969 and early 1970.67 Although pretrial proceedings were

57. Sheppard v. Maxwell, 384 U.S. at 362.
58. Id. at 363 (emphasis added).
59. Id. at 362. Because the Court set aside the conviction despite the absence of any

showing of actual prejudice, the opinion did not discuss the desirable procedures for conduct-
ing the jurors' voir dire examination.

60. Id. at 357-58.
61. 427 U.S. 539, 563 (1976). Stuart involved the constitutionality of pretrial gag orders

issued by the trial court to directly restrain media publicity. The Court held that the trial
judge (Stuart) had failed to meet the heavy burden of demonstrating in advance of trial that,
without prior restraint of the press, a fair trial would have been denied. Id. at 567. See 8 Tax.
TECH L. REv. 477 (1976).

62. Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 562-65 (1976).
63. Cunningham v. Estelle, 536 F.2d 82 (5th Cir. July, 1976); United States v. Amaya,

533 F.2d 188 (5th Cir. June, 1976); United States v. Muncy, 526 F.2d 1261 (5th Cir. Feb.,
1976); United States v. Williams, 523 F.2d 1203 (5th Cir. Nov., 1975); Calley v. Callaway,
519 F.2d 184 (5th Cir. Sept., 1975) (en banc), cert. denied, 425 U.S. 911 (1976).

64. 519 F.2d 184 (5th Cir. Sept., 1975) (en banc), cert. denied, 425 U.S. 911 (1976).
65. 523 F.2d 1203 (5th Cir. Nov., 1975).
66. Calley v. Callaway, 519 F.2d at 190.
67. Id. at 208.
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commenced in November of 1969,68 the trial of the case was not
begun until November of 1970,9 and the guilty verdict was not
rendered until March 29, 1971.70 After exhausting his military ap-
peals,7 Calley filed a petition in the district court for a writ of
habeas corpus" against the Secretary of the Army and the Com-
manding General of Fort Benning, Georgia. 7 The district court
granted the petition, 7 but the Fifth Circuit reversed en banc. 75

The Fifth Circuit, like the district court, employed a two-step
analysis of the prejudicial publicity claim. The court first examined
the issue of whether Calley's trial was inherently lacking in due
process as a result of the massive pretrial publicity.76 Second, the
court evaluated the voir dire testimony to determine whether actual
prejudice among the court members had been demonstrated. 77

1. Inherent Prejudice

Both federal courts agreed that the pretrial publicity was mas-
sive and intense, 7 but they disagreed about the effect of the public-
ity on the trial itself.79 The district court emphasized both the preju-
dicial nature of the publicity and the court members' familiarity

68. Calley v. Callaway, 382 F. Supp. 650, 665 (M.D. Ga. 1974).
69. Calley v. Callaway, 519 F.2d at 190.
70. Id.
71. On February 16, 1973, the Court of Military Review affirmed the conviction. United

States v. Calley, 46 C.M.R. 1131 (A.C.M.R. 1973). The United States Court of Military
Appeals affirmed, after granting review of only three issues: pretrial publicity, sufficiency of
the evidence to establish mens rea, and adequacy of the instructions respecting the defense
of obedience to orders. United States v. Calley, 22 C.M.A. 534, 48 C.M.R. 19 (1973).

72. The petition stated that Calley had been denied due process of law because of
massive, adverse pretrial publicity and because he was denied his right of confrontation and
right of compulsory process for obtaining witnesses in his favor, and because he was convicted
on charges and specifications which were improperly drawn and illegally used by the prosecu-
tion. See 382 F. Supp. at 656. Other grounds which the federal courts held to be outside the
proper scope of review are listed in the Fifth Circuit's opinion, 519 F.2d at 227 n.68.

73. 519 F.2d at 190.
74. Calley v. Callaway, 382 F. Supp. 650 (M.D. Ga. 1974).
75. Calley v. Callaway, 519 F.2d 184 (5th Cir. Sept., 1975) (en banc). When Calley's

petition was granted by the district court, the Army appealed and Calley cross-appealed. At
the Army's request a temporary stay of the district court's order of immediate release was
granted by a single judge of the Fifth Circuit, see FED. R. APP. P. 27(c). The Fifth Circuit
subsequently met en banc, upheld the release of Calley pending appeal, and ordered en banc
consideration of the case, 519 F.2d at 191.

76. Id. at 205.
77. Id. at 210. Court members are the military counterparts to civilian jurors.
78. Id. at 205.
79. Id. at 206.
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with it.s° After a detailed review8' of the voluminous exhibits relating
to the prejudicial publicity claim, the district court concluded that
"it was not humanly possible for the jurors not to be improperly
influenced by [their] prior exposure. '82

In addition to its finding that the massive publicity was inher-
ently prejudicial, the district court also stressed the following con-
siderations: (1) the lack of power inherent in the military judicial
system to ensure the critical procedural protections mandated by
Sheppared v. Maxwell; 4 (2) the actions taken (and not taken) by

80. 382 F. Supp. at 684-86.
81. Id. at 658-82. The court's review of the pretrial publicity was exceedingly thorough

in pointing out the prejudicial nature of most of the publicity. Examples of inflammatory
publications were the full-page color reproductions in TIME and Lim magazines of photo-
graphs which depicted the bloodied corpses of the My Lai victims, see Lin, Dec. 6, 1969. The
originals of these photographic reproductions were later introduced at trial and constituted
some of the most damaging evidence, 382 F. Supp. at 660. Other prejudicial publicity include
a network radio and television interview with Paul Meadlo, a participant at My Lai and a
prosecution witness at trial, who plainly stated that Calley had ordered him to kill civilians
and that he personally had seen Calley gun down many Vietnamese civilians. Id. at 661. Also
interviewed on national television was Calley's commanding officer, Captain Ernest Medina,
who flatly denied issuing orders to destroy My Lai. Id. at 673. His performance appeared
convincing to at least one of the Army officers who ultimately sat in judgment of Calley, see
note 114 infra and accompanying text. While the public devoured these accounts, the press
chided Calley for refusing to tell his story to the public. Id. at 672-73. Moreover, there were
public declarations by prominent officials condemning the "massacre" and asserting the
absence of any justification. For example, then President Nixon (Commander-in-Chief of the
Armed Forces) announced in a nationally televised news conference that "[w]hat appears
was certainly a massacre, and under no circumstances was it justified." Id. at 674. To the
same effect were widely publicized statements by General William Westmoreland, who was
Chief of Staff of the Army at that time. Id. at 674.

82. Id. at 685.
83. Id. at 657: "In the military justice system there is no continuously sitting judicial

officer . . . . Unlike the civilian system, there is no judge with the judicial powers to protect
the individual until the case is referred to trial by court-martial. Under the Uniform Code of
Military Justice there is no court until a convening authority convenes the court-martial and
details a military judge." Id. at 657 (emphasis in the original). Although the opinions do not
state the date on which Calley's case was referred to trial it can be inferred because the initial
preliminary hearing, "held the day after the case was referred to trial," United States v.
Calley, 46 C.M.R. at 1143, was on November 25, 1969, Calley v. Callaway, 382 F. Supp. at
665.

84. See notes 53-59 supra and accompanying text. The "avalance of publicity" sur-
rounding the case began on November 13, 1969. 382 F. Supp. at 657. Thus, for a period of
eleven days, no military court had been constituted which could have "insulated" prospective
witnesses or prohibited their extrajudicial statements, see note 83, supra. At the initial
preliminary hearing on November 25, 1969, the military judge ordered all prospective wit-
nesses not to discuss their testimony or to disclose any other evidence to anyone except
counsel. 382 F. Supp. at 665. These orders were repeatedly and wilfully violated. Id. at 666.
But the military judge stated that "as a matter of law, this court does not possess the pre-
trial power of contempt or any other judicial remedy to enforce the mandates of. . . Shep-
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the military judge prior to the court-martial; 5 (3) the lack of cooper-
ation on the part of the Department of Justice in enforcing his
orders;80 and (4) the ineffective nature of the restraints placed on
prospective witnesses and court members prior to trial.8 1

The Fifth Circuit opinion did not dispute the finding of the
district court that most of the publicity exhibits in the record were
prejudicial at the time of their dissemination." Rather, it found that
the district judge had "overlooked" important aspects of the re-
cord." The Fifth Circuit noted that almost a year had lapsed be-
tween the peak of the publicity and the time of trial. 0 Since recency
was a "critical factor," the court felt there was less likelihood that
the publicity affected the jurors' deliberations." In addition, the
court noted that a good deal of the publicity did not contain invidi-
ous attacks upon Calley; instead, it consisted of factual news stories
about the My Lai incident." Moreover, the court observed, some of
the publicity was favorable to Calley, particularly in the locale of

pard v. Maxwell." Id. See note 86 infra; see generally, Note, Procedural Deficiencies of
Courts-Martiai and Civilian Judicial Review: Lieutenant Calley's Case, 28 RtnFAs L. REV.
626 (1975) (hereinafter cited as Procedural Deficiencies].

85. On December 3, 1969, the military judge excepted Captain Medina, who was Cal-
ley's commanding officer at My Lai, from his orders prohibiting extrajudicial statements by
all prospective witnesses. On December 4, Captain Medina held a news conference at the
Pentagon in which he denied any wrongdoing and this performance was repeated in interviews
during the following four or five days. 382 F. Supp. at 673. Finally, the military judge res-
cinded the exception granted Medina and explained that "I didn't think he would grant an
interview." Id.

86. 382 F. Supp. at 666 n.7: "The contempt power of the court-martial judge is limited
to punishment of an act of contempt occurring in the presence of the Court." Any violation
of a military court's order directed to a civilian witness, or to the production of evidence held
by a civilian, must be prosecuted by the Justice Department in the federal courts. Id. Upon
receipt of evidence from Calley's counsel that his pretrial orders were being violated, the
military judge instructed him to notify the Justice Department. The Justice Department
failed to acknowledge receipt of defense counsel's subsequent letter; but when a civilian
witness who was subpoened by the prosecution failed to comply, the Justice Department
promptly initiated criminal proceedings in aid of the military court. Id. at 667 n.8.

87. See note 84 supra. At the first preliminary hearing the military judge had also issued
an order to the panel of ten prospective court members (jurors) to avoid contact with the
publicity and to refrain from discussing the case. Id. at 666. However, only one of the six court
members who eventually sat on the court as jurors was subject to this order because nine of
ten prospective court members on the original panel were excused during the voir dire exami-
nation. Hence, five of the six court members were exposed to the pretrial publicity until the
very beginning of the voir dire, almost a year after the court's orders. Id. at 666 n.6.

88. See 519 F.2d at 205-06.
89. Id. at 206.
90. Id. at 208.
91. Id.
92. Id. at 206.
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the trial . 3 The Fifth Circuit stated that "unlike the situation in
Sheppard v. Maxwell, Calley was not being tried in an atmosphere
of hostility and persecution."'" The court concluded that, although
there were a few cases in which prejudice had been presumed from
pretrial exposure alone,95 Calley was not such a case.96

In the Fifth Circuit's view, the thorough manner in which the
military judge conducted the voir dire examination and the respon-
ses of those prospective court members selected to hear the case
were dispositive of Calley's claim of inherent prejudice. 7 The court
noted that the military judge had conducted the voir dire examina-
tion in accordance with the recommendations of the American Bar
Association98 and that counsel had been provided with the Army's
personnel files on all the prospective court members.9 The result of
the exhaustive, five-day voir dire'" was that, of the six court mem-
bers selected, 10 none stated that he had formed an opinion as to
Calley's guilt or innocence, 02 and all stated that their decision
would be based solely on the evidence presented in court.0 3 "Given
the presumption that court members will be impartial, we think the
district court should not have dismissed these statements so
lightly."' 10'

According to the court, two factors in particular supported the
credibility of the court members' assurances of impartiality: (1) the
delays that occurred prior to the trial,0 5 which dissipated the impact
of the publicity;'"6 and (2) the extraordinary opportunities afforded
counsel to inquire into the possible prejudices of each prospective
court member. 07 Based on the court's own review of the voir dire,

93. Id.
94. Id.
95. Rideau v. Louisiana, 373 U.S. 723 (1963), is the only Supreme Court case to this

effect.
96. 519 F.2d at 209.
97. Id. at 206-09.
98. Id. at 208. See ABA STANDARDS, 8upra note 2, at § 3.4.
99. Id. at 209.
100. Id.
101. Id.
102. Id. at 207.
103. Id.
104. Id. at 207-08.
105. Id. at 208.
106. Id.
107. Id. at 209.
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the Fifth Circuit held that there was no likelihood that pretrial
publicity prejudiced Calley's right to a fair trial. 108

2. Actual Prejudice

The district court in Calley declined to accept at face value the
voir dire statements of impartiality by the members of the court-
martial.' °" Because of the inherently prejudicial nature of the pub-
licity," 0 the court members' familiarity with the alleged circumstan-
ces,"' and the Army's institutional interests in securing a convic-
tion,"' the district court found that the court members, however
honest and sincere, were psychologically incapable of basing their
decision solely on the evidence presented at trial."' The court also
held that actual prejudice was clearly demonstrated during the voir
dire because one of the court members, Major McIntosh, had prede-
termined the credibility of Captain Medina, perhaps the most detri-
mental witness against Calley."'

The Fifth Circuit disputed this holding on two grounds. First,
Major McIntosh stated that he could "forget" his previous impres-
sion of Captain Medina"5 and could evaluate the witness' credibility
solely on the basis of his in-court testimony."' Second, the defense
counsel's failure to challenge Major McIntosh was strong evidence
that counsel himself was convinced of the court member's impar-
tiality."7

108. Id.
109. Calley v. Callaway, 382 F. Supp. 650, 685 (M.D. Ga. 1974).
110. Id. at 683.
111. Id. at 684-85.
112. Id. at 686.
113. Id.
114. Id. at 690. Major McIntosh had seen Captain Medina on television and felt that

Medina had answered the newscaster's questions in a "straightforward" manner. Part of
Major McIntosh's voir dire examination is set forth in the Fifth Circuit's opinion, 519 F.2d
at 211 n.47:

Q. "If it came to a question of credibility as between two officers, would that
appearance and the impressiveness, if he [Medina] was impressive, have any
impact on you to that appearance on the TV?"
A. "He seemed credible, yes." (emphasis added).
Q. "Did you form an opinion of his credibility at that time?"
A. "No."
115. 519 F.2d at 211 n.47.
116. Id.
117. Id. at 211-12. The Fifth Circuit may have overstated its case on this point in view

of the fact that defense counsel did not challenge Major McIntosh because neither he nor
counsel for prosecution anticipated that Medina would testify at trial. Defense counsel
learned, apparently through discovery, that the prosecution did not intend to call Medina
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Five judges dissented from the en banc decision, but solely on
the issue of Calley's right to compulsory process."' Regarding the
issue of prejudicial publicity, the dissent simply observed that "the
Vietnam tragedy having ended, and the emotion and even the news-
worthiness of the event and its component parts having subsided,
it is unlikely that an arguable case could be made of prejudicial
pretrial publicity in the event of a retrial.""'

B. United States v. Williams

The Fifth Circuit panel opinion in United States v. Williams' °

was rendered two months after the court's en banc decision of
Calley. The defendant had been convicted on various federal
counts'2 arising from the kidnapping of Reginald Murphy, editor of
the Atlanta Constitution.' 2 Soon after his release, Murphy pub-
lished in the Constitution his "eyewitness" account of the crime.' 3

Many of Murphy's later editorials were devoted to his opinion of the
defendant's personality and mental condition.' 4 The national
media coverage of the incident and of Murphy's editorials was ex-
tensive.' In the Atlanta area itself, the case became a cause celebre
almost overnight.'12

The Fifth Circuit panel, in reversing the defendant's convic-
tion,'2 limited its consideration to three issues: (1) the prejudicial
effects of pretrial publicity, (2) the prosecutor's improper closing
argument, and (3) the "tandem effect" of these two.'2 8 The court

for its case-in-chief. But as it turned out, the court members requested his testimony. 382 F.
Supp. at 684 n.20. The military judge granted this request, thereby compounding his original
mistake in exempting Medina from the court's pretrial orders prohibiting extrajudicial state-
ments by prospective witnesses.

118. 519 F.2d at 228.
119. Id.
120. 523 F.2d 1203 (5th Cir. Nov., 1975).
121. The defendant was convicted by a jury for extortion, use of the mails to transmit

an extortionate communication, and use of a firearm in the commission of a felony. Id. at
1204.

122. The Atlanta Constitution and the Journal were (and still are) the leading newspa-
pers in the metropolitan Atlanta area; each had a circulation of over 200,000. The trial court
characterized the Constitution as "covering Dixie like the Dew." Id. at 1205 n.2. See note
164 infra and accompanying text.

123. The Journal and the Constitution are combined in a Sunday edition and Murphy's
initial account appeared in this edition. 523 F.2d at 1205 n.2.

124. Id. at 1206 n.8.
125. Id. at 1205-06.
126. Id.
127. Id. at 1205.
128. Id. at 1204-05. See (Survey, Criminal Law - Prosecutorial Comments infra at-.)
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The defendant framed the issue in terms of whether the trial court abused its discretion by
denying his motion for change of venue. See FED. R. CnmI. P. 21(a). The Fifth Circuit panel
was unwilling to decide whether the trial court had abused its discretion; rather, the panel
"widened the breadth of [its] consideration" to the "tandem effect" of the pretrial publicity
and the closing argument. Id. at 1209. With the issue thus framed, the panel declined consid-
eration of the relationship of a trial court's discretion to deny a Rule 21(a) motion and the
applicable due process standards. "Certainly, due process standards place a bottomline on
the discretion exercisable by the district court, but the real question is the degree by which
[that] discretion operates within boundaries somewhat narrower than those set by due
process." Id. at 1209 n.1

Rule 21(a) states that "[t]he court . . . shall transfer the proceeding . . . if the court
is satisfied that there exists in the district where the prosecution is pending so great a
prejudice against the defendant that he cannot obtain a fair and impartial trial....
(emphasis added). The language contemplates the impossibility, rather than the improbabil-
ity, of a fair trial in the original venue. Compare Rule 21(a) with the applicable due process
standard, Sheppard v. Maxwell, 384 U.S. 333, 363 (1966): "[Wlhere there is a reasonable
likelihood that prejudicial news prior to trial will prevent a fair trial, the judge should con-
tinue the case . . . or transfer it to another county not so permeated with publicity." See
generally Annot., 33 A.L.R.3d 17 (1970).

It is difficult to understand why the boundaries of the trial court's discretion to deny a
Rule 21(a) motion need be any narrower than those set by due process in the context of a
prejudicial publicity claim. Theoretically speaking, a situation might exist in which the
denial of the motion would be an abuse of discretion but not a violation of the applicable
due process standard. But such a holding would involve needless confusion inasmuch as (1)
an abuse of discretion would necessarily follow from a violation of due process standards; that
is, due process places a "bottomline" on the boundaries of the court's discretion, and (2) it
should always be less difficult to show the "reasonable likelihood" of an unfair trial than to
show the impossibility of a fair trial at a particular place.

Moreover, a comparison of the Sheppard standard and the language of Rule 21(a) sug-
gests the possibility that a trial court, despite a belief in the likelihood of an unfair trial based
on the court's assessment of the probable effects of certain pretrial publicity, might nonethe-
less conclude that an impartial jury was not completely unobtainable in the district. In that
event, the court's denial of a Rule 21(a) motion might well be a violation of the Sheppard
standard of due process but not, strictly speaking, an abuse of its statutory discretion. In
point of fact, this hypothetical case may occur frequently where the court preliminarily denies
the motion pending the conclusion of the voir dire examination, and then, relying on the
prospective jurors' assertions of impartiality, denies a renewal of the defendant's motion. Cf.
notes 233-42 infra and accompanying text.

The above argument is subject to the criticism that it applies an excessively literal
interpretation to Rule 21(a); that is, the court in ruling on the motion is not assessing the
"impossibility" of a fair trial, but rather the probabilities or likelihood that a fair trial cannot
be obtained. But if in fact this is the case, then the court is at once exercising its discretion
to the fullest extent allowable under the applicable due process standards.

It is therefore submitted that the confusion alluded to by the Fifth Circuit panel, id. at
1209 n.11, can be avoided simply by holding that the boundaries of the trial court's Rule 21(a)
discretion in the specific context of a prejudicial publicity claim are coterminous with those
set by due process. This holding would be fully consistent with the reviewing court's duty to
make an independent evaluation of all the facts alleged by the defendant in support of his
prejudicial publicity claim. In the meantime, the Williams opinion should serve notice to
defense attorneys that the outcome of a prejudicial publicity claim could well turn on whether
they frame the issue in terms of a due process violation or an abuse of discretion.
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declined to decide whether the pretrial publicity or the closing argu-
ment alone would require reversal. "We do hold, however, that these
two factors operating together deprived [Williams] of a fair
trial."129

Regarding the issue of prejudicial pretrial publicity, the panel
acknowledged that the voir dire examination had been "meticulous
in every respect"'' and the defendant had made no showing of the
jurors' actual prejudice. 13' But according to the panel, more recent
Supreme Court cases 32 had held that evidence of pervasive com-
munity prejudice dispenses with the requirement that actual jury
prejudice be shown. 33 "As we read the Supreme Court cases, the
test is: "Where outside influences affecting the community's cli-
mate of opinion as to a defendant are inherently suspect, the result-
ing probability of unfairness requires suitable procedural safe-
guards, such as a change of venue, to assure a fair and impartial
trial."13

Although it was unwilling to reverse on this ground alone, the
panel found that the wide dissemination of Murphy's comments on
Williams' personality,'3 the character of those comments,' 3 their
proximity to the time of trial, 3 7 and the familiarity of the panel
members with the crime charged,' 38 "all suggest the probability of

129. Id. at 1209.
130. Id. at 1207.
131. Id. at 1208.
132. The panel cited Sheppard, Estes, Rideau, and Turner v. Louisiana, 379 U.S. 466

(1965), a case in which the Supreme Court had presumed prejudice on the basis of the jurors'
continual association at trial with two deputy sheriffs who served as bailiffs when they were
not testifying as witnesses for the prosecution.

133. 523 F.2d at 1208.
134. Id. The language quoted was derived from Pamplin v. Mason, 364 F.2d 1, 5 (5th

Cir. 1966), a case which held that the defendant, who was charged with a misdemeanor, was
denied due process when the trial court refused to grant a hearing on a motion for change of
venue on the ground that the motion was proper only in felony cases.

135. 523 F.2d at 1205-06.
136. Id. at 1206 n.8. Murphy described the accused as a "sick man," "totally diso-

riented," a racist, and "not the sharpest of men, but very canny in some ways."
137. Id. at 1206. The prejudicial publicity closest in time to the beginning of defendant's

trial on July 29, 1974 was a May 9 television broadcast in the Atlanta area which featured
an interview with Murphy, who described the kidnapping and again offerred his opinions of
defendant's racist political orientation and psychological make-up. Due to limited financial
resources, defense counsel was unable to provide statistical information regarding the size of
the viewing audience or the extent to which the broadcast influenced public opinion. But
according to the panel, "the cumulative effect of events .. .overcomes this small, albeit
important, hiatus in the proof of [defendant's] prejudicial publicity claim." Id. at 1206 n.7.

138. Id. at 1207. All members of the jury panel were familiar in varying degrees with

1106



1977] CRIMINAL LAW & PROCEDURE 1107

a proceeding not limited to evidence properly introduced before the
trier of fact."' 3' Further, the panel held that the improper closing
argument "unduly confused the issue of [the defendant's] mental
responsibility.' 40 Because the pretrial publicity also clouded this
issue, the two worked "in concert" to deprive the defendant of his
Sixth Amendment right of a fair trial.' The panel suggested that
on remand the district court should again consider a change of
venue despite the intervening passage of time.'

III. Analysis

Concerning the issue of whether an accused has been denied a
fair trial because of pretrial publicity, the Supreme Court has stated
that generalizations are not profitable and each case must turn on
its special facts.' Broadly speaking, there is a direct relationship
between the nature, extent, and timing of the pretrial publicity on
the one hand and the lengths to which a trial court must go to ensure
a fair trial on the other. Because the court is unlikely to presume
prejudice merely upon evidence of massive and intense publicity,"'
it must also be shown that the nature of the publicity has been so
inflammatory, inherently prejudicial, or otherwise adverse to the
defendant that it precludes a fair trial at that time or place.'45

the facts of the kidnapping and 22 of the 71 panel members were excused for cause on the
basis of a pre-existing opinion of the defendant's guilt. Id.

139. Id. at 1210.
140. Id.
141. Id. The dissent from the denial of the government's petitions for rehearing and

rehearing en banc, United States v. Williams, 523 F.2d 1203 (5th Cir. Nov., 1975), rehearing
denied per curiam, 531 F.2d 791 (5th Cir. May, 1976), argued that the "tandem effect"
holding was completely illogical inasmuch as the publicity regarding the defendant's mental
condition tended to contradict the impression which the prosecutor's argument sought to
make, i.e., that Williams was faking insanity. Apparently the dissent missed the point. The
most prejudicial aspect of the argument was not that Williams was faking, but rather the
"telegraphed message" that if he were acquitted by reason of insanity he would "walk out"
of the courtroom free to terrorize society again. The only issue at trial was whether the
defendant was legally sane, not whether he was "sick" or suffered from some clinical form of
mental illness. Clinical insanity is by no means equivalent to legal insanity, see Blake v.
United States, 407 F.2d 908 (5th Cir. 1969). Thus, even if the jury by virtue of the publicity
believed that Williams was "sick" in some sense, that belief, when coupled with the knowl-
edge that he would be released from custody if they found him not guilty by reason of insanity,
may well have swayed a wavering jury on the issue of legal insanity.

142. 523 F.2d at 1210.
143. Marshall v. United States, 360 U.S. 310, 312 (1959).
144. Calley v. Callaway, 519 F.2d 184, 205 (5th Cir. Sept., 1975).
145. See generally, Annot., 10 L.Ed.2d 1243 (1964).
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A. Nature of the Publicity

There is significant disagreement among both state and federal
judges concerning the kinds of publicity that are prejudicial to the
accused at the time of dissemination. 4 The Supreme Court has not
offered a definition of prejudicial publicity that is sufficiently broad
to be helpful in widely divergent circumstances.' Some commenta-
tors have offered definitions designed to test whether there has been
a "trial by newspaper" in a given case; 48 others have approached
the problem by listing examples.'49 The following definition seems
plausible because it assumes that any fact which would be prejudi-
cial to the defendant if offered in evidence at his trial will be at least
as prejudicial50 at the time of its publication: a particular item of
pretrial publicity is prejudicial to the accused if it has the tendency
to create or reinforce in the mind of an individual a belief that is
adverse either to the defendant or to the merits of the case.

An analysis of the innumerable instances of news reports con-
cerning a pending criminal case discloses that there are three gen-
eral types of prejudicial pretrial publicity: (1) information consist-
ing of facts or opinions which would be clearly inadmissible as evi-
dence at trial;'' (2) information consisting of facts or opinions which
may be admissible at trial, depending on an evidentiary ruling ei-
ther before or during the trial, but which in any event predisposes
one to believe in the accused's guilt at the time of publication; 5" and
(3) information which is clearly admissible, but which is nonetheless
prejudicial at the time of publication because either (a) the usual

146. See F. SIEBERT, W. WILCOX & G. HOUGH IH, FREE PRESS AND FAIR TALL 1-22 (1970)
[hereinafter cited as SIEBERT].

147. Compare Sheppard v. Maxwell, 384 U.S. 333, 352 (1966) with Murphy v. Florida,
421 U.S. 794, 798 (1975). The language of these cases suggest a "totality of the circumstances"
approach to determine what publicity has prejudiced the accused.

148. See T. SHOEMAKER, supra note 9, at 67.
149. LeWine, What Constitutes Prejudicial Publicity in Pending Cases? 51 A.B.A.J.

942 (1965) [hereinafter cited as LeWine]; compare Sheppard v. Maxwell, 384 U.S. 333, 361
(1966). See generally, Annot., 33 A.L.R.3d 17 (1970) and Annot., 10 L.Ed.2d 1243 (1964).

150. Marshall v. United States, 360 U.S. 310, 312-13 (1959): "The prejudice to the
defendant is almost certain to be as great when that evidence [which was inadmissible]
reaches the jury through news accounts. . . . It may even be greater for it is then not
tempered by protective procedures."

151. Some examples are: any use of the accused's privilege against self-incrimination;
prior convictions on unrelated charges; the existence and substance of plea negotiations; and
inflammatory or denunciatory reporting.

152. This category includes: confessions and other extrajudicial statements by the ac-
cused; tangible evidence seized by the police which connects the accused with the crime; and
prior convictions which may tend to prove motive, design, knowledge, or intent.
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evidentiary safeguards are lacking, or (b) the credibility of the infor-
mation or its source is bolstered merely by repetition at trial., 3

Inflammatory publicity possesses certain sui generis qualities
because it may indicate a "pattern of deep and bitter prejudice in
the community ' ' 54 sufficient to allow trial or appellate courts to
disregard the jurors' protestations of impartiality.-" The most ob-
vious kind of inflammatory publicity is that which demands the
conviction of an accused.' But it need not be quite so blatant. "The
stories published may describe a heinous crime in gruesome and
horrifying detail, refer to the accused by words evoking images of
horror, and generally charge the community with an emotional at-
mosphere [of hostility].' 5 However, some courts have found that
publicity was not inflammatory where the reports were routine,'""
factual,' 5 or relatively fair to both sides.'60

B. The Effects of Pretrial Publicity on the Trial

1. Assessing the "Probable" Effect

By itself, the fact that pretrial publicity may be prejudicial
because of its effect on the hearer or reader at the time of its dissem-
ination is not enough to show that the publicity is likely to prevent
a fair trial. Generally speaking, in order to determine the necessity
of a particular procedural remedy,' 6 ' the court must consider the
pervasiveness and timing of the pretrial publicity as well as its
nature.'

2

In assessing the publicity's pervasiveness, the courts have con-
sidered the extent of the publicity both within and outside the area
from which the venire is drawn.' 3 Where the prejudicial publicity

153. Examples in this category are: the probable testimony of eyewitnesses; prospective
witnesses' names and addresses; the modus operandi of the crime; and other circumstances
surrounding the crime or arrest.

154. See Irvin v. Dowd, 366 U.S. 717, 727 (1961).
155. Murphy v. Florida, 421 U.S. 794, 802 (1975).
156. See Sheppard v. Maxwell, 384 U.S. 333, 356 (1966).
157. LeWine, supra note 149, at 948; compare Calley v. Callaway, 382 F. Supp. 650,

658 (M.D. Ga. 1974) ("mass murder," "ghoul," "wanton killer," etc.).
158. See, e.g., Northern Cal. Pharmeceutical Ass'n v. United States, 306 F.2d 379 (9th

Cir. 1962), cert. denied 371 U.S. 862 (1962). This criterion, however, may allow the press to
set the standard of prejudice, i.e., "routine" sensationalism.

159. See Murphy v Florida, 421 U.S. 794, 802 (1975).
160. See, e.g., People v. Nye, 63 Cal. 2d 166, 403 P.2d 736, 45 Cal. Rptr. 328, cert.

denied, 384 U.S. 1026 (1965).
161. Sheppard v. Maxwell, 384 U.S. 333, 357-62 (1966).
162. Annot., 33 A.L.R.3d 17, 45 (1970).
163. Id. at 52-55.
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consists of publications, their precise circulation in relation to the
population of the area is relevant.6 4 Where the publicity stems from
the electronic media, numerical estimates of the listening audience
are considered.' With regard to the timing of the publicity, there
appears to be no fixed period within which judicial relief is automat-
ically warranted. 6

In assessing the effects of publicity on the trial itself for the
purpose of ruling on a procedural motion such as continuance or
change of venue, the courts have often postponed their ruling pend-
ing the conclusion of voir dire.'67 This aids the court in gauging the
depth and breadth of community prejudice. 6 A relevant considera-
tion in this regard is the utilization by defense counsel of his chal-
lenges, both peremptory and for cause.' The trial court's assess-
ment of community prejudice is also influenced by the difficulty
encountered in finding satisfactory jurors.7 0

A vital consideration in the court's determination of whether to
invoke the procedural remedies suggested in Sheppard is the effec-
tiveness or enforceability of the court's orders.' In addition, the
following considerations may be weighed by the court: the severity
of the offense charged; 2 the existence of threats against the defen-
dant; ' the particular court's opinion regarding the curative efficacy
of its instructions to the jury;' and the possibilities that delay of
the case may prejudice a timely prosecution or impose intolerable
burdens on the witnesses and parties involved.

164. See United States v. Williams, 523 F.2d 1203, 1205 n.5 (5th Cir. Nov., 1975).
165. Id. at 1206 n.7.
166. See Calley v. Callaway, 519 F.2d 184, 208 (5th Cir. Sept., 1975). Compare Beck v.

Washington, 369 U.S. 541 (1962) (nine and a half month lapse) with Stroble v. California,
343 U.S. 181 (1952) (seven weeks). See generally, Annot., 33 A.L.R.3d 17, 55 (1970).

167. Compare Murphy v. Florida, 421 U.S. 794, 796, 800 (1975), with United States v.
Williams, 523 F.2d 1203, 1209 n.10 (5th Cir. Nov., 1975). See generally, Annot., 33 A.L.R. 3d
17, 58 (1970).

168. United States v. Williams, 523 F.2d 1203, 1209 n.10 (5th Cir. Nov., 1975).
169. Annot., 33 A.L.R.3d 17, 69-71 (1970).
170. Annot., 33 A.L.R.3d 17, 60 (1970). See Murphy v. Florida, 421 U.S. 794, 802-03

(1975).
171. See notes 53-56 supra and accompanying text; see generally Annot., 33 A.L.R.3d

1041 (1970); Annot., 11 A.L.R.3d 1104 (1967); Annot., 5 A.L.R. Fed. 948 (1970); Annot., 22
A.L.R. Fed. (1975); See generally Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 565-67 (1976).

172. Annot., 33 A.L.R.3d 17, 73 (1970).
173. Id. at 74.
174. SIEBERT, supra note 146, at 9, 12.
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2. Assessing the "Actual" Effect

To evaluate the actual effect that extensive publicity has had
on those who will sit in the jury box, the court must assess the
responses of the prospective jurors during their voir dire examina-
tion.'75 A basic function of defense counsel during the voir dire is to
ascertain whether the prospective jurors have any preconceived no-
tions as to the guilt of the accused or the merits of the case. 7 ' If a
prospective juror admits such a belief, it becomes the duty of the
court to determine, under the current standard of impartiality,
whether the juror "can lay aside his impression or opinion and ren-
der a verdict based on the evidence presented in court."' 77 Gener-
ally, the court must rely in the final analysis upon the prospective
juror's assertions that he will base his decision solely on the evidence
at trial and that he will not allow information acquired from pretrial
publicity to influence his verdict.'78

Of course, the court has the opportunity to observe the de-
meanor of the prospective juror during voir dire, as well as the
benefit of prior experience with human nature. Nevertheless, a
fuller understanding of the psychology of beliefs, 7 ' which defense
counsel can provide to the court, may be of substantial benefit in
the court's evaluation of the prospective jurors' responses.

Psychological theory has generated experimental data 180 highly
pertinent to the issues of (1) whether a belief or opinion of the
accused's guilt is formed by an individual's pretrial exposure to
facts or other information incriminating the accused, and (2)
whether or not such a belief, once formed, can be "laid aside" or
eradicated from the individual's mind. The critical issue, whether
a belief in guilt is effectively dissipated by the trial process itself, '"'

must remain a matter of speculation, however, until an acceptable
method is devised to study actual jury deliberations.1'

175. Annot., 33 A.L.R.3d 17, 58 (1970).
176. One "spin-off"' study of the Chicago Jury Project, see note 6 supra, concluded that

the voir dire was largely ineffective in screening prejudiced jurors. Broeder, Voir Dire Exami-
nations: An Empirical Study, 38 S. CAL. L. REv. 503 (1965). But see SIEBERT, supra note 146,
at 11, citing data from an opinion survey which revealed that the overwhelming majority of
judges believed that the voir dire was at least moderately effective.

177. Irvin v. Dowd, 366 U.S. 717 (1961).
178. See notes 4-10 supra and accompanying text.
179. See A Plea for Reform, supra note 10, at 676-83.
180. Id.; and see WILCOX, supra note 3, at 14-24.
181. See WILCOX, supra note 3, at 28-50.
182. Id. at 50; see note 6 supra.
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A resolution of the first issue requires an understanding of (a)
the manner in which an individual perceives, reasons, and comes to
believe that something is true, and (b) the effect of such beliefs on
the perceptual and reasoning processes which occur after the belief
is formed.'"

A fundamental principle of the psychology of beliefs is that as
soon as a "fact" is perceived through one's senses, it is associated
with past perceptions and organized within the framework of one's
beliefs about what is real or true.184 The individual is not consciously
aware, however, of the mechanism in his mind which accomplishes
this assimilation,'85 and he cannot consciously defer its operation.,
A related principle is that one tends to form a belief about what is
perceived on a minimum of factual information.'87 Consequently,
even if the few facts one possesses are substantially correct, a lack
of other relevant facts can distort the meaning of the facts pos-
sessed.'

In addition, one tends to interpret facts, especially ambiguous
facts, in a manner which will satisfy one's basic conscious and un-
conscious needs.8 9 One conscious need is for ordered relations be-
tween oneself and others. A crime is an event which disturbs this
social order; thus, the fact of a crime tends to create a natural
hostility for the person who allegedly committed it,1" because the
need for ordered relations demands that he be punished and that
society be protected. A corollary principle is that the need for social
acceptance and approval is a powerful factor in belief formation.'
Experimental data indicate that this factor leads the majority of
people to express the beliefs and opinions of their associates." 2

With regard to the effect of one's beliefs on subsequent percep-
tual and reasoning processes, psychological experiments have indi-
cated that once beliefs are formed-even those induced by a mini-

183. A Plea for Reform, supra note 10, at 676. Much of the material in the article cited
in this note was based on a standard text in the field of social psychology. KRECH & CRUTCH-
FIELD, THEORY AND PROBLEMS OF SOCIAL PSYCHOLOGY (1948).

184. A Plea for Reform, supra note 10, at 677.
185. Id.
186. Id.
187. Id.
188. Id.
189. Id.
190. Id.
191. Id. at 678.
192. Id.
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mum of factual information-they show strong resistance to
change' 3 and they permeate the entire reasoning process.'", The
reasons for these phenomena are threefold: (1) the selective nature
of perception and memory; (2) the tendency of the mind to make
perceptions and form beliefs logically consistent within themselves;
and (3) the self-reinforcing nature of beliefs.9 5 These phenomena
acquire their full significance in the legal context when it is under-
stood that the self-protective and reinforcing characteristics of be-
liefs are often unconscious.'

The question remains whether information provided by the
news media can create a belief in guilt. A survey' conducted by the
Social Science Research Council of Cornell University has shown
that the public considers the news media to be its most reliable
source of information.9 8 If this is true for a given prospective juror,
he would tend to believe the reported incriminating facts.'99

Psychological experiments have repeatedly verified that many
people do not possess the emotional ability to distinguish between
an accused criminal and an actual criminal. 00 When considered
together, these experiments support the conclusion that a strong
conviction as to a particularly incriminating fact'"' typically results
in the formation of a belief in guilt rather than a mere questioning
assumption of guilt. 02 Furthermore, this belief in the accused's guilt
is likely to operate on an unconscious level. 0 3 Hence, experimental
psychological data does not support the assumption by the courts
that a prospective juror is capable of "laying aside" his precon-
ceived notions of the accused's guilt.

The Sixth Amendment right to an impartial jury and the initial
presumption of an accused's innocence are democratic concepts20'
which have an intrinsic relationship. The presumption of innocence
has been defined as the requirement that all reasonable doubts be

193. Id. at 679.
194. Id.
195. Id.
196. Id. at 680.
197. The survey is discussed in KRECH & CRUCTHFIELD, supra note 196, at 86, 149-53,

182-83.
198. A Plea For Reform, supra note 10, at 681.
199. Id.
200. Id.; see WILCOX, supra note 3, at 29.
201. Id.
202. Id.
203. See notes 193-96 supra and accompanying text.
204. See T, SHOEMAKER, supra note 9, at 56-63.
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resolved in favor of the accused.21 But since the pertinent psychol-
ogical data indicate that a juror's belief in the accused's guilt will
unconsciously pervade the reasoning process of that juror to a signif-
icant extent, 06 such a belief may have the effect of causing him to
resolve a reasonable doubt against the accused because his beliefs
will force any such doubt to seem unreasonable.0 7

Thus, the current test of impartiality0 8 as promulgated in Irvin
v. Dowd seems open to serious question considering what is pres-
ently known about the psychology of beliefs. It appears that the
courts have substituted one impossible standard for another. 09

C. Fifth Circuit Cases

1. Calley v. Callaway

The district court in Calley v. Callaway concluded that "if
there has ever been a case in which a conviction should be set aside
because of prejudicial publicity this is it. "210 Certainly the extent
and intensity of pretrial publicity in the case was unprecedented,'
especially in late 1969 and early 1970. When the story of the at-
tempted cover-up 12 by Calley's superior officers first broke, a na-
tional scramble by media reporters to uncover every detail of what
had occurred at My Lai was begun.213 This avalanche of publicity
did not abate until every significant fact of the My Lai "massacre"
had been reported to the American people, both civilian and mili-
tary.214 Thereafter, the story was repeated so often that a sizable
majority of the public was disturbed by the amount of publicity
devoted to Calley's role in the "massacre. '

1
15

Nor can there be any doubt that the nature of much of the
pretrial publicity was highly prejudicial to Calley's defense.1 In

205. People v. Hill, 77 Cal. App. 2d 287, 175 P.2d 45 (1946).
206. See notes 193-96 supra and accompanying text.
207. A Plea for Reform, supra note 10, at 683.
208. See note 25 supra and accompanying text.
209. Compare Irvin v. Dowd, 366 U.S. 717 (1961) with ABA STANDARDS, supra note 2,

at § 3.4(b).
210. Calley v. Callaway, 382 F. Supp. 650, 691 (1974).
211. Compare id. at 658-82 with Sheppard v. Maxwell, 384 U.S. 333, 338-49 (1966) and

Irvin v. Dowd, 366 U.S. 717, 725-27 (1961).
212. See S. HERsH, CovER-up (1972).
213. Calley v. Callaway, 382 F. Supp. 650, 657 (M.D. Ga. 1974).
214. Id. at 678.
215. Calley v. Callaway, 519 F.2d 184, 206 (5th Cir. Sept., 1975).
216. 382 F. Supp. at 658-680.
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fact, those military officers who ultimately sat in judgment of Calley
heard through the media the statements by highranking superiors217

that there was absolutely no legal, moral, or military justification
for the events at My Lai.21

1 Although the public's verdict was by no
means unanimous, 219 it is clear that Calley received a "trial in the
newspapers." The question for the federal courts was whether his
subsequent court-martial was but a "hollow formality. 22

1

The Fifth Circuit's analysis of Calley v. Callaway appears to
have proceeded on the basis of whether or not the case had "close
parallels in previous free press-fair trial litigation." 2 ' In its consid-
eration of the claim of inherent prejudice, the court distinguished
Sheppard because in that case, the pretrial publicity had been a
driving force behind the accused's indictment. This force was not
present in Calley's case. As a further distinction, there was a
"carnival atmosphere" at Sheppard's trial, but Calley's court-
martial was conducted with "restraint and dignity."222 Notwith-
standing these factual distinctions, it is at least arguable that be-
cause of the ratio decidendi' 3 of Sheppard, the parallels between the
two cases were much closer than the Fifth Circuit intimated. It is
true that the military judge fully exercised2 ' his statutory powers
to protect Calley from the prejudicial pretrial publicity; but because
a military judge does not possess the powers of a civilian judge to
enforce his protective orders,2 5 the net effect in Calley may well
have been the same as in Sheppard.

Similarly, the fact that the types of publicity226 in the two cases
may have differed should not be determinative of whether Sheppard
was binding upon Calley because the effects of that publicity were
the same. For example, the publicized statements of General West-
moreland and President Nixon regarding the absence of any justifi-

217. See note 81 supra and accompanying text.
218. See note 81 supra and accompanying text.
219. 519 F.2d at 206. The opinion polls cited by the Fifth Circuit indicate considerable

"sympathy" for Calley, but they do not indicate the weight of opinion as to Calley's guilt.
220. Compare Rideau v. Louisiana, 373 U.S. 723 (1963).
221. 519 F.2d at 209-210.
222. Id. at 205.
223. "Since the state trial judge did not fulfill his duty to protect Sheppard from the

inherently prejudicial publicity which saturated the community and to control disruptive
influences in the courtroom, we must reverse the denial of the habeas petition." Sheppard v.
Maxwell, 384 U.S. 333, 363 (1966).

224. Calley v. Callaway, 382 F. Supp. at 691.
225. See notes 83-87 supra and accompanying text.
226. See notes 151-53 supra and accompanying text.
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cation for Calley's acts"7 and the statements of eyewitnesses that
Calley himself had killed many Vietnamese civilians228 may indeed
have been "straight news stories. 22 9 But that is not to say that the
effects of those reports upon the trial itself were not just as inher-
ently prejudicial as the effects of the inflammatory publicity in
Sheppard. In short, the broad legal principles of previous "free
press-fair trial litigation" should not be confined or limited solely
to the specific facts of those cases. 20

According to the Fifth Circuit, "the critical issue [was] the
actual or probable effect of the pretrial publicity on . . .those who
sat in judgment of Calley. A careful review of the exhaustive voir
dire . . . indicates that there is no likelihood that pretrial publicity
prejudiced Lieutenant Calley such as to deny him a fair trial. '23 '
Although these statements by the court appear in that portion of
their opinion which deals with the issue of inherent prejudice, they
nonetheless appear to be directed toward the issue of actual preju-
dice, i.e., whether "prejudice has found its way into the jury box. 2 32

In fact, none of the relevant Supreme Court cases2 33 has clari-
fied whether it is proper for the reviewing courts to consider the jury
selection process in assessing the probability or likelihood of a trial
inherently lacking due process. The Irvin decision, in which the
Court for the first time set aside a state defendant's conviction
despite the jurors' assertions that they would not be influenced by
pretrial publicity,2 34 made no mention of either "actual prejudice"
or "inherent prejudice." The traditional rule at that time required
that a "nexus" exist between community prejudice and jury preju-
dice.231 Because Irvin did not purport to announce a different rule,
subsequent cases assumed that the court's duty to make "an inde-
pendent evaluation of the voir dire testimony '2 3 was for the purpose
of assessing actual prejudice.2 37 Although the Rideau Court reversed
the defendant's conviction "without pausing to examine a particu-

227. See note 81 supra and accompanying text.
228. See note 81 supra and accompanying text.
229. 519 F.2d at 206.
230. See note 143 supra and accompanying text.
231. 519 F.2d at 206.
232. Id. at 204 n.32.
233. See notes 23-49 supra and accompanying text.
234. Irvin v. Dowd, 366 U.S. 717, 728 (1961).
235. See Rideau v. Louisiana, 373 U.S. 723, 729 (Clark, J., dissenting).
236. Irvin v. Dowd, 366 U.S. 717, 723 (1961).
237. See, e.g., Murphy v. Florida, 421 U.S. 794, 803 (1975).
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larized transcript of the voir dire," 38 again no mention was made of
either actual or inherent prejudice. 3

1

The distinction was not clearly drawn until Estes v. Texas,40

where it was stated:

This Court itself has found instances in which a showing of
actual prejudice is not a prerequisite to reversal. This is such a
case. It is true that in most cases involving claims of due process
violations we require a showing of identifiable prejudice to the
accused. Nevertheless, at times a procedure employed by the State
involves such a probability that prejudice will result that it is
deemed inherently lacking in due process. "

Not only does this language clearly distinguish actual and inherent
prejudice, but it also appears to equate actual prejudice with identi-
fiable prejudice. Thus, an argument can be made that the Court has
never intended an assessment of inherent prejudice to hinge upon
an evaluation of the voir dire testimony. In any event, there is the
significant possibility that the potential prejudicial effects of
pretrial publicity may never be adequately assessed if the courts
rely on the voir dire testimony to decide the issue of whether the
defendant's trial was inherently lacking in due process. Indeed, the
district court's lengthy discussion in Calley of all the prejudicial
publicity items 42 was given summary treatment by the Fifth Circuit
opinion, which placed special emphasis on the statements of impar-
tiality given by the members of the court-martial during their voir
dire examinations.2 3 Those assertions of impartiality, when consid-
ered in light of what is presently known about belief formation,2 "
are at least questionable.

Because Calley's case was not referred to trial until eleven days
after the avalanche of pretrial publicity began,2 45 no military court
existed during this period which could protect Calley from its ef-
fects. Hence, none of the eventual members of the court-martial
were subject to any order 248 to refrain from exposure to the publicity

238. 373 U.S. 723, 727 (1963).
239. Id,
240. 381 U.S. 532 (1965).
241. Id. at 542-43.
242. Calley v. Callaway, 382 F. Supp. 650, 658-80 (M.D. Ga. 1974).
243. Calley v. Callaway, 519 F.2d 184, 207-09 (5th Cir. Sept., 1975).
244. See notes 184-202 supra and accompanying text.
245. See notes 83-84 supra and accompanying text.
246. See note 87 supra and accompanying text; See Schiesser & Benson, A Proposal to
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disseminated in the eleven day period. Much of the publicity at that
time was hearsay, or entirely speculative, and often inflammatory. 27

However, as noted above, a general principle of the psychology of
beliefs is that an average person tends to form a belief in the truth
or reality of a thing even on the basis of a minimum of factual
information.2 48 Even facts which are substantially correct may be
distorted for lack of other relevant facts. 4 ' Thus, beliefs, however
uninformed, may have been developed. Because a prejudicial belief
may operate unconsciously, 250 the court members' sincere state-
ments of impartiality should not be dispositive of the publicity
claim.

Applying these principles to a specific individual is fraught
with the dangers inherent in any generalization. It is especially risky
in this instance because the initial publicity was not perceived by
the members of the court-martial in an experiential vacuum. That
is, all the members had military backgrounds and five of the six had
combat experience in Vietnam.25 While it may be safely assumed
that the court-martial members possessed strong convictions 52

about many aspects of the case, such as the necessity of following a
superior's orders in the field, it may not be assumed that those
convictions necessarily fostered a belief or assumption of Calley's
guilt. The most that can be said is that such facts were likely to
generate a belief regarding the merits of the case.2 53 But if the self-
reinforcing principle of a belief is true, it is likely that a belief in
the merits of the case, if not immediately repudiated, would tend
to resist change with the passage of time.25'

With regard to all the court members' assertions during voir
dire that they had no preconceived notions of Calley's guilt or inno-
cence and would not be influenced by their familiarity with the facts
of the case, the Fifth Circuit found that these statements deserved

Make Courts-Martial Courts: The Removal of Commanders from Military Justice, 7 Tax.
TECH L. REV. 559, 562 (1976), for discussion of same point.

247. Calley v. Callaway, 382 F. Supp. 650, 658-62 (M.D. Ga. 1974).
248. See note 187 supra and accompanying text.
249. See note 188 supra and accompanying text.
250. See notes 193-96 supra and accompanying text.
251. Calley v. Callaway, 519 F.2d 184, 210 (5th Cir. Sept., 1975).
252. See note 201 supra and accompanying text.
253. Although a belief as to the merits of the case may not be quite as prejudicial to

the accused as a belief in his guilt, it nevertheless is constitutionally impermissible under the
current standard of impartiality. Irvin v. Dowd, 366 U.S. 717, 722-23 (1961).

254. See note 193 supra and accompanying text.
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special credit for two reasons. First, there was the long period of
time between the peak of the publicity and the trial.255 Whatever the
validity of this factor in the typical criminal case,25 the curative
effects of the passage of time should not be presumed under the
circumstances of the Calley case where the court members' profes-
sional backgrounds provided the stimulus for a continuing interest
in both the facts and the outcome of the case.257

Second, the court found that the careful manner in which the
military judge conducted the voir dire lent particular support to the
credibility of the statements of impartiality." But while a searching
voir dire examination may provide a greater opportunity for counsel
to demonstrate the actual prejudice of a prospective juror, that is
no guarantee that counsel will be able to demonstrate the
unconscious influence of some preconceived notion regarding the
merits of the case in the minds of the prospective jurors.259 For
example, despite the honest and sincere efforts of Major McIntosh
to "forget" his prior impression of Captain Medina's credibility,"'
psychological principles' suggest that this preconceived belief un-
consciously influenced his evaluation of Medina's actual testimony,
and bolstered the witness' credibility.

2. United States v. Williams

Though the Fifth Circuit panel in United States v. Williams6 '
was unwilling to reverse on the ground of prejudicial pretrial public-
ity alone, the case arguably represents a retrenchment from Calley

255. See notes 90-91 supra and accompanying text.
256. See Wicox, supra note 3, at 34-38. A basic principle of memory phenomena is that

people tend to condense or crystallize the central characteristic of a message while forgetting
the details. Thus, the fact that a person has forgotten the details of prejudicial pretrial
publicity is no assurance that he does not harbor some impression of the accused's guilt.

257. The events of My Lai and the subsequent cover-up reflected adversely on the Army
as an institution. The Army officers who judged Calley were members of that institution and
presumably they too questioned whether the "massacre" was an isolated incident. Although
it is entirely speculative whether these officers harbored concern during the trial for the
institutional, rather than judicial, consequences of their verdict, it is interesting to note that
ultimately Calley was the only participant at My Lai to be convicted of criminal charges
arising from the incident. See Procedural Deficiencies, supra note 84, at 627 n.12. and see
Wect, A History of Command Influence on the Military Judicial System, 18 U.C.L.A. L. REV.
1 (1970).

258. See notes 97-99 supra and accompanying text.
259. See notes 193-96 supra and accompanying text.
260. See notes 114-16 supra and accompanying text.
261. See notes 193-96 supra and accompanying text.
262. 523 F.2d 1203 (5th Cir. Nov., 1975).
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insofar as the panel declined to rely on the results of the jury selec-
tion process." 3 Despite the fact that the pretrial publicity in
Williams, albeit massive and intense, was not nearly so pervasive
and prejudicial as in Calley, the panel stated that

the trial court should [not] attach undue emphasis to the results
of voir dire examination. While the results of voir dire examination
are an important factor in gauging the depths of community preju-
dice, . . . continual protestations of impartiality from prospective
jurors are best met with a healthy skepticism from the bench . 4

The dissent from the denial of the Government's petition for
rehearing en banc265 argued that the "indicia of impartiality" sup-
plied by the jury selection process did not permit an inference of
actual prejudice; therefore, a due process claim could survive only
if the publicity was so inflammatory as to be inherently prejudi-
cial.2 1

8 According to the dissent, no serious contention could be made
that the pretrial publicity in the case was inflammatory, simply
because most of it was factual.2 7

Of course, even factual publicity can be prejudicial to the ac-
cused.6 8 Publication of an accused's prior convictions is a good illus-
tration of this.265 Notwithstanding the implication of Murphy v.
Florida2 170 to the contrary,27' it may be argued that pretrial publica-
tion of certain facts may generate community hostility towards an
accused depending on the general mood of that community at the
time of publication.

That is, the inflammatory potential of a given incriminating
fact must be measured not only by past examples which have
tended to arouse the passions of a community,2 2 but also by the
community's current attitude towards the nature of the fact dis-

263. See notes 130-31 supra and accompanying text.
264. 523 F.2d at 1209 n.10.
265. United States v. Williams, 523 F.2d 1203 (5th Cir. Nov., 1975), rehearing denied

per curiam, 531 F.2d 791 (5th Cir. May, 1976).
266. Id. at 793.
267. Id.
268. See notes 151-53 supra and accompanying text.
269. The Chicago Jury Project, which has been the only empirical study of actual jury

deliberations to date, see note 6 supra, provides some indication that a juror's knowledge of
the accused's criminal record may have a measurable effect on his deliberations. See WILcox,
supra note 3, at 48.

270. 421 U.S. 794 (1975).
271. Id. at 802.
272. See Sheppard v. Maxwell, 384 U.S. 333 (1966).

[Vol. 8:10911120



CRIMINAL LAW & PROCEDURE

closed. Conversely, the public may have become so jaded by the
sensationalism commonly associated in the past with certain kinds
of publicity that what was previously considered inflammatory may
be greeted with a yawn from most of the public today.

In Williams the fact that the defendant purported to be a one-
man terrorist army 7 3 may well have been inflammatory in light of
the public's justifiable hostility towards modern-day terrorism. In
the Williams case frequent editorial comparisons were drawn with
the Patty Hearst kidnapping. 74 It is far from inconceivable that
hostility towards the Symbionese Liberation Army was either con-
sciously or unconsciously transferred to the defendant Williams'
"American Revolutionary Army.''275 Moreover, the victim's opinions
regarding the defendant's mental state could well have fueled the
community's passions. Thus, a per se rule equating factual publicity
with noninflammatory publicity 6 fails to account for the intimate
relation between changing social conditions and the community's
attitudes regarding those conditions.

IV. Conclusion

Our ever-expanding knowledge in the field of social psychology
would seem to indicate that the current standard of impartiality,
i.e., whether a prospective juror can "lay aside" any preconceived
notion of guilt or innocence and render a verdict based only on the
evidence presented in court, may be at significant odds with reality.
But in the absence of empirical evidence that this is true,2 7 the
courts must depend upon the prospective juror's individual insights
into the nature of his prejudices and his ability to recognize their
potential impact on his judgment.

It is submitted, however, that it may be an unrealistic burden
to require counsel to demonstrate that a particular person cannot,
despite his honest and sincere efforts, reach a verdict uninfluenced
by those preconceived notions which were derived from pretrial pub-
licity. And it becomes an impossible burden when those precon-
ceived notions exercise an unconscious influence on the individual's

273. 523 F.2d 1203, 1205 (5th Cir. Nov., 1975).
274. Id. at 1206 n.4.
275. Id. at 1205. See WILCOX, supra note 3, at 35. This unconscious transfer is techni-

cally labeled "negative transfer." The notion is that people tend to transfer knowledge about
one set of materials to another set, and the closer the similarity the greater the tendency.

276. See note 267 supra and accompanying text.
277. See note 6 supra.
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deliberative processes.
The Fifth Circuit in Calley noted with obvious approval that

the military judge conducted the voir dire examination in strict
accordance with the recommended standards of the American Bar
Association."' As a first step towards bringing the prevailing stan-
dard of impartiality into line with what is presently known about
the psychological effects of prejudice, these recommended proce-
dures should be adopted by the Fifth Circuit courts in any case
where there appears to be a significant possibility that pretrial pub-
licity will prejudice an accused's fundamental right to a fair trial.

Moreover, the courts must be alert to the danger that undue
reliance upon the results of the voir dire examination may result in
inadequate assessment of the prejudice inherent in pervasive com-
munity exposure to various types of pretrial publicity. For this rea-
son, the Fifth Circuit should also give serious consideration to those
recommendations of the American Bar Association relating to mo-
tions for continuance and change of venue."'

The observations of Chief Justice Hughes in United States v.
Wood 80 are particularly appropriate to the Fifth Circuit's considera-
tion of these suggestions: "Impartiality is not a technical concep-
tion. It is a state of mind. For the ascertainment of this mental
attitude of appropriate indifference, the Constitution lays down no
particular tests and procedure is not chained to any ancient and
artificial formula. '28 1

In past criminal cases receiving widespread publicity, the pre-
sumption of a prospective juror's impartiality has been virtually
irrebutable, especially where the courts have relied on the jurors'
assertions of impartiality. But in cases which receive national atten-
tion and which are accompanied by massive prejudicial publicity,
the burden of overcoming the presumption of impartiality should be
substantially lessened to assure that "the balance is never weighed
against the accused. ' 282

Charles Wyman

278. 519 F.2d at 208-09. See ABA STANDARDS, supra note 2, at § 3.4(a).
279. See ABA STANDARDS, supra note 2, at § 3.2.
280. 299 U.S. 123 (1936).
281. Id. at 145-46 (quoted in Irvin v. Dowd, 366 U.S. 717, 724-25 (1961)).
282. Sheppard v. Maxwell, 384 U.S. 333, 362 (1966)
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PROSECUTORIAL MISCONDUCT

In the 1975-76 survey period the Fifth Circuit was confronted
with a number of cases which involved prosecutorial misconduct
during the trial.' The most common complaint was that the prose-
cutor had engaged in forensic misconduct, that is, that he made
remarks during the trial which had an inflammatory or prejudicial
impact on the jury.' Specific instances of misconduct included
vouching for the credibility of witnesses,3 emphasizing to the jury
the consequences of a defense verdict,4 and commenting on the de-
fendant's post-arrest5 or trial silence.' Forensic misconduct by the
prosecutor denies the defendant a fair trial because it encourages
the jury to base its verdict on inadmissible evidence or to reach its
decision in an irrational manner.'

Forensic misconduct by the prosecutor is not a new phenome-
non8 and both the courts' and commentators have expressed concern
about the frequency of its occurrence.' 0 There appear to be at least

1. United States v. Wilkerson, 534 F.2d 43 (5th Cir. June, 1976); United States v.
Joseph, 533 F.2d 282 (5th Cir. June, 1976); United States v. Martin, 533 F.2d 268 (5th Cir.
June, 1976); United States v. Herrera, 531 F.2d 788 (5th Cir. May, 1976); United States v.
Whimpy, 531 F.2d 768 (5th Cir. May, 1976); United States v. Impson, 531 F.2d 274 (5th Cir.
May, 1976); United States v. Garza, 531 F.2d 309 (5th Cir. May, 1976); United States v.
Kessler, 530 F.2d 1246 (5th Cir. May, 1976); United States v. Taylor, 530 F.2d 639 (5th Cir.
April, 1976); United States v. Griffin, 530 F.2d 101 (5th Cir. April, 1976); United States v.
Johnson, 530 F.2d 6 (5th Cir. April, 1976); United States v. Jennings, 527 F.2d 862 (5th Cir.
Feb., 1976); United States v. Williams, 523 F.2d 1203 (Nov., 1975), rehearing denied, 531 F.2d
791 (5th Cir. May, 1976).

2. See Alschuler, Courtroom Misconduct By Prosecutors and Trial Judges, 50 TEx. L.
REv. 629, 633-34 (1972) [hereinafter cited as Alschuler]. See generally Vess, Walking a
Tightrope: A Survey of Limitations on the Prosecutor's Closing Argument, 64 J. CaaM. L. &

C. 22 (1973) [hereinafter cited as Vess].
3. United States v. Herrera, 531 F.2d 788, 790 (5th Cir. May, 1976).
4. United States v. Williams, 523 F.2d 1203, 1207-08, 1209-10 (Nov., 1975), rehearing

denied, 531 F.2d 791 (5th Cir. May, 1976).
5. United States v. Impson, 531 F.2d 274 (5th Cir. May, 1976); United States v. Griffin,

530 F.2d 101 (5th Cir. April, 1976).
6. United States v. Wilkerson, 534 F.2d 43 (5th Cir. June, 1976); United States v.

Jennings, 527 F.2d 862 (5th Cir. Feb., 1976).
7. See Alschuler, supra note 2, at 633-34. For discussions of forensic misconduct in state

courts, see Hall, The Bounds of Prosecutorial Summation in Arkansas, 28 ARK. L. REV. 55
(1974) (Arkansas); Comment, The Paradox of the Prosecutor: Justice Versus Conviction Dur-
ing Closing Argument, 34 LA. L. REv. 746 (1974)(Louisiana); Crump, The Function and
Limits of Prosecution Jury Argument, 28 Sw. L.J. 505 (1974) (Texas).

8. See Dunlop v. United States, 165 U.S. 486, 498 (1896).
9. See United States v. Joseph, 533 F.2d 282, 287-89 (5th Cir. June, 1976)(Tuttle, J.,

dissenting).
10. See Alschuler, supra note 2.
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two causes for forensic misconduct. First, because the subject mat-
ter is amorphous, the possibility of inadvertent misconduct is high.I
A second cause appears to be the inability of the courts to develop
effective sanctions against prosecutors. 2

The prosecutorial misconduct complained of in the Fifth Cir-
cuit during this survey period occurred during two stages of the
trial: cross-examination and jury argument. Specific allegations
were made that the prosecutor's cross-examination and subsequent
comment on the defendant's silence infringed on the defendant's
constitutional rights. 3 Also, general allegations were made that the
prosecutor's comments during argument to the jury denied the de-
fendants a fair trial. 4

L Cross-Examination of the Defendant

In the landmark case of Miranda v. Arizona,5 the Supreme
Court stated in a footnote that to allow the prosecutor to use at trial
the defendant's silence during a custodial interrogation would pen-
alize the defendant for exercising his fifth amendment privilege to
remain silent."6

The majority opinion of the Fifth Circuit panel in Sharp v.
United States," without mention of the dictum in Miranda, held
that once the defendant took the stand to testify on his own behalf,
the prosecutor could impeach his credibility by illiciting the fact
that he had remained silent at the time of arrest. 8 The premise of
the Sharp opinion was that the defendant, by electing to testify, had
waived any right to have mention of his post-arrest silence excluded
from the trial. 19 In a subsequent case, United States v. Ramirez, 0

11. Even totally innocent remarks could be construed as constituting misconduct. See
Salvador v. United States, 505 F.2d 1348, 1353 (8th Cir. 1974). See also United States v.
Klugman, 506 F.2d 1378, 1382 (8th Cir. 1974).

12. See notes 161 & 162 infra and accompanying text.
13. See cases cited notes 5 & 6 supra.
14. United States v. Joseph, 533 F.2d 282 (5th Cir. June, 1976); United States v.

Williams, 523 F.2d 1203 (Nov., 1975), rehearing denied, 531 F.2d 791 (5th Cir. May, 1976);
United States v. Herrera, 531 F.2d 788 (5th Cir. May, 1976).

15. 384 U.S. 436 (1966).
16. Id. at 468.
17. 410 F.2d 969 (5th Cir. 1969).
18. Id. at 971-72.
19. Id. Compare Sharp v. United States, 410 F.2d 969, 971-72 (5th Cir. 1969) with

Walker v. United States, 404 F.2d 900, 902 (5th Cir. 1968) and Baker v. United States, 357
F.2d 11, 13 (5th Cir. 1966).

20. 441 F.2d 950 (5th Cir.), cert. denied, 404 U.S. 869 (1971).

1124 [Vol. 8:1091



CRIMINAL LAW & PROCEDURE

the Fifth Circuit relied on Harris v. New York" to distinguish
Miranda. In Harris the Supreme Court had held that the prosecu-
tion could use prior inconsistent statements, made even in the ab-
sence of a Miranda warning, to impeach the defendant's credibil-
ity." The Ramirez court found that silence at the time of arrest was
inconsistent with the defendant's trial testimony that he was under
duress at the time the crime was committed.2 3 The Fifth Circuit in
Ramirez thus extended the Harris rationale one step further and
held that the prior inconsistent act of remaining silent at the time
of arrest could be used by the prosecutor to impeach the defendant's
credibility.24 By adopting this position the Fifth Circuit implicitly
rejected decisions of other circuits which had held that cross-
examination of the defendant regarding the defendant's post-arrest
silence violated the defendant's constitutional rights.25

The conflict in the circuit courts of appeal was ultimately re-
solved by the Supreme Court in Doyle v. Ohio.2 1 The defendants in
Doyle were arrested for selling marihuana and were promptly given
Miranda warnings.? The defendants claimed at trial that they had
been framed by the state's chief witness.2 8 To impeach the defen-
dants' testimony the prosecutor asked each defendant if the explan-
ation given during direct examination had been given to the arrest-
ing officers and received negative answers from both of them.29 The
Supreme Court reversed the defendants' state court convictions and
held that use of the defendants' post-Miranda warning silence for

21. 401 U.S. 222 (1971).
22. Id. at 226.
23. 441 F.2d at 953-54.
24. Id. Accord, United States v. Quintana-Gomez, 448 F.2d 1246, 1248 (5th Cir. 1974).

Cf. United States ex rel. Burt v. New Jersey, 475 F.2d 234, 236 (3d Cir.), cert. denied, 414
U.S. 938 (1973)(accused's silence at time of arrest for unrelated crime). But cf. United States
ex rel. Macon v. Yeager, 476 F.2d 613, 615-16 (3d Cir. 1973)(comment on long delay and
consultation with attorney before making statement to police held to be reversible error).

25. See Minor v. Black, 527 F.2d 1, 3 (6th Cir. 1975); Johnson v. Patterson, 475 F.2d
1066, 1067-68 (10th Cir.), cert. denied, 414 U.S. 878 (1973); United States v. Semenshon, 421
F.2d 1206, 1209-10 (2d Cir. 1970); Fowle v. United States, 410 F.2d 48, 51 (9th Cir. 1969). Cf.
Scarborough v. Arizona, 531 F.2d 959, 960-62 (9th Cir. 1976)(prosecutor's comment on defen-
dant's silence); United States ex rel. Ross v. Fike, 534 F.2d 731, 733-34 (7th Cir. 1976)(silence
during police line-up).

26. 96 S. Ct. 2240 (1976). The constitutional issue had been expressly reserved in an
earlier Supreme Court decision. United States v. Hale, 422 U.S. 171, 173 (1975).

27. 96 S. Ct. at 2242.
28. Id.
29. Id. at 2243, 2243 n.5.
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impeachment purposes violated the due process clause of the 14th
amendment °

Mr. Justice Powell, writing for the majority in Doyle, noted
that because Miranda required that the accused be warned of his
right to remain silent, any post-Miranda warning silence was
"insolubly ambiguous."3' The Court felt that because of its ambigu-
ity the accused's silence was not sufficiently inconsistent with the
trial testimony to be used for impeachment purposes. Furthermore,
the Court stated that implicit in the Miranda warning was an assur-
ance to the accused that his silence would not be used against him
at trial.2 From this consideration the Court concluded that it would
be fundamentally unfair to warn the accused of his right to remain
silent and then to use that silence against the accused at trial.33

The most intriguing aspect of the Doyle decision and its effect
on Fifth Circuit practice is the restricted constitutional protection
afforded the accused's silence. Circuit courts of appeal which had
held that the accused's post-arrest silence was constitutionally pro-
tected had done so on the basis of the 5th Amendment right against
self-incrimination.3 4 Although the Supreme Court's alternatives
were restricted by the fact that Doyle was a state proceeding, the
Court could have based its decision on the 5th Amendment right
against self-incrimination as incorporated in the 14th Amendment. 5

The fact that the Court's premise was that "it would be fundamen-
tally unfair and a deprivation of due process ' 3 to cross-examine the
defendant on his Miranda induced silence may indicate that in
certain circumstances cross-examination of the defendant regarding
his post-arrest silence would not violate any constitutional stan-
dard.37

30. Id. at 2245.
31. Id. at 2244.
32. Id. at 2245.
33. Id.
34. See cases cited note 25 supra.
35. See Griffin v. California, 380 U.S. 609, 615 (1965). For further support that the

majority opinion in Doyle relied solely on the "fundamental fairness" concept in the due
process clause, compare the concurring opinions of Justices Douglas and White in United
States v. Hale, 422 U.S. 171, 182-83 (1975). The Doyle majority quoted with approval the
concurring opinion of Justice White. 96 S. Ct. at 2245.

36. 96 S. Ct. at 2245.
37. For example, the Court in Doyle cited a prior Fifth Circuit case, United States v.

Fairchild, 505 F.2d 1378, 1383 (5th Cir. 1975) for the principle that the prosecutor could cross-
examine the defendant on his post-arrest silence if it was necessary to rebutt a misleading
inference of cooperation with law enforcement officials created by the defendant. 96 S. Ct.
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One circumstance in which cross-examination of the defendant
concerning his post-arrest silence would not appear to be constitu-
tionally proscribed is when no Miranda warning has been given.38

Because the Doyle decision was premised on the existence of
Miranda warnings, it follows that in the absence of Miranda warn-
ings, the Doyle rationale would not apply. That cross-examination
concerning pre-warning silence would be constitutionally permissi-
ble under Doyle does not mean, however, that the pre-Miranda
warning silence should automatically be admitted into evidence.
When the prosecution seeks to impeach the defendant's trial testi-
mony by using the defendant's pre-Miranda warning silence, the
probative value of the silence must be balanced against its prejudi-
cial impact on the jury. In United States v. Hale,40 decided one
year before Doyle, the Supreme Court set the standard for balancing
these two factors in federal court actions."

The defendant in United States v. Hale was convicted of rob-
bery.4" At trial the defendant attempted to deny the offense by
explaining his possession of the allegedly stolen money.4 3 To im-
peach this testimony the prosecutor asked if the defendant had
offered his exculpatory story to the police.44 The Supreme Court
noted that the silence had no probative value at all unless it was
first established that the defendant's prior silence was inconsistent
with his exculpatory trial testimony.4 5 The Court then listed the
possible reasons for the defendant's pretrial silence" and concluded
that, in view of these alternative explanations, the defendant's si-
lence was not sufficiently inconsistent with his testimony to estab-
lish its probative value.47 Additionally, the Court stated that be-

at 2245 n.11. This principle was reaffirmed by the Fifth Circuit during this survey period in
United States v. Griffin, 530 F.2d 101 (5th Cir. April, 1976).

38. Doyle v. Ohio, 96 S. Ct. 2240, 2247-48 (Stevens, J., dissenting). See generally United
States v. Fletcha, 539 F.2d 874, 877 (2d Cir. 1976)(dicta).

39. See United States v. Hale, 422 U.S. 171, 180 (1975).
40. 422 U.S. 171 (1975).
41. It should be noted that insofar as Hale dealt with post-Miranda silence, it has been

modified by Doyle. Hale has continuing vitality in the context of the present discussion as
an illustration of balancing the probative value against the prejudicial impact of the pre-
Miranda silence.

42. 422 U.S. at 172.
43. Id. at 174.
44. Id.
45. Id. at 177, 179-80.
46. Id. at 179-80.
47. Id. at 180.
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cause the jury might attach too much significance to the defen-
dant's prior silence, the reference to his silence was prejudicial.48

The Hale balancing test was applied to a similar factual situa-
tion by the Fifth Circuit during this survey period. In United States
v. Impson, 49 the defendant was convicted of possession of counterfeit
money. At trial the defendant attempted to explain his presence in
the car in which the money was found in a manner that was incon-
sistent with guilt. The prosecuting attorney elicited testimony that
the defendant had remained silent at the time of arrest. 50 The court
found, as in Hale, that Impson's defense was "arguably damaged or
impeached"'" by the testimony concerning his post-arrest silence.
However, the Impson court held that the defendant's post-arrest
silence lacked significant probative value. The defendant's convic-
tion was therefore reversed.52

It should be noted that the defenses asserted in Hale and
Impson both attempted to refute the existence of the offense
charged.- The probative value of the silence may increase however,
when the defendant at trial does not deny the commission of the
crime but rather attempts to excuse participation in it.4

When the accused denies having committed the crime, his
mental state at the time he is apprehended by the police is presuma-
bly one of perplexity." In such a situation silence is necessarily
ambiguous," and its probative value is slight. When the accused
admits having committed the criminal act, however, and attempts
to excuse his actions, his mental state at the time of apprehension

48. Id.
49. 531 F.2d 274 (5th Cir. May, 1976). In Impson, the fact that the defendant remained

silent at the time of arrest was actually brought out by the prosecutor on direct examination
of the arresting officer. Id. at 275. As the court noted, however, under Hale the manner that
the silence is brought to the jury's attention is irrelevant. Id. at 276-77.

50. Id.
51. Id. at 277.
52. Id. at 279.
53. 422 U.S. at 174; 531 F.2d at 275.
54. In Doyle v. Ohio, 96 S. Ct. 2240 (1976), the defendants did not deny that a crime

had been committed but rather, claimed that they had been framed. Id. at 2242. The majority
opinion did not discuss the probative value of the defendants' prior silence as being inconsist-
ent with their trial testimony. Justice Stevens (dissenting) felt that the defendants' silence
was sufficiently inconsistent with their trial testimony to satisfy the test set out in Hale. Id.
at 2246.

55. Because the accused believes that he has not committed the crime, the presence of
the police is unexplained. Moreover, the interaction between the police and the accused is
one of direct confrontation. This was the situation in Hale. 422 U.S. 174-77 (1975).

56. See discussion of United States v. Hale, supra note 55.
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is presumably one of relief.57 For example, if the defendant was
acting under duress at the time the criminal act was committed, it
would seem to be highly probable that he would notify the police of
his compelling circumstances when he was apprehended. The fact
that he remained silent at the time of arrest would appear to be
contradictory of his testimony at trial that he committed the crime
under duress. Hence, silence in the duress situation would have
high probative value.

Doyle v. Ohio does not appear to prevent the prosecutor from
cross-examining the defendant concerning his silence if the silence
occurred before the Miranda warnings were given.59 Moreover, it
would be consistent with Fifth Circuit practice prior to Doyle to
adopt a rule allowing the prosecutor to cross-examine the defendant
on his silence prior to the time that the defendant was given his
Miranda warnings. 0 There are, however, three objections to the
Fifth Circuit adopting such a rule. First, there might be situations
in which the defendant chose to exercise his constitutional right to
remain silent without first being given the Miranda warnings." To
allow the prosecutor to cross-examine the defendant concerning his
silence in such circumstances would be tantamount to penalizing
those cognizant of their constitutional rights. Second, as the Fifth
Circuit noted recently in United States v. Impson,2 such a rule
would reward the police for failing to promptly give the accused his
Miranda warnings.13 Finally, it would be difficult if not impossible
to administer such a rule in those circumstances where the accused
was belatedly given his Miranda warnings. In conducting the cross-
examination the prosecution would be required to distinguish be-
tween pre-Miranda warning and post-Miranda warning silence
without calling attention to the warnings themselves." Thus, the

57. At least where the accused was acting under duress, the confrontation with the
police would not be hostile but would be welcomed. In such a situation, the police, rather
than representing a threat to the accused, would presumably be there to aid him.

58. See United States v. Quintana-Gomez, 488 F.2d 1246, 1248 (5th Cir. 1974); United
States v. Ramirez, 441 F.2d 950, 954 (5th Cir.), cert. denied, 404 U.S. 869 (1971).

59. See notes 37 & 42 supra and accompanying text.
60. See cases cited note 58 supra.
61. Cf. Doyle v. Ohio, 96 S. Ct. 2240, 2245 (1976) (silence after Miranda warning given).

In his dissenting opinion, Justice Stevens appears to suggest that a preliminary inquiry
should be made to determine if the defendant had in fact relied on the Miranda warnings.
See 96 S. Ct. at 2246-48.

62. 531 F.2d 274 (5th Cir. May, 1976).
63. Id. at 277.
64. See United States v. Doyle, 96 S. Ct. 2240, 2245 (1976); United States v. Wycoff,

545 F.2d 679, 681 (9th Cir. 1976).
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Fifth Circuit should adopt a rule prohibiting the prosecutor from
cross-examining the defendant on his post-arrest silence in order to
effectuate the reasoning of Doyle.

II. Jury Argument

Two issues regarding the permissible scope of prosecutorial ar-
gument to the jury were presented to the Fifth Circuit during this
survey period. The first issue was whether the prosecutor's remark
that the government's evidence was uncontradicted constituted a
comment on the defendant's failure to testify. 5 The second issue
confronted by the Fifth Circuit was whether general remarks made
by the prosecutor denied the defendants a fair trial."

A. The Defendant's Failure to Testify

In Griffin v. California67 the Supreme Court held that the fifth
amendment prohibits the prosecutor from commenting on the de-
fendant's failure to testify on his own behalf during the trial.68 A
problem repeatedly faced by the courts of appeal in the 12 years
since Griffin has been determining the threshold question of when
the prosecutor's remarks were in fact comments on the defendant's
failure to testify." One specific problem that has received considera-
ble attention is the statement that the government's evidence is
"uncontradicted."70 Three different positions have been developed
to resolve this issue.7'

65. United States v. Jennings, 527 F.2d 862 (5th Cir. Feb., 1976). See United States v.
Wilkerson, 534 F.2d 43 (5th Cir. June, 1976). This article is primarily concerned with the
threshold determination of whether the prosecutor's remarks were in fact comments on the
defendant's failure to testify, and does not discuss the subsequent issue of whether the error,
if any, was "harmless." However, on the issue of "harm," the facts in Wilkerson (harmless
error) should be closely compared with the facts in United States v. Bates, 512 F.2d 56 (5th
Cir. 1975)(plain error). For further illustrations of the harmless error rule as applied in this
area, see Annot., 24 A.L.R.3D 1093 (1969).

66. United States v. Joseph, 533 F.2d 282 (5th Cir. June, 1976); United States v.
Herrera, 531 F.2d 788 (5th Cir. May, 1976); United States v. Williams, 523 F.2d 1203 (Nov.,
1975), rehearing denied, 531 F.2d 791 (5th Cir. May, 1976).

67. 380 U.S. 609 (1965).
68. Id. at 615.
69. See United States v. Alfonso-Perez, 535 F.2d 1362, 1366 (2d Cir. 1976); United

States v. Bishop, 534 F.2d 214, 219-20 (10th Cir. 1976); United States v. Williams, 479 F.2d
1138, 1140-41 (4th Cir.), cert. denied, 414 U.S. 1025 (1973); United States v. Flannery, 451
F.2d 880, 881-82 (1st Cir. 1971); United States v. Handman, 447 F.2d 853, 855 (7th Cir. 1971);
Garcia v. United States, 315 F.2d 133, 137 (5th Cir.), cert. denied, 375 U.S. 855 (1963).

70. See notes 76-122 infra and accompanying text.
71. Compare United States v. Flannery, 451 F.2d 880, 881-82 (1st Cir. 1971) with United
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The First Circuit's decision in Desmond v. United States" illus-
trates the first position. In Desmond, the prosecutor argued that the
evidence that the defendants transferred heroin to a government
agent was "unimpeached and uncontradicted." 7 The First Circuit
stated that because the record did not indicate that someone other
than the defendant could have contradicted the testimony, the pros-
ecutor's comment necessarily directed the jury's attention to the
fact that the defendant had not testified." The Desmond court
found, therefore, that the comment was improper.75

Six years later, in United States v. Flannery,7" the First Cir-
cuit's position developed into a per se rule of law." In Flannery, the
prosecutor stated on three different occassions that the evidence was
"uncontradicted." 7 The court noted that only the defendant could
have contradicted the evidence" and reiterated its position that the
prosecutor's remarks in such a circumstance called the defendant's
failure to testify to the jury's attention. 0 The Flannery court ex-
pressed a feeling of futility in having its prior decisions ignored by
the prosecutors and stated that where the trial record showed that
only the defendant could contradict the testimony the court would
not "endeavor to weigh prejudice, but [would] rule it prejudicial
as a matter of law. .. .

The rule announced in Flannery is significant in 3 respects.
First, to determine if anyone other than the defendant could have
contradicted the evidence, the First Circuit limits its inquiry to a
review of the record developed at trial.8" Second, the Supreme Court

States ex rel. Leak v. Follette, 418 F.2d 1266, 1268-70 (2d Cir. 1969), cert. denied, 397 U.S.
1050 (1970) and United States v. Jennings, 527 F.2d 862, 870-71 (5th Cir. Feb., 1976).

72. 345 F.2d 225 (1st Cir. 1965).
73. Id. at 226.
74. Id. at 227.
75. Id.. In a subsequent decision the First Circuit stated that it "was unwilling to allow

the government to act improperly [by arguing that its evidence was uncontradicted when it
appeared that only the defendant could contradict it] and then avoid reversal by the unprov-
able assertion that grievous prejudice probably did not result." Rodriquez-Sandoval v. United
States, 409 F.2d 529, 531 (1st Cir. 1969)(remanded for a new trial), af'd 475 F.2d 542 (1st
Cir.), cert. denied, 414 U.S. 869 (1973).

76. 451 F.2d 880 (1st Cir. 1971).
77. Id. at 882.
78. Id.
79. Id.
80. Id. at 881-82.
81. Id. at 882. The court stated that the only exception to this per se rule was where

the court sua sponte instructed the jury on the defendant's right not to testify and informs
the jury of the prosecutor's misconduct in making the statement. Id.

82. Compare United States v. Flannery, 451 F.2d 880 (lst Cir. 1971) with United States
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has held that direct comments on the defendant's failure to testify
may be harmless error. 3 The First Circuit's rule in Flannery there-
fore places a more stringent limitation on prosecutorial argument
than the Supreme Court requires. Finally, prosecutors in the First
Circuit have not argued that evidence which only the defendant
could contradict was "uncontradicted" since the rule of per se rever-
sal was adopted in Flannery.84

In contrast to the First Circuit, the Second Circuit adopted an
opposite position in United States ex rel Leak v. Follette.85 The
prosecutor in Follette strenuously argued that an identification of
the defendant was "uncontradicted." 8 The defendant contended
that this argument violated his fifth amendment right against self-
incrimination, 7 but the Second Circuit responded that the self-
incrimination clause was not intended to "prohibit advocacy" 8 of
the strength of the evidence .8 The Follette court reasoned that be-
cause the self-incrimination clause did not prohibit the prosecutor
from presenting evidence which only the defendant could contra-
dict, the clause similarly did not prevent the prosecutor from com-
menting that the evidence was uncontradicted1 ° The court appar-
ently felt that the import of the rule forbidding comment in such a
circumstance was undermined by the "resourcefulness of the courts

ex rel. Leak v. Follette, 418 F.2d 1266 (2d Cir. 1969), cert. denied, 397 U.S. 1050 (1970) and
United States v. Fearns, 501 F.2d 486 (7th Cir. 1974). In Follette, the Second Circuit noted
that the courts had been quite resourceful in finding people other than the defendant who
could contradict the prosecutor's evidence. 418 F.2d at 1269. Thus, the First Circuit's position
in Flannery appears to limit this resourcefulness. The Seventh Circuit appears to have gone
further in Fearns by stating that the prosecutor risks reversal by arguing that evidence which
the defendant could have contradicted had he testified was uncontradicted. 501 F.2d at 490.
See United States v. Poole, 379 F.2d 645, 649 (7th Cir. 1967). But see United States v.
Pritchard, 458 F.2d 1036, 1038-40 (7th Cir.), cert. denied, 407 U.S. 911 (1972).

83. See Chapman v. California, 386 U.S. 18, 24 (1967).
84. Cf. United States v. Medina, 455 F.2d 209, 211 (1st Cir. 1971)("untouched" danger-

ously close to "uncontradicted").
85. 418 F.2d 1266 (2d Cir. 1969), cert. denied, 397 U.S. 1050 (1970).
86. Id. at 1267 n.1.
87. Id.
88. Id. at 1268.
89. Id.
90. Id. Additionally, Judge Friendly, who wrote the Follette opinion, cited with ap-

proval an earlier Second Circuit opinion which held that the lack of contradictory evidence
was an historical fact upon which counsel was free to comment. Id. at 1269, quoting Lefkowitz
v. United States, 273 F.2d 664, 668 (2d Cir. 1921). This "historical fact" rationale was
explicitly rejected by the First Circuit in Flannery. 451 F.2d at 881.
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in thinking of persons other than the defendant who could contra-
dict the prosecutor's evidence."'" The Second Circuit therefore held:

[W]here the prosecutor confines himself to arguing the strength
of his case by stressing the credibility and lack of contradiction of
his witnesses, we will not be astute to find in this a veiled comment
on the defendant's failure to testify even if in practical fact, al-
though not in theory, no one else could controvert them."

Although the Second Circuit did not explicitly adopt a per se rule,
as the First Circuit had in Flannery, the Second Circuit's rationale
and holding in Follette appear to give the prosecutor considerable
leeway in stressing that the evidence is "uncontradicted."' 3

Unlike either of the positions adopted by the First and Second
Circuits, the Fifth Circuit has apparently adopted an approach
which requires the court to determine in each instance whether the
prosecutor's statement that the evidence was "uncontradicted"
amounted to a comment on the failure of the defendant to testify. 4

The Fifth Circuit had to decide this precise issue during this
survey period in United States v. Jennings. 5 The defendants in
Jennings were convicted, primarily on the basis of an informant's
testimony, of drug trafficking." To bolster the informant's credibil-
ity, the prosecutor asserted that the informant's description of one
defendant's house had not been contradicted. 7 On appeal, the de-
fendants alleged that because only the informant and the defen-
dants were present in the house, it would have been necessary for
one of the defendants to testify in order to contradict the inform-
ant's description of the house. 8 The defendants contended, there-
fore, that the prosecutor's statement was a comment on the defen-
dant's failure to testify." However, the court concluded that it was
not. "0

91. 418 F.2d at 1269.
92. Id. at 1270.
93. See United States v. Dioguardi, 492 F.2d 70, 81-82 (2d Cir. 1974). See also United

States v. Noah, 475 F.2d 688, 695-96 (9th Cir.), cert. denied, 414 U.S. 821 (1973); United
States v. Alfonso-Perez, 535 F.2d 1362, 1366-67 (2d Cir. 1976).

94. United States v. Jennings, 527 F.2d 862 (5th Cir. Feb., 1976); Garcia v. United
States, 315 F.2d 133 (5th Cir.), cert. denied, 375 U.S. 855(1963).

95. 527 F.2d 862 (5th Cir. Feb., 1976).
96. Id. at 864-66.
97. Id. at 870-71.
98. Id. at 870.
99. Id.
100. Id. at 871.
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The Jennings court examined the prosecutor's statement to
determine

[Whether or not the statement was manifestly intended or of
such character that a jury would naturally and necessarily take it
to be a comment on the failure of the accused to testify (emphasis
added).101

The court observed that the informant's description of the house
could have been contradicted either on cross-examination of the
informant or by the testimony of a third party familiar with the
house. 0 1 The court concluded that because the prosecutor's remark
in Jennings could have been contradicted by someone other than the
defendants, the remark was neither manifestly intended nor under-
stood by the jury as a comment on the defendant's failure to tes-
tify.10 3

The Fifth Circuit decision in Jennings appears to adopt a posi-
tion midway between the First Circuit's position in Flannery'"4 and
the Second Circuit's position in Follette.'05 The Fifth Circuit, by
employing a test rather than adopting a per se rule, has retained the
flexibility to determine on a case by case basis whether the prosecu-
tor's statement that the evidence was "uncontradicted" was a com-
ment on the defendant's failure to testify. 0

The test used in Jennings states that the court is to make two
independent inquiries. First, the court is to determine whether the
prosecutor "manifestly intended" to comment on the failure of the
defendant to testify."7 The second determination is whether the jury
"naturally and necessarily" understood the remark as a comment
on the defendant's failure to testify.1°s

101. Id., quoting United States v. Wilson, 500 F.2d 715, 721 (5th Cir. 1974), cert. denied,
420 U.S. 977 (1975).

102. 527 F.2d at 871.
103. Id.
104. See notes 77-89 supra and accompanying text.
105. See notes 90-98 supra and accompanying text.
106. The flexible test has the advantage over per se rules of allowing the court to dispose

of each case on its individual merits. However, the test has the corresponding disadvantage
of not giving prosecutors clear notice of what conduct is improper.

107. See note 101 supra and accompanying text.
108. See note 101 supra and accompanying text. The second prong of the test appears

to be applied very rigorously. Not only must the prohibited inference be "natural," it must
also be "necessary." Unites States ex. rel. Leak v. Follette, 418 F.2d 1266, 1269 (2d Cir. 1969),
cert. denied, 397 U.S. 1050 (1970). The requirement that the prohibited inference be a
"necessary" one appears to be overly harsh, particularly when jurors are likely to infer evi-

[Vol. 8:10911134
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Although the test states that the courts are to treat these as
independent determinations, the courts have generally treated the
prosecutor's intent as determinative. Apparently, if the prosecutor
intended to comment on the defendant's failure to testify, the court
presumes that the jury so understood the prosecutor's remark. °9

Thus, where the prosecutor stated in the presence of the jury that
the defendant need not testify"10 or that the defendant was available
to testify,"' if it is apparent that the remark was inadvertent"' or
was made for some legitimate purpose,"3 then the remark is not
construed as a comment on the defendant's failure to testify."4 The
emphasis that is placed on the prosecutor's intent in making the
statement appears to be unwarranted. As the Supreme Courthas
noted, the natural tendency of laymen is to infer evidence of guilt
from the defendant's failure to testify."' Thus, it would seem that
regardless of the prosecutor's intent in making the statement, if it
had the effect of encouraging the jury to infer guilt from the defen-
dant's failure to testify, then it should be held to be an improper
remark."'

B. Fair Trial

Prosecutorial remarks which might deprive the defendant of a
fair trial appear to be as varied as the imagination of the prosecu-

dence of guilt from the defendant's silence even in the absence of prompting. See United
States v. Hale, 422 U.S. 171, 176 (1975). The Seventh Circuit has suggested that the less
stringent standard of "reasonableness" be used to determine whether the prosecutor's state-
ment was a comment on the defendant's failure to testify. United States v. Hardman, 447
F.2d 853, 855 (7th Cir. 1971).

109. This presumption has not been expressly stated by the courts. However, in the
absence of an impact on the jury, the prosecutor's statement could not effect the jury's
deliberation.

110. United States v. White, 444 F.2d 1274, 1277-78 (5th Cir. 1971).
111. United States v. Burts, 536 F.2d 1140, 1142 (6th Cir. 1976).
112. Id.
113. See United States v. Cook, 505 F.2d 659, 663-64 (5th Cir. 1974); United States v.

Rodriquez-Sandoval, 475 F.2d 542, 544 (1st Cir.), cert. denied, 414 U.S. 869 (1973); United
States v. White, 444 F.2d 1274, 1277-78 (1971); Samuels v. United States, 398 F.2d 964, 967-
68 (5th Cir. 1968), cert. denied, 393 U.S. 1021 (1969).

114. See cases cited note 113 supra.
115. United States v. Hale, 422 U.S. 171 (1975).
116. Inquiring into the prosecutor's intent may serve an important function indepen-

dent of assessing the statement's impact on the jury. Where it appears that the prosecutor's
misconduct was intentional, the courts may be persuaded to reverse the defendant's convic-
tion in order to deter misconduct in the future. See Note, The Nature and Consequences of
Forensic Misconduct in the Prosecution of a Criminal Case, 54 COLUM. L. REv. 946, 971-76
(1954).
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tor.117 United States v. Herrera,"' decided by the Fifth Circuit dur-
ing this survey period, illustrates this point. Herrera, a Honduras
citizen, was convicted of importation and possession of cocaine with
intent to distribute it."' An issue of fact during the trial was whether
Herrera had been adequately informed of his right to counsel. 20 In
his closing argument, the prosecutor made three improper remarks
to the jury which the court found denied the defendant a fair trial.
First, the prosecutor suggested that the jury disregard the defen-
dant's constitutional rights because Americans would not be enti-
tled to those rights in foreign countries.' 2 Second, the prosecutor
gave the jury his personal assurances that the government witnesses
had testified truthfully. 22 Finally the prosecutor told the jury that
to find the defendant not guilty, the jury would have to believe that
he and the government witnesses had conspired to convict the de-
fendant. 123 The court found that the prosecutor's remarks were
"marginally close to plain error" and, because an objection had
been made, reversed the defendant's conviction. 24

The Herrera court did not exhaustively analyze the effect of the
prosecutor's remarks on the jury, perhaps because of the flagrance
of the misconduct. Where the remarks are less flagrant, however,
the courts have developed a number of criteria to determine whether
the prosecutor's remarks affected the defendant's right to a fair
trial. These criteria include whether the misconduct was inten-
tional; the circumstances in which the remark was made; and
whether the misconduct was isolated or occurred in conjunction
with other errors.'2 5

117. See Alschuler, supra note 2 at 638-43.
The cases decided by the Fifth Circuit during this survey period also illustrate this point.

See United States v. Herrera, 531 F.2d 788 (5th Cir. May, 1976); United States v. Joseph,
533 F.2d 282 (5th Cir. June, 1976) (defendant was convicted of drug trafficking; prosecutor
stated to jury that the role of the government informants during the trial was minimized
because of fear that drug addicts might attempt to kill them); United States v. Williams,
523 F.2d 1203 (Nov., 1975), rehearing denied, 531 F.2d 791 (5th Cir. May, 1976) (prosecutor
told jury that if defendant was found to be insane, he would be free to walk the streets and
commit crimes against the judge, the jury, their friends and families).

118. 531 F.2d 788 (5th Cir. May, 1976).
119. Id. at 789.
120. Id. at 790.
121. Id. at 789.
122. Id. at 790.
123. Id.
124. Id. at 789.
125. See generally Vess, supra note 2, at 54-55; Singer, Forensic Misconduct by Federal

Prosecutors - and How It Grew, 20 ALA. L. REv. 227, 236-37 (1968) [hereinafter cited as
Singer].
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1. Intentional misconduct

Perhaps the most important consideration for the court is
whether it appears that the prosecutor intended to mislead or in-
flame the jury.' 26 In Donnelly v. De Christoforo'2 the Supreme Court
stated that intentional misconduct by the prosecutor should not be
too readily inferred.'"8 The Court noted that jury arguments are
often the result of improvisation rather than intricate planning in
advance of argument.' However, where the prosecutor misstated
the facts'31 or alluded to "other" evidence not in the record,' 3 ' the
intent to mislead the jury is readily inferrable. 32 In contrast, where
it appears that the prosecutor's remark was inadvertent'3 or was
later corrected by the prosecutor, 3' the courts seem more willing to
discount the effect of the statement on the jury.

2. Surrounding circumstances

The circumstances in which the remark was made is a second
consideration utilized by the courts to determine the impact of the
remark on the jury.3 5

126. See Alschuler, supra note 2, at 645-46; Singer, supra note 125, at 270-71.
127. 416 U.S. 637 (1974).
128. Id. at 647.
129. Id.
130. See Berger v. United States, 295 U.S. 78, 84 (1935); United States v. Achtenberg,

459 F.2d 91, 98-99 (8th Cir. 1972). But cf. United States v. Cady, 495 F.2d 742, 748 (8th Cir.
1974)(prosecutor "took liberties" with the evidence but did not engage in deliberate miscon-
duct).

131. See United States v. Martinez, 514 F.2d 334, 343 (9th Cir. 1975).
132. Whether the remark was isolated or repeated also bears on the intent of the prose-

cutor. See United States v. Ludwig, 508 F.2d 140, 143 (10th Cir. 1974).
133. See Brinlee v. United States, 496 F.2d 351, 355 (8th Cir. 1974). The defendant in

Brinlee was convicted of various firearm violations which grew out of the bombing of a pick-
up truck (and death of an occupant) in Barstow, Oklahoma. Id. at 352-53. The defendant
had previously been convicted in an Oklahoma proceeding for first degree murder for his
participation in the bombing incident. Id. The instant case was transfered from Tulsa, Okla-
homa, to Bismark, North Dakota, because of the extensive publicity surrounding the case in
Oklahoma. Id. Thus, extensive pre-trial efforts were made to insure that the jury would not
be exposed to possible prejudicial information. In his closing argument the prosecutor told
the jury "[i]f you turn him loose... in the street in Bismark, perhaps we'd better notify the
pickup [truck] owners in this area that this man is in the community." Id. at 355 n.9.
Arguably, this line of argument had the effect of undoing all that had been done to obtain
an impartial jury. The court stated that the remark was an "unplanned transgression" and
found no prejudicial error. Id.

134. See United States v. Briggs, 457 F.2d 908, 911 (2d Cir.), cert. denied, 409 U.S. 986
(1972).

135. United States v. Burks, 508 F.2d 672, 673 (5th Cir.), cert. denied, 421 U.S. 1012
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Initially, the courts tend to make a normative judgment con-
cerning the tenor of the counsels' argument and then they examine
the prosecutor's statement within the framework of the trial argu-
ment.' 36 In short, the courts examine the statements in a "fair-play
spirit . . . with a consideration of how they may have been
prompted.' 37 Although the prosecutor's remark would be consid-
ered improper standing alone,' 38 if it was provoked' 39 or subsequently
used by the defense counsel' it is generally held to be a "fair reply."

In addition to examining the general atmosphere of the trial,
the courts also consider the length of the trial,"'4 the length of the
argument itself,"' and the time during the argument when the re-
mark was made13 to determine its impact on the jury. In United
States v. Achtenberg,'"I the fact that the trial consumed a number
of days lead the court to conclude that the prosecutor's remarks
were prejudicial.'45 The court reasoned that because of the length of
the trial the jury might not have had an independent recollection
of the evidence.' 6 Hence, the prosecutor's deliberate misstatement
of the evidence probably influenced the jury's deliberations.'47 Simi-
larly, the fact that the improper argument occurred immediately
before the case was submitted to the jury was one factor the Ninth
Circuit relied on to find that the remark affected the jury's delibera-
tions. ,,18

3. Other errors

Finally, the courts consider the effect of the prosecutor's remark

(1975); United States v. Rhoden, 453 F.2d 598, 600 (5th Cir.), cert. denied, 406 U.S. 947
(1972).

136. See cases cited note 135 supra; United States v. Santana, 485 F.2d 365, 371 (2d
Cir. 1973); United States v. Phillips, 482 F.2d 191, 196 (8th Cir. 1973).

137. United States v. Phillips, 482 F.2d 191, 196 (8th Cir. 1973), quoting Horman v.
United States, 279 F.2d 767, 775 (8th Cir. 1960).

138. See United States v. Serrano, 496 F.2d 81, 82 (5th Cir. 1974).
139. See United States v. Chrisco, 493 F.2d 232, 237-38 (8th Cir. 1974); United States

v. Brawer, 482 F.2d 117, 134 (2d Cir. 1973); United States v. Hestie, 439 F.2d 131, 132 (2d
Cir. 1971).

140. United States v. Cook, 505 F.2d 659, 664 (5th Cir. 1974).
141. See Salvador v. United States, 505 F.2d 1348, 1353 (8th Cir. 1974). Cf. United

States v. Soconny-Vacuum Oil Co., Inc., 310 U.S. 150 (1940).
142. See Donnelly v. De Christoforo, 416 U.S. 637, 647 (1974).
143. See United States v. Martinez, 514 F.2d 334 (9th Cir. 1975).
144. 459 F.2d 91 (8th Cir. 1972).
145. Id. at 98-99.
146. Id.
147. Id.
148. United States v. Martinez, 514 F.2d 334, 343 (9th Cir. 1975).
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on the jury when other errors also occurred during the trial. For
example, the Fifth Circuit held in United States v. Williams,"9

decided this survey period, that prejudicial pretrial publicity oper-
ated in concert with the prosecutor's prejudicial remarks to deprive
the defendant of a fair trial.5a

III. Conclusion

Of the various considerations the courts have developed to re-
view alleged prosecutorial misconduct, perhaps the most difficult to
apply is the prosecutor's intent. Intentional misconduct is likely to
have a greater impact on the jury than unintentional misconduct. 5'
Thus, focusing on the prosecutor's intent helps the court determine
whether the jury was influenced by the misconduct. However, the
courts also focus on intent as a measure of the prosecutor's wrongdo-
ing (intentional misconduct being more grevious than uninten-
tional) and reverse as a means of punishment. 52

The failure to distinguish the two reasons for examining the
prosecutor's intent leads to incongruous results and confuses the
standards the courts set for prosecutors. For example, intentional
misconduct might result in reversal as punishment even though it
did not influence the jury.' Conversely, even if the misconduct was
unintentional it does not follow that the defendant's trial was not
prejudiced thereby.

In spite of this confusion, it is evident that courts are concerned
with fairness. After all, reversal as punishment is designed to deter
future misconduct - to assure fairness in future trials. To the same
end, courts often reprimand prosecutors for engaging in miscon-
duct. "' However, reprimand and reversal are not effective deter-

149. 523 F.2d 1203 (Nov., 1975), rehearing denied, 531 F.2d 791 (5th Cir. May, 1976).
150. 523 F.2d at 1209. The Fifth Circuit seems particularly prone to couple prosecutorial

misconduct with other trial errors to find that the defendant was denied a fair trial. See
United States v. Fernandez, 496 F.2d 1294, 1303 (5th Cir. 1974); Bruce v. Estelle, 483 F.2d
1031, 1038 (5th Cir. 1973); cf. United States v. Jaqua, 485 F.2d 193 (5th Cir. 1973)(1 of 3
errors); United States v. Brown, 451 F.2d 1231, 1236 (5th Cir. 1971)(1 of 3 errors). This
tendency was criticized by the judges who dissented from the circuit's denial of a rehearing
in United States v. Williams, 531 F.2d 791, 794-95 (5th Cir. May, 1976). The dissent noted
the difficult position trial judges will be put in by the "tandem effects" test of the majority.
Id. at 794-95.

151. See Note, The Nature and Consequences of Forensic Misconduct in the Prosecu-
tion of a Criminal Case, 54 COLUM. L. R~v. 946, 974-75 (1954).

152. See Singer v. United States, 380 U.S. 24, 38 (1964); Alschuler, supra note 2, at 645-
46.

153. See Alschuler, supra note 2, at 646-47.
154. See Comment, Prosecutorial Misconduct - Recent Second Circuit Cases, 2
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rents, as evidenced by the number of prosecutorial activities that
are clearly impermissible according to precedent. 5 '

The use of reversal as a method of detering future misconduct
suffers from two weaknesses. First, the procedural steps taken in the
trial court to remedy the misconduct limit the scope of review in the
appellate court.' Thus, even if the misconduct was intentional, if
it was not objected to and overruled in the trial court, the appellate
court cannot reverse unless the misconduct constituted plain
error. 57 Second, reversal might result in new trials where the mis-
conduct did not prejudice the defendant."8 Reversal in this instance
places unnecessary burdens on both the defendant and the trial
court. Thus, a situation exists where reversal is not available as a
deterrent and it would not be effective to insure that the defendant
received a fair trial.

To deter this "unreachable" misconduct, the courts should de-
velop sanctions which operate independently of the prejudicial ef-
fect on the jury. 159 Presently, some instances of misconduct might
be characterized as truely inadvertent.110 However, there are count-

HOFSTRA L. REv. 385, 390-96 (1974) for a discussion of 3 cases in which the court had to review
misconduct of the same prosecutor.

155. Compare: United States v. Wilkerson, 534 F.2d 43,44 (5th Cir. June, 1976) with
United States v. Bates, 512 F.2d 56, 58 (5th Cir. 1975); United States v. Williams, 523 F.2d
1203, 1207-08 (Nov., 1975), rehearing denied, 531 F.2d 791 (5th Cir. May, 1976) with Bruce
v. Estelle, 483 F.2d 1031, 1040 (5th Cir. 1973); United States v. Herrera, 531 F.2d 788, 789-90
(5th Cir. May, 1976) with Gradsky v. United States, 373 F.2d 706, 710 (5th Cir. 1967).

156. See Vess, supra note 2, at 53. In the absence of plain error, the defect will be
presumed to have been waived. Id. If an objection was made and sustained, however, the trial
court's action ordinarily cures the effect of the misconduct. Id. at 54. The problems which
the objection rule engender are discussed in Alschuler, note 2 supra, at 648-56; Singer, note
125 supra at 242-46.

157. United States v. Garber, 471 F.2d 212, 217 (5th Cir. 1972); United States v. Webb,
463 F.2d 1324, 1328 (5th Cir.), cert. denied, 409 U.S. 986 (1972); United States v. Briggs, 457
F.2d 908, 912 (2d Cir.), cert. denied, 409 U.S. 986 (1972).

158. This is the primary objection to the rule of per se reversal adopted by the First
Circuit in United States v. Flannery, 451 F.2d 880 (1st Cir. 1971). See notes 81-89 supra and
accompanying text. Moreover, the utility of per se rules of reversal to deter prosecutorial
misconduct is doubtful. Each rule would be limited to the facts of the particular case and
thus would seem to encourage deliberate efforts to circumvent the rule. For example, the
Flannery rule prevented prosecutors from using the word "uncontradicted" where it appeared
from the record that only the defendant could contradict the evidence. 451 F.2d at 882. In a
subsequent case the court had to warn the prosecutor that "untouched" came dangerously
close to "uncontradicted." United States v. Medina, 455 F.2d 209, 211 (1st Cir. 1971).

159. Suggested sanctions have ranged from the court prohibiting the prosecutor from
appearing before it, United States v. Antonelli Fireworks, Inc., 155 F.2d 631, 662 (2d Cir.
1946)(Frank, J., dissenting) to holding the prosecutor in contempt of court (with a correspon-
ding flexibility of sanctions), Alschular, supra note 2, at 673.

160. See notes 133-134 supra, and accompanying text.
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less examples where the courts have given clear notice of what con-
duct is impermissible and the prosecutors have continued to engage
in the objectionable activities.'"' In those instances where the prose-
cutors should have known from prior decisions' 2 that the conduct
was impermissible, there is no excuse for the misconduct. In such a
situation the court should discipline the prosecutor directly for his
misconduct. Hopefully, the existence of disciplinary sanctions
would deter misconduct in the future. 6 3

Robert W. Teuton

ELECTRONIC TRACKING

The Fifth Circuit en banc has recently divided eight to eight
over an issue that is not only volatile but also embryonic. In the
panel opinion in United States v. Holmes,I the court had held "that
the installation of an electronic tracking device on a motor vehicle
was a search within the meaning of the fourth amendment,"' and
that the absence of prior judicial approval for the search dictated
suppression of the fruits of that search.' On rehearing en banc the
Fifth Circuit characterized the case as one of "first impression...
[and] of exceptional importance."' Unfortunately, because it div-
ided equally, the Fifth Circuit decided nothing more than that the

161. See cases cited note 155 supra.
162. Id.
163. Although actual intent to prejudice the defendant's trial is lacking in most instan-

ces, this appears to beg the issue. The inquiry should not be merely whether the misconduct
was intentional; rather, the courts should ask whether the prosecutor exercised the restraint
necessary to insure that the defendant received a fair trial. As Justice Sutherland stated in
his oft quoted passage from Berger v. United States,

The United States Attorney is the representative . of a sovereignty whose obliga-
tion to govern impartially is as compelling as its obligation to govern at all ...
He may prosecute with earnestness and vigor. . . .But, while he may strike hard
blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful conviction as it is to use every
legitimate means to bring about a just one.

295 U.S. 78, 88 (1935).

1. United States v. Holmes, 521 F.2d 859 (5th Cir. Oct., 1975), aff'd in part by an
equally divided court and rev'd in part 537 F.2d 227 (5th Cir. Aug., 1976).

2. Holmes, 521 F.2d at 864. See 29 VAND. L. REv. 514 (1976).
3. See Wong Sun v. United States, 521 F.2d at 867.
4. United States v. Holmes, 537 F.2d 227, 228 (5th Cir. Aug., 1976) (dissenting opinion).
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evidence in Holmes was properly excluded. The court did not set
any standard for the circuit concerning the legality of the warrant-
less attachment of electronic tracking devices to automobiles.,

Electronic devices are the outgrowth of an evolving modern
technology and involve two competing interests. First they involve
the right of the individual to privacy in his movements.7 Balanced
against this interest is the desire of the government to utilize more
sophisticated techniques in combating criminal activity! The bal-
ance struck between the two interests ultimately depends on
whether the courts characterize the advent of electronic technology
as a law enforcement tool or as a danger to the individual. One view,
as expressed by Judge Ainsworth in Holmes, is that as modern
technology leads to more sophisticated crime, law enforcement
agencies should not be hampered in the use of technology's fruits
to combat that crime.' Another view, expressed by the District
Court of Hawaii in United States v. Kim, 0 warns that "as the tech-
nological capability of law enforcement agencies increases, the
fourth amendment must likewise grow in response."" One specific
outgrowth of modern technology, the electronic beeper," is being
used more frequently by law enforcement agencies and the question
of the legality of that use is consequently appearing before the
courts more and more. The question of whether the installation of
an electronic beeper constitutes a search under the fourth amend-
ment is a difficult one, and a question which one judge has charac-
terized as "an important and recurring one . . . [whose] disposi-
tion would give needed direction to the district courts, prosecutors,
and law enforcement authorities.' 3 Unfortunately, it is a question
which some courts have met squarely, and others have dodged.

5. 537 F.2d 227-28. It is important to note that Judge Wisdom did not participate in
the en banc decision because of illness. Thus, when the issue comes before the Fifth Circuit
again, assuming all judges are present, the issue will be decided.

6. Id.
7. 521 F.2d at 865.
8. 537 F.2d at 228 (dissenting opinion).
9. Id.
10. 415 F. Supp. 1252 (D. Hawaii 1976) (government's use of a high-powered telescope

to observe the defendant in his home held a search within the meaning of the fourth amend-
ment).

11. 415 F. Supp. at 1257.
12. A beeper is a battery-operated device which emits periodic signals which are picked

up on a radio frequency, allowing the receiver to establish the approximate location of the
object to which the beeper is attached. See Holmes, 521 F.2d at 861.

13. United States v. Frazier, 538 F.2d 1322, 1326 (8th Cir. 1976) (concurring opinion).
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Central to every electronic surveillance case is the Supreme
Court's landmark decision of Katz v. United States.'4 In Katz, the
FBI attached an electronic listening device to the outside of a tele-
phone booth from which Katz was placing a call. At trial the govern-
ment introduced a tape of the defendant's conversation, which led
to his conviction.'" The Supreme Court reversed the judgment and
held that the government's activity constituted a search under the
fourth amendment for which a warrant was required. Justice Harlan
concurred with the majority and his opinion has come to be re-
garded as the clearest statement of the present test for determining
when official conduct constitutes a search.'" That test sets out two
requirements which must be satisfied before the fourth amendment
warrant requirement attaches. First, "a person [must] have exhib-
ited an actual (subjective) expectation of privacy and, second, that
. . . expectation [must] be one that society is prepared to recog-
nize as 'reasonable.' '" If these two conditions are present, govern-
ment intrusion into an individual's privacy constitutes a search for
which "the procedure of antecedent justification"" is required, un-
less the invasion falls within a "few specifically established and
well-delineated exceptions."'"

Under the test's first prong, it is necessary to inquire into that
which the individual seeks to exclude from public scrutiny."0 Once
that subjective intent is ascertained, it then is necessary, under the
test's second prong, to determine whether that intent is reasonable,
considering the mode in which the individual seeks to carry out his
intent."

14. Katz v. United States, 389 U.S. 347 (1967).
15. The recording device allowed only the taping of Katz's end of the conversation, thus

only his voice appeared on tape. 389 U.S. at 354.
16. See Note, Electronic Visual Surveillance and the Fourth Amendment: The Arrival

of Big Brother?, 3 HASTINGS CONST. L.Q. 261, 272-73 (1976); see also Comment, Police
Helicopter Surveillance and Other Aided Observations: The Shrinking Reasonable Expecta-
tion of Privacy, 11 CAL. W. L. Rav. 505, 512 (1975).

17. 389 U.S. at 361 (concurring opinion).
18. Id. at 359, citing Osborne v. United States, 385 U.S. 323, 330 (1967).
19. Id. at 357. Exceptions to the warrant requirements have not generally been relied

on to validate warrantless searches using electronic beepers. But see United States v. Frazier,
538 F.2d 1322 (8th Cir. 1976); United States v. Holmes, 537 F.2d 227, 231 (5th Cir. Aug., 1976)
(dissenting opinion).

20. 389 U.S. at 351-52.
21. Id. at 352. By entering the glass enclosed telephone booth, Katz protected himself

from the "intruding ear" but not from the "intruding eye." Id. See Comment, Police Helicop-
ter Surveillance and Other Aided Observations: The Shrinking Expectation of Privacy, 11
CAL. W. L. Rav. 505 (1975).
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With the Katz decision, the Court realigned the focal point for
purposes of fourth amendment inquiry. The "area" of the activity,
or the telephone booth, was only important as it related to Katz's
subjective expectation that his words would remain private. Thus,
even though Katz's conversation occurred in a place accessible to
the public, the Court held that he was justified in converting such
an area into a temporary haven from governmental intrusion.12 Hav-
ing de-emphasized the "area" of the activity, the Court concluded
that the "presence or absence of a physical intrusion" into that area
could have no constitutional significance. 23 Thus, whether there was
a technical trespass by the government did not influence the deter-
mination of whether a search had occurred for fourth amendment
purposes. A search, the Court concluded, was a governmental inva-
sion into an activity which the individual expected to remain pri-
vate; provided that society was prepared to recognize the expecta-
tion as reasonable, considering the circumstances in which it was
manifested.

Relying almost exclusively upon Katz, the Fifth Circuit panel
in Holmes held that the attachment and monitoring of the beeper
on Holmes' van constituted a search for which a warrant was re-
quired. The government had not urged any exceptions to the war-
rant requirement, and the panel opinion held that the lack of war-
rant was fatal to the government's case against Holmes. The panel
opinion and its holding were adopted by operation of law when the
circuit en banc split equally on the issue.

The court focused on one aspect of electronic tracking of vehi-
cles which was not present in the electronic seizure of conversations.
The court noted that vehicular travel, by its very nature, was always
open to the public eye, and thus, it was difficult for a person to
indicate that he subjectively intended his movements to be private.
Conversations, on the other hand, were capable of being placed
under "a protective cloak." 2 ' The nature of vehicular travel, there-
fore, prevented a strict application of the first prong of the Katz
test-subjective intent. Rather, the court disposed of this require-
ment by holding that every person "has a right to expect that when
he drives his car into the street, the police will not attach an elec-
tronic surveillance device to his car in order to track him. '25 The

22. 389 U.S. at 351-52.
23. Id. at 353.
24. 521 F.2d at 865.
25. Id. at 866 (at least not without prior judicial approval). The court stated that visual
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court did not explicitly address the second prong of the Katz
test-society's recognition of the person's subjective intent as rea-
sonable as it was manifested under the circumstances. However,
this second requirement may have been subsumed in the broad
holding that every individual has the right to expect that his move-
ments not be electronically tracked. Holmes, therefore, stands for
the proposition that the government may not directly track a per-
son's automobile electronically without prior judicial approval.
However, indirect electronic surveillance was a question left unan-
swered by Holmes.

The Fifth Circuit appeared to decide the indirect surveillance
question in United States v. Perez,"5 a case decided in the interim
between the Holmes panel opinion and the en banc decision. In
Perez, government agents electronically tracked the defendant's
automobile by means of a "bugged" television, which had been
given to the defendant by an agent in exchange for heroin. The court
did not directly decide whether the beeper constituted a search
under the fourth amendment, but did say in dictum that no search
had occurred. The court did not discuss the first prong of the Katz
test but seemed to assume that Perez subjectively expected that his
movements would remain free of electronic surveillance by means
of the bugged television. Using the second prong of Katz, however,
the court reasoned that society was not prepared to recognize the
subjective expectation as reasonable, considering that the defen-
dant had taken the property in exchange for heroin. The court anal-
ogized the "bugged" television to the "recording of the serial num-
bers of money given in exchange for illegal contraband or the mark-
ing of property passed in such an exchange so that it can later be
identified." 7 The court expressly distinguished Holmes on two
bases. First, the court concluded that society was not prepared to
recognize Perez's subjective expectations as reasonable, whereas it
was prepared to recognize Holmes' subjective expectations. Second
the court found that the Perez agent had placed the electronic de-
vice in the television while it was in his "rightful possession" while
the Holmes agent attached the beeper to the van when it was in the

surveillance of a vehicle does not rise to the level of a search, for there can be no expectation
that a vehicle's movements are not visually observed.

26. 526 F.2d 859 (5th Cir. Feb., 1976), cert. denied, 97 S. Ct. 129 (1976).
27. Id. at 863. There is one vital overlooked distinction. Marked money does not allow

the actual trailing of the defendant's movements; it only aids in identifying the money once
it is found, whether in the defendant's possession or not.
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"constructive possession" of the defendant.
The Fifth Circuit then has taken two separate positions with

respect to electronic tracking. If a government agent directly places
a beeper on a citizen's automobile while it is in the citizen's posses-
sion, a search has occurred and the fourth amendment applies. On
the other hand, if an agent implants a beeper in property while it is
in his possession and later gives the item to an individual in ex-
change for contraband, the indirect placement of the beeper in the
automobile does not constitute a search. The distinction between
these two Fifth Circuit cases is conceptually difficult, and the diffi-
culty is illustrated in the treatment they have been given by the
other circuits.

In United States v. Huff ord,28 the Ninth Circuit, using the Katz
two-pronged test, concluded that the electronic tracking of a vehicle
did not constitute a search. In Hufford, the government agents had
placed an electronic beeper in a drum of caffeine that the defendant
purchased to use in an illicit drug manufacturing scheme."9 The
defendant transferred the drum to his vehicle, which allowed the
government to track his movements. Using the first prong of the
Katz test, the court reasoned that not only had the defendant not
exhibited a subjective expectation of privacy, he had in fact "know-
ingly exposed" his movements by travelling the public roads.3 The
court further concluded that because it saw no distinction between
visual surveillance and electronic surveillance the fourth amend-
ment did not apply "provid[ing] no fourth amendment violation
occurred when the beeper was attached. '31

The Ninth Circuit further emphasized its rejection of Holmes
in United States v. Pretzinger32 when it said: "Under the law of this
circuit, . . . attachment of an electronic location device to a vehicle
moving about on public thoroughfares (or through the public air-
space) does not infringe upon any reasonable expectation of privacy
and therefore does not constitute a search." Pretzinger involved

28. 539 F.2d 32 (9th Cir. 1976), rev'g in part United States v. Martyniuk, 395 F. Supp.
42 (D. Ore. 1975).

29. 539 F.2d at 33.
30. Id. at 33-34.
31. Id. at 34.
32. 542 F.2d 517 (9th Cir. 1976). The court's conclusion was only dictum as the facts

before it did involve prior judicial approval, and the court found no fault with the issuance
of the warrant.

33. Id. at 520. Note that Pretzinger involved the direct placement of a beeper on the
defendant's private airplane, while Hufford involved indirect placement of a beeper on an
automobile.
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the tracking of a private airplane which had been bugged by agents
armed with a search warrant. The panel's holding that there is no
reasonable expectation of privacy in public travel was an alternative
to its holding that the search warrant was valid. As in Hufford,
however, the Pretzinger panel once again conditioned its holding on
the fact that no fourth amendment violation had occurred in the
implantation of the device.

Only ten days before the Ninth Circuit's decision in Hufford the
Eighth Circuit faced the question of electronic tracking and decided
not to decide the question. In United States v. Frazier34 the FBI,
without a warrant, attached a beeper to the bumper of an extortion
suspect's car."5 The beeper was later used to track the suspect and
upon arrest a search was conducted in which incriminating evidence
was seized. 3

' The district court concluded that Holmes controlled
the case and suppressed the evidence. 37 On appeal, the majority in
Frazier noted that the installation of electronic devices raised seri-
ous problems. Two of the problems noted by the court were that
an actual trespass had occurred when the device was installed and
that it was difficult to determine whether a person has a reason-
able expectation of privacy with regard to movement on the public
roads .3 The majority did decide, however, that even if a search had
occurred there were exigent circumstances that justified the lack of
a warrant .

3

Judge Ross, in a separate opinion, concurred in this result but
added that the court should have decided that no search occurred
when the beeper was installed and monitored." At the basis of
Judge Ross' reasoning was his conclusion that there had been no
intrusion into the defendant's right of privacy. Judge Ross found
that the sole purpose of a beeper was surveillance and therefore that
this type of electronic surveillance was no greater intrusion upon the
right of privacy than visual surveillance.' Noting that the Fifth
Circuit had relied on Katz,"2 Judge Ross concluded that Katz was

34. 538 F.2d 1322 (8th Cir. 1976); Frazier preceded the Holmes en banc opinion by
approximately one month.

35. Id. at 1323.
36. Id.
37. Id. at 1324.
38. Id.
39. Id. at 1325.
40. Id. at 1326 (concurring opinion).
41. Id.
42. Id.
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distinguishable because in that case the Supreme Court had specifi-
cally excluded from the fourth amendment that which a person
knowingly exposes to the public.43

Although the reasoning of the Fifth Circuit in Holmes has not
enjoyed much acceptance, the distinction the circuit made in Perez
when dealing with contraband has been widely accepted. The West-
ern District Court of Oklahoma in United States v. French44 was
called upon to decide whether a beeper implanted in bags of mari-
juana by agents and used as a tracking device constituted a search
and seizure. In French, a customs agent had flown marijuana from
South America into the United States. Once he was in this coun-
try, government agents, without a warrant, planted a beeper in two
of the approximately 250 bags, and the agent-pilot proceeded on to
his rendezvous with the defendants. The defendants transferred the
sacks to two trucks, and agents trailed the defendants a distance
exceeding 1,000 miles, allegedly without the use of the beeper.45 The
court found that the implantation and the monitoring of the beeper
did not constitute a search and further that, assuming a search
occurred, any "connection between the allegedly illegal 'beeper' and
the legal search was 'so attenuated as to dissipate the taint.' ",41

The court, in deciding that no search had occurred, utilized a
bifurcated inquiry-first, whether a search had occurred when the
beeper was implanted and second, whether a search took place when
it was monitored. Under its first inquiry, the court acknowledged
the government's initial seizure of the marijuana as a "legal border
seizure."47 Because no warrant was required to seize the marijuana,
none was required to perform "the lesser act of inserting the track-
ing devices . . . . " The court also recognized that "no actual tres-
pass '"49 was needed to install the beeper on the defendants' trucks,
because the defendants loaded the bags upon the vehicles them-
selves.

The panel's second concern, the monitoring of the beeper, was
the "more significant judicially cognizable event"50 for the French

43. Id.
44. 414 F. Supp. 800 (W.D. Okla. 1976).
45. An approximation of the route is described in the French opinion, 414 F. Supp. at

801-02.
46. Id. at 807 (quoting Nardone v. United States, 308 U.S. 338, 341 (1939)).
47. 414 F. Supp. at 803.
48. Id.
49. Id.
50. Id.
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court, because only the monitoring yielded any information which
may have constituted a search. Under the first prong of the Katz
test, the court felt that the defendants could not validly assert any
subjective expectation of privacy in their movements, and therefore,
that the beeper did not infringe upon that privacy. The beeper only
prevented the defendants from concealing the location of the mari-
juana and was not aimed at tracking the defendants or their vehi-
cles. Assuming that a defendant did subjectively expect that the
whereabouts of the marijuana would remain private, the court,
under Katz's second prong, inquired whether it was reasonable for
that defendant to subjectively expect "that he could secrete mari-
juana and not be observed." 5' The court concluded that society was
not prepared to recognize that subjective expectation as reasonable,
and held that the use of the beepers to obtain "this type of limited
information [whereabouts of marijuana] [was] not a search
within the mantle of the fourth amendment."5

The First Circuit in United States v. Emery3 also recently
faced the issue of whether an electronic beeper implanted in contra-
band, which was used to signal the opening of the package contain-
ing cocaine and to link the contraband to the defendant, constituted
a search. The court acknowledged the Holmes decision, but ex-
pressed neither agreement nor disagreement, because the beeper it
considered was not attached to the defendant's vehicle, "nor to his
person, nor to an object legitimately possessed by him."54 Relying
on the principles enunciated in Katz, the court failed to identify just
what the defendants' subjective expectation of privacy may have
been regarding the cocaine, but stated that, under the second prong
of Katz, a person could have no reasonable expectation of privacy
regarding contraband. Thus, government intrusion into contraband,
"property which [the defendant] had no right to possess,"55 did not
give rise to a search within the strictures of the fourth amendment.
The court left open the question of whether it would have found a
search had the beeper-infested cocaine allowed the electronic track-
ing of the defendants' movements. United States v. Carpenter,7

51. Id. at 804. The court compared the beeper to the electronic burglar alarm.
52. Id.
53. 541 F.2d 887 (lst Cir. 1976), aff'g in part United States v. Carpenter, 403 F. Supp.

361 (D. Mass. 1975).
54. Id. at 889.
55. Id. at 890.
56. However, in light of its blanket statement that a person could have no reasonable
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involving Emery's codefendant, simplified the inquiry. The district
court there simply concluded that because "[n]o conversations
were overheard or recorded,""8 no warrant was required. The
Carpenter court refused to afford fourth amendment protections
merely because the defendant "invok[ed] the term 'electronic.' ""

The District Court of Massachusetts, on the other hand, felt
that the very heart of the issue was rooted in the nature of electron-
ics. In United States v. Bobisink,10 the court squarely faced what
other courts have dodged-the fact that electronic tracking allowed
continuous monitoring of a person's movements by an undisclosed
bug.' Relying solely on Katz, the Bobisink court concluded that the
government's attachment of beepers to vehicles driven by the defen-
dants and the insertion of a beeper into a package of chemicals
purchased by the defendants constituted a search under the fourth
amendment. The court, however, gave little consideration to the
beeper in the package of chemicals which was designed to indicate
the package's presence in the defendant's home: it simply stated
that a "citizen is entitled to assume that property he buys does not
contain an electronic spy.""2 The court focused primarily on elec-
tronic tracking by means of beepers and explicitly identified the
area of privacy with which it was concerned-an individual's move-
ments. Under Katz, the court first inquired whether a citizen
subjectively expected that his movements would remain free of con-
tinuous monitoring by an undisclosed beeper. 3 The court answered
that a person traveling in a vehicle could not subjectively expect
that he was not observed by someone, but that he could subjectively
expect that he was free of continuous electronic tracking. Under the
second prong of Katz, the court found that society would recognize
that subjective expectation as reasonable, for electronic tracking

expectation of privacy regarding contraband, it would appear that the Emery court would
follow the French holding.

57. 403 F. Supp. 361 (D. Mass. 1975), aff'd in part, United States v. Emery, 541 F.2d

887 (1st Cir. 1976).
58. Id. at 364.
59. Id.
60. 415 F. Supp. 1334 (D. Mass. 1976).
61. Id. at 1339.
62. Id. at 1338. Note that the First Circuit, of which the District Court of Massachusetts

is a member, later held in Emery that the implantation of a beeper in contraband did not
constitute a search, and did not reach the question of electronic tracking of vehicles. Bobisink
involved non-contraband and electronic tracking of a vehicle.

63. Id. at 1339 citing Katz v. United States, 389 U.S. 347, 360 (1967).
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allows surveillance "beyond any ordinary powers of observation
''64

However, the court's real fear was in the logical extension of the
facts before it-attachment of a beeper to an individual's clothing
to trace his daily activities. Without the aid of prior judicial ap-
proval, the court envisioned that "indiscriminate monitoring could
conceivably be the prelude to sanctioning a '1984' network of..
beepers connected to a master monitoring station which would keep
track of each of our movements for the benefit of the powers that
be."65 Thus, the court held that the warrantless placement and mon-
itoring of the beepers on the cars and in the package of chemicals
was an illegal search and required the suppression of the fruits of
that search.6

The approach taken thus far by the courts when dealing with
electronic surveillance is complex and confusing. The fine lines,
factually minute distinctions, and different interpretations of the
expectation of privacy made by the courts not only leave the indi-
vidual unsure of his ability to keep his activities secure from govern-
mental intrusion, but also leave government agencies in a quandary.
This confusion seems to stem from two sources: first, a misreading
or faulty application of Katz, and second, a misunderstanding of the
right to privacy which is at issue in electronic surveillance cases.

Many of the concepts once thought discarded by Katz are be-
ginning to appear again in electronic surveillance cases even though
the courts invoke Katz as the authority for their decisions. The
courts, when dealing with the electronic surveillance of vehicles or
airplanes carrying contraband or other illegally obtained items,
seem to say that a citizen is precluded from having a reasonable
expectation of privacy because he is engaged in illegal conduct.
This analysis does not comport with the Katz rationale because the
Court said there that the nature of Mr. Katz's activity, which was
illegal, did not diminish his expectation of privacy. The courts in
electronic surveillance cases also place emphasis on the fact of pos-

64. Id.
65. Id.
66. See Wong Sun v. United States, 371 U.S. 471 (1963).
67. See United States v. Emery, 541 F.2d 887, 889-90 (1st Cir. 1976); United States v.

French, 414 F. Supp. 800, 803-04 (W.D. Okla. 1976).
68. 389 U.S. at 356-57. Katz had been charged and convicted of violating 18 U.S.C. §

1084 (1970), or transmitting wagering information by telephone across state lines. 389 U.S.
at 348.
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session and find that if the bug is planted in goods not in the posses-
sion of the defendant, there is no invasion of privacy. This reasoning
is also contrary to Katz, because there the Court made it clear that
proprietary interests do not control the search question. The fact
that the telephone company owned the telephone booth from which
the recorded call was made was of no consequence." The Court in
Katz stressed that it was Mr. Katz's expectation of privacy at the
time that the recording was made that brought the fourth amend-
ment into consideration. Some courts also stress that the implanta-
tion of an electronic device involves no entry into the vehicle.70 This
concept was emphatically rejected in Katz when the Court said that
the absence or presence of a "technical trespass" was not relevant
in determining the merits of an alleged fourth amendment viola-
tion." The fact that so many different courts have adopted so many
strained interpretations of Katz illustrates the problem that under-
lies the whole electronic surveillance question-no one knows
whether the Katz principles apply to electronic tracking.

The Fifth Circuit in Holmes clearly stated that Katz governed,
but the circuit apparently retreated from this stand when it held
that Perez was not controlled by Katz. The implication of Perez is
that there are at least some instances in which Katz is inapplicable
to electronic beeper cases. Other courts, in considering the problem,
have hinted that there is something that distinguishes electronic
beepers from the recordings in Katz. Only Judge Ross, in his con-
currence in Frazier, has stated unequivocally that the principles of
Katz do not apply.72

Whether Katz applies to electronic surveillance cases cannot be
accurately answered until the courts comprehend that modern elec-
tronic devices greatly increase the potential for governmental inva-
sion of a citizen's private life. In applying the principles enunciated
in Katz, many courts have emasculated the specific right to privacy
at stake in these cases. These courts have relied on the accepted fact
that visual surveillance of a person traveling public roads is not
constitutionally protected, because the visible fact of travel carries

69. Katz v. United States, 389 U.S. 347, 352 (1967).
70. See United States v. Frazier, 538 F.2d 1322, 1326 (8th Cir. 1976) (concurring opin-

ion); United States v. Perez, 526 F.2d 859, 865 (5th Cir. Feb., 1976) (dictum); United States
v. Bobisink, 415 F. Supp. 1334, 1338 n.3 (D. Mass. 1976); United States v. French, 414 F.
Supp. 800, 803 (W.D. Okla. 1976).

71. 389 U.S. at 352-53.
72. 538 F.2d at 1326 (concurring opinion).
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no subjective expectation of privacy. However, they have not per-
ceived that continuous electronic surveillance is a governmental
activity which should invoke different considerations altogether.
For instance, no court has addressed itself to the problem that elec-
tronic surveillance does not even allow a citizen to conceal his move-
ment on a deserted road on the night of the new moon. In other
words, the majority of courts refuse to acknowledge that the bee-
per's great value lies precisely in its ability to "convey information
not otherwise available to the government. 73 This continuous infor-
mation conveyed is what gives rise to the search, which is an inva-
sion of the individual's right to remain free of continuously-
monitored movement. Furthermore, this search has occurred
whether the beeper was placed on the citizen's vehicle through di-
rect or indirect means by the government.

With the decision in Holmes, the Fifth Circuit recognized a
citizen's expectation to remain free of continuously-monitored
movement.74 However, the Perez dictum marked a rapid retreat
from this position. Because the Perez court permitted the govern-
ment to track electronically by indirect means, it sanctioned an
invasion of that very right that it endorsed in Holmes. If the Fifth
Circuit recognizes a citizen's right to remain free of monitored
movement, it must be prepared to find that electronic tracking,
whether it be by direct or indirect means, constitutes a search for
fourth amendment purposes.

Theresa R. Hebert

73. United States v. Holmes, 521 F.2d 859, 866 n.13 (5th Cir. Oct., 1975).
74. Note that when asked to recognize the existence of per se exigency for a warrantless

search whenever an automobile is involved, regardless of the attendant circumstances, the
Fifth Circuit firmly rejected such a request. United States v. Mitchell, 538 F.2d 1230, 1233-
34 (5th Cir. Sep., 1976).
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