
ENVIRONMENTAL LAW
The environmental impact of federally funded highways was

the major environmental litigation topic in the Fifth Circuit this
survey period. The two survey period environmental cases discussed
in this article are National Wildlife Federation v. Coleman' and
Louisiana Environmental Society, Inc. v. Coleman.' The highway
project in National Wildlife was attacked by environmentalists
under both section 7 of the Endangered Species Act3 (ESA) and
section 4f of the Department of Transportation Act' (DOTA). The
Fifth Circuit in National Wildlife became the first appellate court
to interpret the substantive requirements of section 7 of ESA, and
undoubtedly the case will have great precedential value. The second
case discussed in this article, Louisiana Environmental Society, also
involved section 4f of DOTA. The Fifth Circuit in both Louisiana
Environmental Society and National Wildlife more precisely de-
fined the deceptively simple language of section 4f.

I. Section 7 of the Endangered Species Act

The Endangered Species Act' (ESA), adopted in 1973, is the

1. 529 F.2d 359 (5th Cir. Mar.), cert. denied, 97 S. Ct. 489 (1976).
2. 537 F.2d 79 (5th Cir. July, 1976).
The only other environmental case decided this survey period was Natural Resources

Defense Council, Inc. v. EPA, 529 F.2d 755 (5th Cir. Apr., 1976). Environmentalists did not
fare so well here. This case will not be fully discussed in this survey because of its limited
application and significance. Natural Resources Defense Council represents the concluding
episode in the litigation saga of Georgia's State Implementation Plan for achieving Air Qual-
ity Standards. The Plan was successfully attacked in the original case for allowing tall smoke
stacks. 489 F.2d 390 (5th Cir. 1974), rev'd in part on other grounds sub nom. Train v. Natural
Resources Defense Council, 421 U.S. 60 (1975). In the present case, the EPA was directed to
approve the plan only if the plan achieved the national air quality standards without the use
of tall stacks. 529 F.2d at 757.

The present suit was brought by NRDC against the EPA because of the credit EPA gave
for smokestacks under construction or subject to binding contracts after the state plan was
filed but before the Fifth Circuit's decision in the prior case. The credit was limited to 2 1/2
times the power house height. NRDC feared that the credit would allow increases in stack
height throughout the industry. Id. at 759. Apparently NRDC did not object to the full credit
given to smokestacks under construction or subject to binding contracts prior to filing of the
state plan. The court reassured NRDC that overly generous credit for smokestacks would not
be allowed but that equity demanded that some credit be given for those stacks commenced
before the earlier decision. Id. at 760. Furthermore, the court held that the 2 1/2 rule was
equivalent to NRDC requested median stack height in the power industry before the Clean
Air Act was promulgated. Id.

3. 16 U.S.C. § 1536 (Supp. IV 1974).
4. 49 U.S.C. § 1653(f) (1970).
5. Endangered Species Act of 1973, § 1-17, 16 U.S.C. §§ 1531-1543 (Supp. IV 1974).
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latest word from Congress concerning the protection of wildlife, in
the United States7 Section 7 of ESA requires all federal depart-
ments and agencies to insure that their actions will not jeopardize
the existence of an endangered9 species. 10 Congress recognized that
a primary threat to an endangered species was the destruction or
modification of its habitat. Therefore it provided that when a fed-
eral department or agency funds, authorizes or carries out an action
in a habitat frequented by an endangered species, the Secretary of
Interior (the Secretary) must determine if such habitat is
"critical" 1 to the continued existence of that species. 2 If the Secre-
tary determines that the area proposed to be used by the federal

6. The 1973 Act protects members of the animal and plant kingdoms. Endangered
Species Act of 1973, § 3, 16 U.S.C. § 1532 (Supp. IV 1974).

7. The 1973 Act also provides for protection of foreign species. Endangered Species Act
of 1973, §§ 2(a)(4)(B), 8, 9(a)(1)(A), (G), (2)(A), (D), 16 U.S.C. §§ 1531(a)(4)(B), 1537,
1538(a)(1)(A), (G), 2(A), (D) (Supp. IV 1974).

8. 16 U.S.C. § 1536. For a more detailed study of section 7 of the Endangered Species
Act see Note, Obligations of Federal Agencies Under Section 7 of the Endangered Species
Act of 1973, 28 STAN. L. Rav. 1247 (1976) [hereinafter cited as Note, Stan. L. Rev.].

9. ESA specifically protects endangered species and threatened species. See, e.g., En-
dangered Species Act of 1973, §§ 3(4), (15), 16 U.S.C. §§ 1532(4), (15) (Supp. IV 1974). For
purposes of this article endangered species will be used synonymously with threatened spec-
ies.

The Secretary of the Interior (the Secretary) has the authority under the Act to deter-
mine whether a species is endangered. Factors the Secretary is to consider in determining
whether a species is endangered are: "(1) the present or threatened destruction, modification,
or curtailment of its habitat or range; (2) overutilization for commercial, sporting, scientific
or educational purposes; (3) disease or predation; (4) the inadequacy of existing regulatory
mechanisms; or (5) other natural or manmade factors affecting continued existence." Endan-
gered Species Act of 1973, § 4(a)(1), 16 U.S.C. § 1533(a)(1) (Supp. IV 1974). Upon finding a
species to be endangered the Secretary lists the species in the Federal Register. Endangered
Species Act of 1973, § 4(c)(1), 16 U.S.C. § 1533(c)(1) (Supp. IV 1974).

10. ESA also protects sub-species. Endangered Species Act of 1973, § 3(11), 16 U.S.C.
§ 1532(11) (Supp. IV 1974).

11. 'Critical habitat' for any Endangered or Threatened species could be the
entire habitat or any portion thereof, if and only if, any constituent element is
necessary to the normal needs or survival of that species. The following vital needs
are relevant in determining 'critical habitat' for a given species:

(1) Space for normal growth, movements, or territorial behavior;
(2) Nutritional requirements, such as food, water, minerals;
(3) Sites for breeding, reproduction, or offspring;
(4) Cover or shelter; or
(5) Other biological, physical, or behavioral requirements. 40 Fed. Reg.
17764, 17764-65 (1975).

However, the area designated as "critical habitat" may not be limited to the habitat neces-
sary for a minimum viable population. Id. at 17765.

12. See, e.g., 40 Fed. Reg. 40521, 40521-22 (1975) (codified in part in 50 C.F.R. § 17.80
(1976)).
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project is a "critical habitat" the department or agency responsible
for the project must consult with the Secretary and insure that its
action does not destroy or modify the habitat. 3

The Fifth Circuit, during this survey period, in National Wild-
life Federation v. Coleman,4 deliniated the import of section 7 by
defining the duty it imposed on federal departments and the author-
ity it granted to the Secretary. In National Wildlife, the Depart-
ment of Transportation (the Department) financed 90% of the con-
struction costs of Interstate 10 (1-10), a southern transcontinental
highway. 5.7 miles of 1-10 was to traverse the designated "critical
habitat" of the Mississippi Sandhill Crane, an endangered sub-
species.'5 The plans for the 5.7 mile segment impinged on the critical
habitat in several respects. First an interchange was to be con-
structed within the critical habitat of the crane. The construction
plans also called for road fill to be taken from "borrow pits"'" within
the 100,000 acres of critical habitat.'7 Borrow pit excavation would
destroy and modify, by drainage, the marshy habitat of the crane. 8

The National Wildlife Federation brought suit to temporarily enjoin
further construction of 1-10 until the Department had complied with
section 7 of ESA. The Fifth Circuit examined the duties of the

13. Section 7 of the Endangered Species Act provides:
The Secretary shall review other programs administered by him and utilize

such programs in furtherance of the purposes of this chapter. All other Federal
departments and agencies shall, in consultation with and with the assistance of the
Secretary, utilize their authorities in furtherance of the purposes of this chapter by
carrying out programs for the conservation of endangered species and threatened
species listed pursuant to section 1533 of this title and by taking such action neces-
sary to insure that actions authorized, funded, or carried out by them do not
jeopardize the continued existence of such endangered species and threatened spec-
ies or result in the destruction or modification of habitat of such species which is
determined by the Secretary, after consultation as appropriate with the affected
States, to be critical. Endangered Species Act of 1973, § 7, 16 U.S.C. § 1536 (Supp.
IV 1974).

Certain federal programs that do not threaten an endangered species can be carried out
within a "critical habitat". 40 Fed. Reg. 17764, 17764-65 (1975).

14. 529 F.2d 359 (5th Cir. Mar.), cert denied, 97 S. Ct. 489 (1976). National Wildlife is
the first significant case interpreting section 7 of the Endangered Species Act.

15. Id. at 362-63. As of the date of the Fifth Circuit's opinion an estimated number of
only 40 Mississippi Sandhill Cranes were known to exist. Id. at 362.

16. A borrow pit is a pit remaining after soil has been taken for fill purposes in road
construction. Id. at 364 n.8.

17. Borrow pits were not, however, to be developed within a proposed refuge for the
crane. The proposed refuge consisted of 11,300 acres of land within the designated critical
habitat of the crane. Id. at 375.

18. Id.
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Department under section 7 and held that the Department and
lower court had too narrowly defined the considerations and respon-
sibilities required by section 7.19

The Fifth Circuit noted that the Department and lower court
had failed to adequately consider the overall impact of 1-10 on the
crane and its habitat in two instances. First, the Department had
only considered the effect of its actions within the proposed 11,300
acre refuge for the crane and thus had only prohibited borrow pits
within the proposed refuge itself.20 The court noted, however, that
the Act required the Department to consider the impact of its action
within the designated critical habitat of the crane. 2' Therefore, the
construction plans must not only prohibit borrow pits within the
proposed refuge but also within the entire critical habitat to comply
with section 7.1 Second, the district court had only considered the
direct effects of the proposed highway and interchange in finding
that the Department had taken all necessary measures to insure its
actions would not jeopardize the crane.23 The Fifth Circuit held that
in addition to considering the direct acreage loss to the crane's habi-
tat, the district court should have also considered the indirect ef-
fects of the borrow pits and the predictable private development
along the highway.24

The court stressed that section 7 imposed upon the Department
a mandatory duty to insure that its action did not jeopardize the
existance of an endangered species or destroy critical habitat of such
species.2 The Department had argued that it was not responsible
for the possible commercial and residential development around the
proposed highway and interchange because the possible develop-
ment was not federal action under section 7.12 However the court

19. Id. at 371-75. Also in issue in National Wildlife was section 4f of the Department of
Transportation Act, 49 U.S.C. § 1653(f) (1970). For a discussion of the court's treatment of
that issue of the case see notes 52-81 infra and accompanying text.

20. 529 F.2d at 375.
21. See note 13 supra.
22. 529 F.2d at 375.
23. Id. at 373.
24. Id.
25. Id.
26. Id. at 373-74. Other courts have similarly refused to restrict their interpretation of

federal action when construing other environmental statutes. City of Davis v. Coleman, 521
F.2d 661, 677 (9th Cir. 1975) (National Environmental Policy Act); National Forest Preserva-
tion Group v. Butz, 485 F.2d 408, 411-12 (9th Cir. 1973) (National Environmental Policy Act);
Scientists' Inst. for Pub. Information, Inc. v. Atomic Energy Comm'n, 481 F.2d 1079, 1088-
89 (D.C. Cir. 1973) (National Environmental Policy.Act); Named Individual Members of San
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rejected this argument and explained to the Department that it did
control the resulting commercial and residential growth patterns in
the area by its placement of the highway and interchange." The
Department's second argument - that the Fish and Wildlife Serv-
ice's acquisition of a federal reserve for the crane would insure the
crane's continued existence -- was also rejected. The court stated
that the Department's duty under section 7 could not be fullfilled
by reliance on the action of other federal agencies.2'

The Fifth Circuit in National Wildlife also addressed itself to
the role of the Secretary of the Interior in the section 7 scheme of
agency cooperation. In its initial discussion of section 7 the court
observed that although the Department must consult with the Sec-
retary before initiating federal action in a critical habitat, the Secre-
tary had no veto power over the proposed action.2' However, the
relief granted to the National Wildlife Federation seems to have
conferred on the Secretary an implied veto power over the building
of the portion of 1-10 in controversy. The court granted a temporary
injunction until the Secretary determined that all necessary modifi-
cations were made in the highway project to insure that it would no
longer threaten the continued existence of the Mississippi Sandhill
Crane or destroy or modify the *crane's critical habitat. 0 If the De-
partment is unable to convince the Secretary of the insured safety
of the crane and its habitat, the Secretary's withholding of approval
may be in effect a veto of the project in its proposed location.

The Fifth Circuit's emphasis that the Department insure that
its action would not endanger the crane or habitat, coupled with the
relief granted in the case, lends support to one possible interpreta-
tion of the Act - that federal projects which violate section 7 are
absolutely prohibited.3' The Sixth Circuit in Hill v. Tennessee Val-
ley Authority3 adopted this interpretation when it enjoined further
construction of a dam which jeopardized the continued existence of

Antonio Conservation Soc'y v. Texas Highway Dep't, 446 F.2d 1013, 1027-28 (5th Cir. 1971),
cert. denied, 406 U.S. 933 (1972) (section 4f of the Department of Transportation Act).

27. 529 F.2d at 373-74.
28. Id. at 374. See also Monroe County Conservation Council, Inc. v. Volpe, 472 F.2d

693, 700 (2d Cir. 1972).
29. 529 F.2d at 371. Accord, Sierra Club v. Froehlke, 534 F.2d 1289, 1303 (8th Cir. 1976).

The Eighth Circuit denied injunction of the project because it found that the endangered
species was not jeopardized by the federal action. Id. at 1305.

30. 529 F.2d.at 375.
31. Note, STAN. L. Rav., supra note 8, at 1253.
32. 549 F.2d 1064 (6th Cir. 1977).
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a rare species of fish, the snail darter. The district court in Hill had
denied the injunction in view of the $78 million dollar investment
in the near completed dam and the TVA's good faith efforts to
relocate the fish.3 3 Although the Sixth Circuit was sympathetic to
the equitable considerations that influenced the district court's de-
cision it nevertheless held that these considerations were irrelevant
to the court's determination of whether section 7 had been vio-
lated .3

Noticeably absent from ESA is any qualifying language that
permits federal action when that action cannot be brought in com-
pliance with section 7 .5 There is no provision within the act for an
administrative agency or the judiciary to balance society's interest
in preserving wildlife against its interest in pursuing particular fed-
eral activity. Therefore, the Fifth and Sixth Circuits have correctly
interpreted Congress' mandate to protect endangered species from
extinction.

3

There may arise certain situations, however, whereby the costs
to society of forbidding federal action in an area will outweigh the
desirable protection of an endangered species. If and when such a
situation arises, it has been suggested that Congress could exempt
the project from the section 7 provisions.3 1 It is proposed, however,
that any section 7 exemption granted by Congress should depend on
the condition that all possible action be taken to lessen the impact
of the project on the endangered species. Hopefully Congress would
also make the required protective action subject to judicial review
not only to ensure compliance with the condition, but also, to isolate
the project from political pressures.

Congressional amendment to ESA to add such qualifying lan-
guage as "unless there is no feasible and prudent alternative" is a
second possible approach to avoid an impermissible prohibition of

33. Hill v. TVA, 419 F. Supp. 753, 759-64 (E.D. Tenn. 1976), rev'd, 549 F.2d 1064 (6th
Cir. 1977).

34. 549 F.2d at 1074.
35. See note 13 supra.
36. For a discussion of the legislative history of section 7 of the Endangered Species Act

see Note, STAN. L. REv., supra note 8, at 1253-56.
37. Id. at 1259-60. The Sixth Circuit in Hill suggested that the TVA apply for an

exemption. 549 F.2d at 1074-75. Among the benefits the dam would provide were development
of navigation, electric power, flood control, a water supply and recreational facilities. Envi-
ronmental Defense Fund v. TVA, 371 F. Supp. 1004, 1006 (E.D. Tenn. 1973), aff'd, 492 F.2d
466 (6th Cir. 1974). The Sixth Circuit also noted that the Secretary could either remove the
snail darter from the endangered species list or designate the relocation area as the critical
habitat of the fish should relocation prove successful. 549 F.2d at 1074.
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federal action. Similar language is found in section 4f of the Depart-
ment of Transportation Act,38 another environmental federal stat-
ute. Section 4f protects the natural beauty of the countryside from
the intrusion of certain federal action. 9 In that statute Congress
permits consideration of the costs to Society in forbidding federal
action by use of the "unless" clause. The conditional exemption
approach is preferable to the amendment approach, however, be-
cause it more clearly reflects the original Congressional intent to
absolutely prevent the irreversable extinction of a species absent
extreme and compelling circumstances.

II. Section 4f of the Department of Transportation Act

Section 4f of the Department of Transportation Act, 40 enacted
in 1967, is one of Congress' first major statements requiring that
environmental impact be considered before initiation of federal
public work projects. The broad policy of section 4f is that "special
effort should be made to preserve the natural beauty of the country-
side and public park and recreational lands, wildlife and waterfowl
refuges, and historic sites."'" The mandate of section 4f is directed
toward the Secretary of Transportation (the Secretary)." The per-
vasive character of the statute is obvious when one realizes that the
Department of Transportation encompases, among others, the Fed-
eral Aviation, Railroad, and Highway administrations. 4 Although
the statute is couched in simple, straight-forward language," its

38. 49 U.S.C. § 1653(f) (1970).
39. Id. More specifically section 4f forbids the use of historic sites or publicly owned

land such as parks of public significance for transportation purposes unless there is no feasible
or prudent alternative. Absent a feasible or prudent alternative the area in question can be
used for transportation purposes although all possible planning must be done to minimize
the harm to the area. Section 4f will be discussed more completely in the following section.

40. 49 U.S.C. § 1653(f) (1970). See also Federal-Aid Highway Act of 1968, § 18a, 23
U.S.C. § 138 (1970) which is substantially identical to section 4f.

41. See note 44 infra.
42. 49 U.S.C. § 1653(f) (1970).
43. Id. § 1652(e)(1). Other departments transferred to the Department of Transporta-

tion include the Coast Guard, Id. § 1655(b); and the Saint Lawrence Seaway Development
Corporation, 33 U.S.C. § 981 (1970).

44. Section 4f in part provides:
It is hereby declared to be the national policy that special effort should be made

to preserve the natural beauty of the countryside and public park and recreation
lands, wildlife and waterfowl refuges, and historic sites . . . . [T]he Secretary
shall not approve any program or project which requires the use of any publicly
owned land from a public park, recreation area, or wildlife and waterfowl refuge of
national, State, or local significance as determined by the Federal, State or local
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interpretation has been subject to much judicial controversy.
The mandate of section 4f is that "the Secretary shall not ap-

prove any program or project which requires the use of any
[protected lands] unless (1) there is no feasible and prudent alter-
native to the use of such land, and (2) such program includes all
possible planning to minimize harm" to such land resulting from
the use. 45 The above quoted language of section 4f will be referred
to as the substantive requirement of the statute. The Secretary is
not governed by the substantive requirement of section 4f unless it
is first found that the program or project will use protected lands.

The category of lands protected by the substantive requirement
of the statute is substantially narrower than the lands to which a
"special effort" to preserve must be made under the policy state-
ment of section 4f.11 Protected lands do not include the countryside
in general but must be either a public park, recreational area, water-
fowl or wildlife refuge, or historic site.4" Furthermore, except as to
historic sites, protected lands must be publicly owned.4" Finally, the
protected lands must be of national, state or local significance."9

During this survey period the Fifth Circuit encountered two
controversies involving a recreational area" and a wildlife refuge.5'
In deciding these two cases the court dissected the specific language
of section 4f and more explicitly defined its meaning.

A. Lands Protected by Section 4f

In National Wildlife Federation v. Coleman,5" discussed pre-
viously,5 the Fifth Circuit further defined what land was protected
by section 4f and explained the procedual process required for that

officials having jurisdiction thereof, or any land from an historic site of national,
State, or local significance as so determined by such officials unless (1) there is no
feasible and prudent alternative to the use of such land, and (2) such program
includes all possible planning to minimize harm to such park, recreational area,
wildlife and waterfowl refuge, or historic site resulting from such use. 49 U.S.C. §
1653(f) (1970).

45. Id.
46. See note 44 supra.
47. Id.
48. Id.
49. Id.
50. Louisiana Environmental Soc'y., Inc. v. Coleman, 524 F.2d 930 (5th Cir. Nov.,

1975); Louisiana Environmental Soc'y., Inc. v. Coleman, 537 F.2d 79 (5th Cir. July, 1976).
51. National Wildlife Fed'n. v. Coleman, 529 F.2d 539 (5th Cir. Mar.), cert. denied, 97

S. Ct. 489 (1976).
52. Id.
53. See notes 14-34 and accompanying text supra.
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determination. In that case the National Wildlife Federation (the
Federation) brought suit to temporarily enjoin the construction of
Interstate 10. The planned highway would cross a proposed water-
fowl refuge for the Mississippi Sandhill crane. A portion of the pro-
posed refuge was acquired by a private conservation group at the
request of the Fish and Wildlife Service and was held for the benefit
of the public."4 The remainder of the proposed refuge was owned by
the State of Mississippi.55 The Federation urged that the entire
proposed refuge was land protected under section 4f and requested
the court to direct the Secretary to fulfill the substantive require-
ments of the statute.

The Fifth Circuit initiated its review of the section 4f question
in National Wildlife by explaining the language of section 4f that
requires the protected land to be held for one of the enumerated
purposes and be "of national, State or local significance as deter-
mined by the Federal, State or local officials having jurisdiction
thereof."5 The district court had held that the opinion issued from
the Mississippi Attorney General's office that no section 4f lands
were traversed by the controverted segment of the highway was
binding on the Secretary and determinative of the issue.57 The Fifth
Circuit disagreed with the reasoning of the district court and ex-
plained the proper procedural process of making the threshold de-
termination of whether section 4f applied. First, the officials having
jurisdiction over the land in question are to designate its use and
its significance." Second, that initial determination must be re-
viewed and be subject to reversal by the Secretary of Transporta-
tion. 9 The court added that the decision made by the Secretary

54. 529 F.2d at 363.
55. Id.
56. See note 44 supra.
57. 529 F.2d at 368.
58. Id. at 369. Public lands used as parks, recreational areas and wildlife or waterfowl

refuges are presumed to be of significance because of the public funds spent on the land. See,
e.g., Arlington Coalition on Transp. v. Volpe, 458 F.2d 1323, 1336 (4th Cir.), cert. denied, 409
U.S. 1000 (1972). Therefore, according to Oscar Gray, formal determinations are generally
only made to establish non-significance. Gray, Section 4(f) of the Department of Transporta-
tion Act, 32 MD. L. Rav. 327, 384 (1973) [hereinafter cited as Gray]. Oscar Gray is a former
director of the Office of Environmental Impact and successor organizational units in the office
of the Secretary of Transportation.

59. 529 F.2d at 369. But see Pennsylvania Environmental Council, Inc. v. Bartlett, 454
F.2d 613, 622-23 (3d Cir. 1971). The question in this case was as to "use" of the land. The
Third Circuit acceded to the Fifth Circuit's holding on the question of "significance" in
Named Individual Members of the San Antonio Conservation Soc'y v. Texas Highway Dep't,
446 F.2d 1013 (3d Cir. 1971), cert denied, 406 U.S. 933 (1972). 454 F.2d at 622 n.10.
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must be based on his independent investigation of the significance
of the land in question. 0 Otherwise, the court reasoned, the national
policy of section 4f could be thwarted by a local policy affording less
protection to wildlife refuges.6 '

In support of its two step procedural approach the court cited
Named Individual Members of the San Antonio Conservation So-
ciety v. Texas Highway Dept.2 a previous Fifth Circuit opinion
which interpreted the United State Supreme Court decision in
Citizens to Preserve Overton Park v. Volpe. 3 At first glance, the
National Wildlife court's reliance on San Antonio Conservation
Society and Overton appears misplaced. In San Antonio Conserva-
tion Society and Overton the local officials had determined that the
highway was more significant than the parkland. 4 In National
Wildlife, however, the Mississippi Attorney General determined
that the highway would not affect section 4f lands of any type:
significance was not a question.65 The distinction between the local
official designating the use of the land and designating the land's
significance was noted by the Third Circuit in Pennsylvania Envi-
ronmental Council, Inc. v. Bartlett."6 The Third Circuit agreed with
the Fifth Circuit's decision that the local official's determination of
the significance of the land was reviewable by the Secretary. The
Third Circuit felt, however, that the local official's determination
of the use of the land was conclusive on the Secretary of Transporta-
tion 6"

Query, could the Secretary of Transportation have reversed the Mississippi Attorney
General's determination that the publicly owned land was a refuge of state or local
significance? For a discussion of the improbability of this reverse capability see Giorgio,
Parklands and Federal Funded Highway Projects: The Impact of Conservation Society v.
Texas, 1 ENvT'L AFF. 882, 892 (1972). See also Stop H-3 Ass'n v. Coleman, 533 F.2d 434, 442
n.15 (9th Cir.), cert. denied, 97 S. Ct. 526 (1976).

60. 529 F.2d at 369.
61. Id.
62. 446 F.2d 1013, 1025-27 (5th Cir. 1971), cert. denied, 406 U.S. 933 (1972). See Stop

H-3 Ass'n v. Coleman, 533 F.2d 434 (9th Cir.), cert. denied, 97 S. Ct. 526 (1976).
63. 401 U.S. 402, 412 n.28 (1971). One should note that Overton only implicitly held

that local officials' determinations were not binding on the Secretary. In that case local
officials had designated the park as less significant than the proposed highway through the
park. Nevertheless, the Court apparently found that the park was of local significance be-
cause it held that the Secretary could approve construction of the highway only if the further
conditions of section 4f were complied with. Id. at 420-21.

64. 446 F.2d at 1025-27; 401 U.S. at 407-08.
65. 529 F.2d at 369.
66. 454 F.2d 613 (3d Cir. 1971).
67. Id. at 622. The court in Pennsylvania Environmental Council had to determine if
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The Third Circuit's distinction between the reviewability of the
local official's designation of the use of the land and his designation
of its significance is unpersuasive. Only practicality requires a local
or state determination of whether the land in question is used for a
section 4f purpose. There is no mention of who is to determine the
land's use in the statutory language of section 4f. Therefore, if there
must be agency review of a determination specifically delegated by
statute to officials having jurisdiction,"8 then surely reriew of a de-
termination delegated by implication is not prohibited.

Having decided that the Secretary was to make the ultimate
determination of both the use and significance of the land, the Fifth
Circuit next discussed the merits of National Wildlife. Although the
Fifth Circuit disapproved of the reasoning of the district court in
concluding that no section 4f lands were involved, the Fifth Circuit
affirmed the lower court's holding. The appellate court examined
the character of the lands encompassed by the proposed refuge and
concluded that none of the land was covered by section 4f.11 There-
fore, the court stated that section 4f did not require the Secretary
to consider alternative routes or methods to minimize the harm of
the proposed highway.70 The court explained that the publicly
owned portion of the proposed refuge was not protected land be-
cause it was not designated or administered by a governmental unit
as a wildlife refuge." The court reasoned that the portion of the
proposed refuge which was privately owned and held for the benefit
of the public was not covered by section 4f because, except for
historic sites, the language of section 4f applied only to land actually
owned by the public.72 The court supported this conclusion by refer-
ence to the specific congressional changes in the 1966 version of
section 4f. Originally the section did not limit protected lands to
"publicly owned" lands.73 The Federal-Aid Highway Act of 1968

forest land was set aside by the state as a park. See also majority opinion in Stop H-3 Ass'n
v. Coleman, 533 F.2d 434, 442 n.14; and the dissenting and concurring opinion in the same
case where a distinction was drawn between a finding of "lesser significance" in San Antonio
Conservation Soc'y and Overton and a finding of "no significance" in Stop H-3 Ass'n. Id. at
451 n.3.

68. See note 44 supra.
69. 529 F.2d at 371.
70. Id.
71. Id. at 370.
72. Id.
73. Public L. No. 89-670, § 4f, 80 Stat. 931 (1966) (codified as amended at 49 U.S.C. §

1653(f) (1970)).
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amended section 4f, however, and narrowed its application to
"publicly owned" land except for historical sites.7

The court's strict interpretation of "publicly owned" is reasona-
ble in light of the legislative history of the statute.7 5 However, the
plaintiff's position was not untenable. According to Oscar Gray,
former director of the Office of Environmental Impact and successor
organizational units in the Office of the Secretary of Transporta-
tion,76 regulations were drafted to implement section 4f that would
have included within the definition of "publicly owned lands" lands
owned by non-profit organizations, like the Nature Conservatory in
the present case, held for the benefit of the public.7 7 These particu-
lar drafts, however, were never implemented. The court's refusal to
judicially expand the definition of "publicly owned" to include
lands held by non-profit organizations for the benefit of the public
is a desirable decision, especially in the absence of similar regula-
tions. A contrary result would have subjected section 4f to conten-
tions that it also fully protected privately owned recreational and
wildlife parks. These areas were clearly not within the contemplated
coverage when Congress amended section 4f.7

Noticeably absent from the court's discussion is any reference
to the first sentence of section 4f, another 1968 change.7" That sen-
tence provides that it is the national policy that a special effort be
made to preserve, among other areas, wildlife and waterfowl re-
fuges.80 This sentence does not limit its application in any respect
to publicly owned lands. Unless this sentence is deemed superfluous
to the section, the Secretary of Transportation should be required
to show that a "special effort" was made to preserve the non-
publicly owned wildlife refuge.8 ' No mention of such showing was
made in the court's review of the Secretary's actions under section
4f.

74. See note 44 supra.
75. For a discussion of the legislative history surrounding the 1968 amendments to

section 4f see Gray, supra note 58, at 338-42.
76. Id. at 345 n.48.
77. Id. at 382.
78. See Gray, supra note 58, at 338-42.
79. This language is identical to Department of Transportation Act § (2)(b)(2), 49

U.S.C. § 1651(b)(2) (1970), which was enacted in 1966.
80. See note 44 supra and accompanying text.
81. See Gray, supra note 58, at 382-83 for a discussion of how the courts should construe

the "special efforts" provision of section 4f.
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B. Use of Section 4f Lands v. Feasible and Prudent
Alternatives

The second section 4f case decided by the Fifth Circuit during
this survey period was Louisiana Environmental Society, Inc. v.
Coleman.82 The basis for the controversy in Louisiana Environmen-
tal Society was a proposed federally funded highway that was
planned to bridge Cross Lake, a significant recreational area. The
bridge would occupy 18 acres of air space over the lake and less than
1 acre of lake bottom for pier fittings.s The Society brought suit to
enjoin construction of the bridge for several reasons, one of which
was that the Secretary had not complied with section 4f.1'

There were three section 4f issues before the Louisiana Environ-
mental Society court. The first issue was whether the bridge would
"use" the recreational area. To resolve this issue the Fifth Circuit
had to decide what "use" meant within the language of section 4f.
The district court had concluded that if the Secretary of Transpor-
tation had reasonably decided that there was no substantial taking
of the recreational area then there was no violation of section 4 f."
The district court found that the taking was minimal. The Fifth

82. 537 F.2d 79 (5th Cir. July, 1976). The same parties were before the court in Novem-
ber of the preceeding year in Louisiana Environmental Soc'y, Inc. v. Coleman, 524 F.2d 930
(5th Cir. Nov., 1975). The Fifth Circuit failed to reach the merits of the case in denying the
Society's request for a preliminary injunction of the project. The court held that the Society
had failed to show irreparable injury in absence of a preliminary injunction. Id. at 933.

83. Louisiana Environmental Soc'y, Inc. v. Brinegar, 407 F. Supp. 1309, 1321 (W.D.
La.), modified, 537 F.2d 79 (5th Cir. July, 1976).

84. 537 F.2d at 81-82. There were three other contentions made by the Society. The
Fifth Circuit affirmed, without further discussion, the district court's conclusion that the
Secretary of Transportation had complied with the National Environmental Policy Act and
that the proposed highway was based on an adequate comprehensive planning process. Id.
at 82. See Louisiana Environmental Soc'y v. Brinegar, 407 F. Supp. 1309, 1316-18 (W.D. La.),
modified, 537 F.2d 79 (5th Cir. July, 1976). The Society's third contention involved the
adequacy of the required public hearings on highway projects passing through a municipality.
23 U.S.C. § 128a (1968). The court remanded this part of the case to the district court in light
of the court's decision. First, the Fifth Circuit held that the district court either must be able
to find a date it can confidently point to as a "final design" approval date or use the plans,
specifications and estimates date in order to determine if Policy and Procedure Memorandum
(PPM) 20-8 § 6(d)(2) exempts the highway from further public hearings under the newly
amended 23 U.S.C. § 128(a) (1970). Second, the court held that if no new hearings were
required under PPM 20-8 § 6(d)(2), the district court must go further to determine if there
have been any changes in location or design that "would have a substantially different social,
economic or environmental effect." If so, according to the court, a new hearing was required.
537 F.2d at 89. PPM 20-8 is codified in 23 C.F.R. §§ 790-790.11 (1976).

85. Louisiana Environmental Soc'y v. Brinegar, 407 F. Supp. 1309, 1319, 1321 (W.D.
La.), modified, 537 F.2d 79 (5th Cir. July, 1976).



1168 TEXAS TECH LAW REVIEW [Vol. 8:1155

Circuit held, however, that the district court's inquiry into the
"extent of use" was legally erroneous. 6 According to the court, any
use of the recreational area, no matter how insignificant, required a
full substantive section 4f determination. 7

The Ninth Circuit has enunciated an even broader interpreta-
tion of "use." In Brooks v. Volpe"s the Ninth Circuit held that even
though the highway project did not cross the recreational area in
question the encirclement of the alpine campground was a "use" of
protected lands.8" The court analogized its holding to a similar
broad construction of "use" developed by the courts which are in
favor of requiring environmental impact statements where the envi-
ronmental impact of federal action appears to be a substantial ques-
tion. The Fifth and Ninth Circuit's interpretations of "use" under
the statute is commendable because they clearly reflect congres-
sional desire to preserve the environmental quality of protected
lands.1°

The second section 4f issue before the Fifth Circuit in Louisiana
Environmental Society concerned whether there was "no feasible
and prudent alternative" to use of the recreational area. The Su-
preme Court in its landmark case, Citizens to Preserve Overton
Park Inc. v. Volpe,"' defined the meaning of the terms "feasible"

86. Louisiana Environmental Soc'y v. Brinegar, 537 F.2d 79, 84 (5th Cir. July, 1976).
87. 537 F.2d at 84.
88. 460 F.2d 1193 (9th Cir. 1972). This case was specifically concerned with Federal-

Aid Highway Act § 18a, 23 U.S.C. § 138 (1970) rather than section 4f. The two sections,
however, are almost identical.

89. Id. at 1194.
90. However, both circuits' broad and unqualified language may lead to seemingly

absurd results in unusual circumstances. Illustrative of one of these circumstances is Stop
H-3 Ass'n v. Coleman, 533 F.2d 434 (9th Cir.), cert. denied, 97 S. Ct. 526 (1976). In Stop H-
3 the Ninth Circuit reaffirmed its position that constructive use of protected lands is to be
examined under the substantive requirements of section 4f. Id. at 445. Finding a "use" of
protected land, the court required a full section 4f determination of no feasible and prudent
alternatives to use of the historical site. The dissenting judge observed that unlike the camp-
ground in Brooks a highway passing near the historical rock could well be of benefit to the
significance of the site by allowing more public exposure to it. Id. at 453 (concurring and
dissenting). Therefore, he reasoned, because there was no detriment to the site there was no
constructive use of section 4f lands. Id. It is proposed, however, that consideration of unusual
circumstances, such as beneficial effect, should not be made at the threshold determination
of section 4f applicability for three reasons. First, such an initial determination of effect of
the project could easily subvert the congressional scheme for protection of section 4f land.
Second, this consideration can be made at the prudent alternative stage of section 4f. Third,
there still should be an examination of all possible planning to minimize harm. For a discus-
sion of what constitutes a prudent alternative and what must be done to minimize harm, see
notes 108-115 infra and accompanying text.

91. 401 U.S. 402 (1972).



ENVIRONMENTAL LAW

and "prudent." In regard to the former term the Court explained,
"the requirement that there be no 'feasible' alternative route admits
of little administrative discretion. For this exemption to apply the
Secretary must find that as a matter of engineering it would not be
feasible to build the highway along another route."92 The almost
equally stringent test of "imprudence" is illustrated in another pas-
sage from Overton.

The few green havens that are public parks were not to be lost
unless there were truly unusual factors present . . . or the cost or
community disruption resulting from alternative routes reached
extraordinary magnitudes . . . [or] alternative routes present
unique problems.3

The Supreme Court recognized that it would always be less expen-
sive and disruptive to use public lands for federal projects when it
interpreted the "prudent" standard of section 4f.91

In Louisiana Environmental Society the Secretary of Transpor-
tation had found that the suggested alternative routes to the pro-
posed route were feasible.95 Therefore, the Fifth Circuit had to deter-
mine if there was a prudent alternative as well. The district court
found that the 10 year delay that would result from planning an
alternative route satisfied the "unique problem" criteria set forth in
Overton.9" The Fifth Circuit, however, illustrated the error in this
conclusion when it stated, "[i]f time is the penalty, it cannot be
turned into an exception which justifies noncompliance."97

Apparently the Fifth Circuit also thought the district court
misconstrued the Overton Court's permission to consider unusual
factors when examining the prudence of alternatives. The district
court had looked to the extent of the taking as well as the effect of
the project on the recreational area. The lower court found that the
taking was minimal and that the impact was beneficial rather than
detrimental to the area and concluded that these facts were unu-

92. Id. at 411.
93. Id. at 413. (Emphasis added).
94. Id.
95. Louisiana Environmental Protection Agency, Inc. v. Brinegar, 407 F. Supp. 1309,

1319 (W.D. La.), modified, 537 F.2d 79 (5th Cir. July, 1976).
96. Id. at 1322.
97. Louisiana Environmental Soc'y Inc. v. Coleman, 537 F.2d 79, 85 (5th Cir. July,

1976).
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sual15 The court compared these unusual factors with the less at-
tractive alternatives and agreed with the Secretary that only the
adopted route was prudent.9 The Fifth Circuit in its discussion of
the prudence of alternative routes never considered these factors.
Therefore, the Fifth Circuit implicitly limited the consideration of
unusual factors to those that accompany alternative routes. 00 This
reotriction is unwise because there may be unusual factors accompa-
nying the proposed location that would lead to the conclusion that
any route that did not use the protected land is imprudent. Illustra-
tive of this proposition is the fact situation in Stop H-3 Association
v. Coleman.'0' In that case the Ninth Circuit held that a highway
passing near a historic rock was a use of protected lands.102 As the
dissent pointed out in that case, however, the highway could en-
hance the significance of the site by allowing more public exposure
to it. 103 It is proposed that congressional intent to protect section 4f
lands should be interpreted to encompass enhancement of those
same lands. Therefore, an examination of all the unusual factors
should be made when determining if alternatives to use of section
4f land are prudent. 04

Although it is suggested that the Fifth Circuit in Louisiana
Environmental Society was too restrictive in its considerations of
the unusual factors present in that case, it ultimately found that no
alternative to use of the lake was prudent. There were two alterna-
tives to use of the lake, not building the highway at all and building
around the lake. 05 The court rejected both because they would not
fulfill the need for a circumferential highway route across the lake.0

Obviously if only a circumferential highway was needed the latter
alternative was imprudent. However, there was no discussion by the
court of the need for the highway. It is therefore questionable
whether a "no build alternative to use" is a viable alternative in the
Fifth Circuit.' 7

98. Louisiana Environmental Soc'y, Inc. v. Brinegar, 407 F. Supp. 1309, 1321-22 (W.D.
La.), modified, 537 F.2d 79 (5th Cir. July, 1976).

99. Id. at 1322-24.
100. See 537 F.2d at 85.
101. 533 F.2d 434 (9th Cir. 1976).
102. Id. at 445.
103. Id. at 453 (dissenting opinion).
104. See note 90 supra.
105. 537 F.2d at 85.
106. Id.
107. Cf. D.C. Fed'n of Civic Ass'ns v. Volpe, 459 F.2d 1231, 1238 (D.C. Cir. 1971), cert.

[Vol. 8:11551170
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In its final consideration of the section 4f question in Louisiana
Environmental Society the court explained when the Secretary
should use the "prudent and feasible" test and the "minimization
of harm" requirement when evaluating alternatives to a proposed
route. 10 8 According to the court, the Secretary must initially exam-
ine alternative routes under the feasible and prudent test only if the
alternative route does not use the recreational area. 0° If the Secre-
tary determines that there is no feasible and prudent alternative to
use of the recreational area, he must go further to insure that all
possible planning is done to minimize the harm to the recreational
area before approving a route across the lake."I The court explained
that this planning involved a two step process in this case. First, the
Secretary must consider alternative lake routes to find which route
inflicts the least total harm to the recreational area."' Second, after
determining which alternative route does minimum harm the Secre-
tary may nevertheless reject such route if it is not feasible and
prudent."2 The court reasoned that this second consideration was
implicitly available to the Secretary under section 4f."1

In effect there appears to be a judicial modification of the statu-
tory language "all possible planning" in the Fifth Circuit. A literal
interpretation of the statute would require that all technologically
feasible engineering that would minimize harm be pursued. Ex-
traordinary costs might be required to achieve insignificant minimi-
zation. In fact, a literal interpretation could, in many instances,
economically prohibit federal projects from using section 4f lands.",
It is doubtful that Congress intended for the statutory language to

denied, 405 U.S. 1030 (1972), where the D.C. Circuit required the Secretary of Transportation
to consider the prudence of not building the challenged bridge if expansion of other bridges
would handle present and future traffic needs.

108. 537 F.2d at 86-87. The relevant portion of section 4f provides: "the Secretary shall
not approve any . . . project . . . unless (1) there is no feasible and prudent alternative to
the use of such land, and (2) such program includes all possible planning to minimize harm

." Department of Transportation Act, § 4(f), 49 U.S.C. § 1653(f) (1970).
109. 537 F.2d at 85; accord, Finish Allatoona's Interstate Right, Inc. v. Brinegar, 484

F.2d 638, 639 (5th Cir. 1973).
110. 537 F.2d at 85.
111. Id. at 86.
112. Id.
113. Id. The Fifth Circuit observed that the lower court'had not distinguished between

alternative routes to "use" of the lake and alternative routes that did not use the lake. The
court remanded this portion of the case for a reevaluation of the alternative routes in accord-
ance with the decisional process outlined by the court. Id. at 86-87.

114. For an excellent discussion of the possible impact of the phrase "all possible
planning to minimize harm," see Gray supra note 58 at 373-81.
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indicate that the "sky is the limit" in minimizing harm. Therefore,
a judicial modification of the language "all possible planning" was
bound to occur. Environmentalists should applaud the Louisiana
Environmental Society court for adopting the stringent "feasible
and prudent" standard instead of a potentially more lax
"reasonable" standard to modify "all possible planning." Hope-
fully, as the country's "few green havens"t"5 become increasingly
precious to society this judicially created standard will be even more
stringently applied.

III. Conclusion

The court's stringent interpretation of ESA and section 4f of
DOTA reveal the substantial control that environmental considera-
tions exert over federal action. Section 7 of ESA is, under the Fifth
Circuit's interpretation, a mandatory provision that requires federal
agencies to either comply therewith or forbear action. The Fifth
Circuit's interpretation of section 4f, although stringent in many
respects, establishes a much lesser burden on federal action. The
court stoppped short of applying section 4f to the breadth of its
possible application, thereby illustrating an unwillingness to extend
the statute into areas not expressly or implicitly directed by Con-
gress. Albeit, this unwillingness of the Fifth Circuit to legislate from
the bench may be applauded by environmental advocates. The
court's strict interpretation of the protective provisions of ESA and
section 4f of DOTA gives considerable breadth to their intended
effect. Therefore, the Fifth Circuit's persuasive analysis will prove
valuable precedent when similar strict interpretation of environ-
mental legislation would halt substantial federal projects.

Deborah Loran Brown

115. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 413 (1971).
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