
Environmental Law-Regional Environmental Impact State-
ment Not Required Under the National Environmental Policy
Act of 1969 in the Absence of Proposed Federal Regional Plan.
Kleppe v. Sierra Club, 96 S. Ct. 2718 (1976).

Because of growing energy concerns, the development of coal
has become increasingly important in our world. The environmental
effects of coal development are still uncertain, although several
ramifications of coal development are known to be destructive.'
The Northern Great Plains Region of the United States includes
portions of four states2 and is one of the world's richest basins of coal
reserves, much of which is under the control of the Department of
Interior (the Department). 3 The Department has made an environ-
mental study and two other studies related to the region, but none
are environmental impact statements.' Although the Department
has issued a short-term leasing policy limiting coal lease approval
pending full operation of a new national leasing plan, many leases
are pending before the Department and other agencies, and several
have been approved.'

In July, 1973, several environmental groups brought suit in
federal district court against the Department and other federal
agencies6 that issue coal leases, approve mining plans and grant
rights-of-way to private companies and public utilities for develop-
ment of coal reserves in the Northern Great Plains. The plaintiffs
feared uncontrolled coal-related operations would destroy their en-
joyment of the region's natural resources. They claimed that the
Department should be enjoined from allowing further development
in the region unless it prepared a comprehensive regional environ-
mental impact statement (EIS) on the entire region in compliance
with § 102(2)(C)7 of the National Environmental Policy Act of 1969
(NEPA). The district court found no major federal action for the
purposes of NEPA in the region and granted summary judgment in

1. The Crisis in Land Use, Hearings on S. 1075, S. 237 and S. 1752 Before the Comm.
on Interior and Insular Affairs, 91st Cong., 1st Sess., App. 3 at 214 (1969).

2. Kleppe v. Sierra Club, 96 S. Ct. 2718, 2724 (1976). These states are Wyoming,
Montana, North Dakota and South Dakota.

3. Sierra Club v. Morton, 514 F.2d 856, 862 (D.C. Cir. 1975).
4. 96 S. Ct. at 2724.
5. Sierra Club v. Morton, 514 F.2d 856, 862 n.4 (D.C. Cir. 1975).
6. These agencies were the Department of the Army and the Department of Agriculture.
7. 42 U.S.C. § 4332(2)(C) (1970).
8. 96 S. Ct. at 2723.
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favor of the Department On appeal the District of Columbia Cir-
cuit found major federal action in the region was contemplated and
reversed the district court's judgment. 0 The court of appeals also
issued an injunction against the Department barring approval of
four mining plans then pending before that agency." The court of
appeals used a four-part test in their analysis of whether an immedi-
ate comprehensive EIS was necessary.' 2 This test asked four ques-
tions concerning the likelihood that the plan would come into frui-
tion, the amount of meaningful information known about the effects
of implementations and their alternatives, the extent to which irre-
trievable commitments were being made, and the severity of the
environmental effects if the plan was implemented. However, the
court of appeals was unable to answer all of these questions and
remanded to the district court for a final determination of whether
a comprehensive EIS was needed.' 3 The Department applied by writ
of certiori to the Supreme Court. The Supreme Court granted the
Department's writ, dissolved the injunction and reversed the court
of appeals' decision. The Supreme Court held that NEPA did not
require a comprehensive regional EIS to be prepared in the absence
of a proposed federal regional plan in the Northern Great Plains
Region."

9. Sierra Club v. Morton, 514 F.2d 856, 867 (D.C. Cir. 1975).
10. Id. at 875.
11. Id. at 868. This injunction was termed a "limited injunction" by the court of appeals

because it was issued pending resolution of the merits of the case. After the court of appeals'
decision on the merits that a comprehensive plan was contemplated by the Department, the
court kept this same limited injunction in effect pending resolution by the agency of the
question of whether a comprehensive regional environmental impact statement (EIS) was
needed in the area. The court of appeals stated that they did not reach the issue of whether
a more comprehensive injunction pending preparation of a comprehensive regional EIS
should be issued. The court did not discuss any irreparable harm requirement for this tempo-
rary injunction. Id. at 883.

12. The court of appeals' four-part test was as follows:
How likely is the program to come to fruition, and how soon will it occur? To what
extent is meaningful information presently available on the effects of implementa-
tion of the program, and of alternatives to their effects? To what extent are irre-
trievable commitments being made and options precluded as refinement of the
proposal progresses? How severe will be the environmental effects if the program
is implemented?

Id. at 880.
13. Id. at 882.
14. The Supreme Court also held that an injunction was not warranted in any case

because the petitioners had failed to show that irreparable harm would result absent the
injunction. In fact, the Court found that irreparable harm would result to the business
interests of the several intervenors and to the public's interests if the projects were enjoined.
But see Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d 1244 (10th Cir. 1973),
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At the outset of its opinion the Court framed the major issue
of Kleppe v. Sierra Club to be whether § 102(2)(C) of NEPA re-
quired a comprehensive EIS to be prepared. 5 In resolving the issue,
the Court first examined the relevant statutory language of §
102(2)(C).11 That section explicitly requires an impact statement in

where the court stated that merely being a member of the public who seeks to protect the
environment would satisfy the irreparable harm requirement; Scherr v. Volpe, 466 F.2d 1027
(7th Cir. 1972), where the court held that to require plaintiffs to prove irreparable harm to
the environment would frustrate the purpose of NEPA and shift the burden of environmental
consideration in agency plans to the plaintiffs; Atchison, Topeka & Santa Fe Ry. Co. v.
Callaway, 382 F. Supp. 616 (D.C. Cir. 1974), where the court stated that irreparable harm
was found in the harm to the statute itself and in society's interest in preserving the environ-
ment if agencies did not consider environmental effects.

The Supreme Court declared further in Kleppe that the court of appeals' injunction was
not warranted because they had made no findings on the equities involved. The Court also
noted that by the court of appeals' own findings no injunction should have issued. According
to the Court the court of appeals determined that the harm justifying an injunction matured
when an EIS was due and not filed. But since the court of appeals had ruled that a compre-
hensive EIS was not yet required, the harm from failing to file an EIS had not yet matured,
and, hence, an injunction at the time was improper. 96 S. Ct. at 2729. The Court further held
that enjoining the individual mining projects was also improper. The plaintiffs failed to
challenge the sufficiency of the individual impact statements on these plans. Id. at 2724.

The findings of the court of appeals that the Supreme Court relied on were taken out of
context. The court of appeals' statement as to when harm matured was made in response to
the district court's finding that no irreparable harm had been shown to justify an injunction
pending preparation of a comprehensive EIS. Sierra Club v. Morton, 514 F.2d 856, 883 n. 41
(D.C. Cir. 1975). The court of appeals also did not require a challenge to the sufficiency of
the individual EIS's as a prerequisite to granting injunctive relief when the basis of the claim
for that relief is failure to prepare a comprehensive EIS. Id. at 868-69 n. 20. In addition, the
court found that there was no reason to question the individual EIS's when no contention
had been made that they discussed regional impact. Id. at 865 n. 15. Moreover, the court of
appeals did not rule that no comprehensive EIS was necessary at the time. Their injunction
was kept in effect pending the agency's resolution of this question. See note 11 supra.

15. 96 S. Ct. at 2725.
16. The relevant portions of the National Environmental Policy Act, 42 U.S.C. §

4332(2)(C) (1970) state:
all agencies of the Federal Government shall-

(C) include in every recommendation or report on proposals for legislation and
other major Federal actions significantly affecting the quality of the human envi-
ronment, a detailed statement by the responsible official on -

(i) the environmental impact of the proposed action,
(ii) any adverse environmental effects which cannot be avoided

should the proposal be implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term uses of man's envi-

ronment and the maintenance enchancement of long-term productivity,
and

(v) any irreversible and irretrievable commitment of resources
which would be involved in the proposed action should it be imple-
mented.
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each recommendation or report concerning proposals for legislation
or other major federal action that would significantly affect the
human environment. The Court, noting that legislation was not
involved, stated that an EIS would be needed only if a regional
proposal or plan for major federal action existed." The Court found
from the facts that all the proposals for action in the region had been
of local or national scope, not regional.', The Court also determined
that the regional studies done by the Department" were not parts
of a plan or program for regional development.10 Therefore, the
Court found no regional program existed for which an EIS had to
be prepared.

2'

Second, the Court examined practical considerations to deter-
mine whether a comprehensive regional EIS was required by §
102(2)(C). In the absence of a proposed plan for regional develop-
ment, the Court could find no subject of analysis for an EIS.2 Fur-
ther, the Court noted the impossibility of predicting future activity
in the region and its resulting impact on the environment in the
absence of a proposed plan or program.2

Next the Court addressed and criticized the court of appeals'
analysis in Kleppe. The Supreme Court disagreed with the court of
appeals' factual assumption that a regional plan was contem-
plated,2 accepting instead the Department's claim that the regional
studies conducted were only attempts to gain background informa-
tion to be used for regional development purposes. 5 Further, the
Court disagreed with the court of appeals' interpretation of NEPA
to require a comprehensive regional EIS if a regional plan was con-
templated. 6 The Court declared that NEPA "clearly states when an
impact statement is required."27 This requirement is at the time of

17. 96 S. Ct. at 2725.
18. 96 S. Ct. at 2726. The Department had prepared a national EIS known as the "Coal

Programmatic EIS" that proposed a new leasing program for the nation.
19. The North Central Power Study on potential for electric power development was

abandoned, and the Montana Wyoming Aqueducts Study on the best use of water resources
for coal development was suspended. The Northern Great Plains Resources Program, dealing
with environmental concerns, was in progress. 96 S. Ct. at 2724.

20. 96 S. Ct at 2726.
21. Id.
22. Id. at 2726-27.
23. Id. at 2727.
24. Id. at 2728.
25. Id.
26. Id.
27. Id.

19761
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a formal report or recommendation for major federal action. The
Court noted that the judiciary has no authority to change the lan-
guage of the statute as the court of appeals had done." Therefore,
the Court rejected the appellate court's four-part test for determin-
ing when an EIS was necessary prior to such formal recommenda-
tions or reports .2 In addition, several practical problems were fore-
seen as the result of using the four-part test, such as day to day
judicial involvement in the agency process and preparation of need-
less impact statements.'

Finally, the Court considered the plaintiffs' argument that a
comprehensive regional EIS was mandated on the coal projects in
the region because the projects were intimately related." The major-
ity noted the emphasis in NEPA on early consideration of environ-
mental factors in the decision-making process.2 Moreover, the
Court noted that a comprehensive regional EIS might be required
when several projects that would have a cumulative or synergistic
impact on the enviroment were pending before an agency.3 The
Court concluded, however, that an agency's initial decision to file a
comprehensive regional EIS on several projects should be left to the
discretion of that agency because they have the technical expertise
required to make the initial decision.34 Absent a showing of arbitrary
action the Court refused to override the Department's decision.
Plaintiffs contended that the Department's action was arbitrary in
this case because the Department had studied the region as a unit. 5

The Court rejected the argument, however, referring to their finding
that the Department's studies were merely educational tools to
guide the Department's decision-making on individual plans.3

1

Justice Marshall, in an opinion joined by Justice Brennan,
agreed with the majority's conclusion that no injunction was war-

28. Id. at 2729.
29. Id.
30. Id. Other concerns of the Court were that the test would leave the agencies uncer-

tain about their duties under NEPA, and that use of the test would invite litigation.
31. Id. at 2730. The majority stated that they could review this argument as a direct

attack on the agency's decision not to file a regional EIS because the Department had clearly
decided not to prepare a regional EIS. They could not consider the argument as an attack on
the sufficiency of the prepared individual EIS's, because no such EIS's were before the Court.

32. Id. at 2730.
33. Id.
34. Id. at 2731.
35. Id. at 2732.
36. Id.

[Vol. 8:524
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ranted in Kleppe.37 However, Justice Marshall argued that the ma-
jority had unnecessarily narrowed NEPA in their analysis of the
requirement for a comprehensive EIS. 8 Justice Marshall stated that
the majority had rendered the remedy to NEPA violations, enjoin-
ing development of a completed plan, largely inadequate. Remedies
for successful challenges to agency decisions late in the decision-
making process, after an actual proposal had been made, would be
wasteful and post hoc. 9 Moreover, Justice Marshall emphasized
that the analysis of an EIS early in the decision-making process is
the primary purpose of NEPA and thus the early analysis procedure
is required by law.4 0

For judicial enforcement of this procedural requirement of early
EIS preparation, Justice Marshall specifically sanctioned the court
of appeals' four-part test for determining if and when an EIS should
be required before a formal proposal for action has been made.4'
Justice Marshall also rejected the majority's contention that the
four-part test changed the clear statutory language of NEPA. In his
opinion, the statutory language of § 102(2)(C) is intentionally broad
and requires meaningful interpretation by the courts.2 Last, Justice
Marshall could not agree with the majority's conclusion that the
application of the four-part test would result in practical problems.
According to Justice Marshall the test itself was "stiff" and would
prevent waste rather than cause it by allowing remedies to EIS
violations prior to the completion of agency plans. 3

The major disagreement between the majority and dissent in
Kleppe was in their interpretation of § 102(2)(C) of NEPA. The
National Environmental Policy Act of 1969"4 was introduced and
passed as a legislative mandate that all federal agencies consider the
consequences of their actions on the environment. 5 The legislative
history of NEPA indicates that the statute was proposed because
environmental policy had been established by the government in
the past primarily through inaction. Also, agency decisions affecting
the environment continued to be "made in small but steady incre-

37. Id. at 2733.
38. Id.
39. Id.
40. Id. at 2734.
41. Id. at 2733.
42. Id. at 2735.
43. Id. at 2736.
44. 42 U.S.C. § 4321, et. seq. (1970).
45. S. REP. No. 91-296, 91st Cong., 1st Sess. 9 (1969).

5291976]
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ments which perpetuate rather than avoid the recognized mistakes
of previous decades.""6 NEPA contains primarily policies and goals
that are to be infused into the on-going activities and decisions of
the federal government. These policies and goals are characterized
as the substantive provisions of the statute. "Action-forcing" proce-
dures were subsequently added to the bill to insure agency coopera-
tion. 7 These procedures are the EIS preparation requirements of §
102(2)(C). To aid the federal government in policy making, the
statute also formed the Council on Environmental Quality (CEQ).
The CEQ has promulgated a number of advisory guidelines that are
now included in the Code of Federal Regulations § § 1500.0 to
1510.54. Specifically the CEQ in § 1500.6(a) urged comprehensive
EIS preparation when individual projects will have a cumulative
effect on the environment,49 and in § 1500.7(a) stressed preparation
of an EIS prior to the first significant stage of the agency decision-
making process.'

Because NEPA is generally a policy statement, federal courts
have had to interpret NEPA in determining several aspects of the
EIS requirement.5' The wording of NEPA has been declared broad."
The substantive portions5 3 of NEPA have been pronounced flexi-

46. Id. at 5.
47. 25 CONF. REP. ON NEPA, 115 CONG. REC. 40,416 (1969) (Senate).
48. 42 U.S.C. § 4342 (1970).
49. In 40 C.F.R. § 1500.6(a) (1976), the Council advised that:
The statutory clause "major Federal actions significantly affecting the quality of
the human environment" is to be construed by agencies with a view to overall,
cumulative impact of the action proposed, related Federal actions and projects in
the area, and further actions contemplated. Such actions may be localized in their
impact, but if there is potential that the environment may be significantly affected,
the statement is to be prepared. . . .In considering what constitutes any Federal
action significantly affecting the environment, agencies should bear in mind that
the effect of many Federal decisions about a project or complex of projects can be
individually limited but cumulatively considerable. . . .(emphasis added)

50. 40 C.F.R. § 1500.7(a) (1976).
51. E.g., Scherr v. Volpe, 466 F.2d 1027 (7th Cir. 1972) discussed what is "major"

federal action; Hanly v. Kleindienst, 471 F.2d 823 (2d Cir. 1972), cert. denied, 412 U.S. 908
(1972) discussed the "significantly affects the quality of the human environment" require-
ment.

52. Scientists' Institute for Public Information, Inc. v. Atomic Energy Comm'n, 481
F.2d 1079, 1091 (D.C. Cir. 1973) [hereinafter referred to as SIPI]; Calvert Cliffs' Coordinat-
ing Comm., Inc. v. United States Atomic Energy Comm'n, 449 F.2d 1109, 1112 (D.C. Cir.
1971).

53. Relevant substantive provisions of 42 U.S.C. § 4331(b) include statements that the
federal government shall improve and coordinate its plans to:

(1) fulfill the responsibilities of each generation as trustee of the environment
for succeeding generations;
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ble,54 whereas the procedural "action-forcing" portions have been
declared inflexible.55 In addition.to these broad interpretations of
the statutory language, NEPA cases have often involved questions
of the timing and scope of an EIS. The timing and scope of an EIS
are related questions because the problem is often when an EIS will
be required on what, either what area or what project or group of
projects. NEPA questions on timing and scope have been resolved
by consideration of the facts in each case. Also, the federal courts
have differed with one another in their analysis of the problems of
scope and timing." In fact, the same court will often differ in its
analysis of NEPA problems from one case to another.57

Federal courts have often been confronted with claims by envi-
ronmental groups that the scope of the EIS should be comprehen-
sive. In these cases, the courts have dealt primarily with proposed
comprehensive agency plans as opposed to groups of individual
plans. The federal courts have had no guidance from the Supreme
Court in the determination of the scope of an EIS. Despite the lack
of guidance and the varying facts of each case, certain factors have

(3) attain the widest range of beneficial uses of the environment without
degradation, risk to health or safety, or other undesirable and unintended conse-
quences;

(6) enhance the quality of renewable resources and approach the maximum
attainable recycling of depletable resources.

42 U.S.C. § 4332 directs agencies to
(A) utilize a systematic, interdisciplinary approach which will insure the inte-
grated use of the natural and social sciences and the environmental design arts in
planning and in decision-making which may have an impact on man's environ-
ment;

(E) recognize the worldwide and long range character of environmental problems
and .. .

(G) initiate and utilize ecological information in the planning and development
of resource-oriented projects; . . .

54. Calvert Cliffs' Coordinating Comm., Inc. v. United States Atomic Energy Comm'n,
449 F.2d 1109, 1112 (D.C. Cir. 1971).

55. Id.; SIPI, 481 F.2d at 1091.
56. Compare Indian Lookout Alliance v. Volpe, 484 F.2d 11 (8th Cir. 1973) with Conser-

vation Soc'y of S. Vermont, Inc. v. Secretary of Transportation, 508 F.2d 927 (2d Cir. 1974),
vacated, 423 U.S. 809 (1975).

57. Compare Trout Unlimited v. Morton, 509 F.2d 1276 (9th Cir. 1974) with Cady v.
Morton, 527 F.2d 786 (9th Cir. 1975).
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arisen as points of focus for the courts interpreting NEPA. Among
the factors often stressed are practical considerations"5 or the rela-
tionship of the projects and the scope of possible environmental
impact.59

In their determination that no comprehensive EIS was re-
quired, several federal courts have held that for practical reasons
segmented analysis of federal actions was necessary to comply with
NEPA1 0 These courts often construe NEPA so that only one level
of an EIS will be required, either individual or comprehensive.6 For
example, the need for flexibility in planning and the need for imme-
diate remedies to traffic problems was held in Indian Lookout Alli-
ance v. Volpe62 to mandate segmented analysis of an entire highway
project. In an urban redevelopment case, 3 the federal court did not
require a comprehensive EIS because of the lack of knowledge about
future development in the area. Furthermore, the federal courts
have used practical considerations to justify invoking an "independ-
ence" or "nexus" test to reject a claim for a comprehensive EIS by
finding that an individual EIS was sufficient under NEPA if a pro-
ject was independent of a whole system.64 These practical considera-
tions included the need for a logical subject of environmental analy-
sis for an EIS, the need to not over-burden the agency,65 the fact that
the projects were funded individually by Congress, and the finding
that one project's existence did not mandate development of the rest
of the system.67 Reliance by the federal courts on the agency's proce-

58. See notes 57-64 infra and accompanying text.
59. See notes 65-75 infra and accompanying text.
60. A few courts have also discussed and rejected the need for a comprehensive study

to be incorporated in an individual EIS. In two cases the Ninth Circuit declared that NEPA
did not require comprehensive studies to be made before an EIS could be sufficient. Jicarilla
Apache Tribe of Indians v. Morton, 471 F.2d 1275 (9th Cir. 1973); Environmental Defense
Fund, Inc. v. Armstrong, 487 F.2d 814 (9th Cir. 1973).

61. See generally, Coggins, Some Suggestions for Future Plaintiffs on Extending the
Scope of the National Environmental Policy Act, 24 KAsSAs L. REV. 307 (1976); Comment,
Planning Level and Program Impact Statements Under the National Environmental Policy
Act: A Definitional Approach, 23 U.C.L.A. REV. 124 (1975), and cases cited therein.

62. 484 F.2d 11 (8th Cir. 1973).
63. Citizens Against the Destruction of Napa v. Lynn, 391 F. Supp. 1188 (N.D. Cal.

1975).
64. Sierra Club v. Froehlke, 392 F. Supp. 130 (E.D. Miss. 1975); Sierra Club v. Calla-

way, 499 F.2d 982 (5th Cir. 1974); Sierra Club v. Stamm, 507 F.2d 788 (10th Cir. 1974); Trout
Unlimited v. Morton, 509 F.2d 1276 (9th Cir. 1974). These cases all involved dam systems.

65. Sierra Club v. Stamm, 507 F.2d 788, 791 (10th Cir. 1974).
66. Sierra Club v. Callaway, 499 F.2d 982, 989 (5th Cir. 1974).
67. Trout Unlimited v. Morton, 509 F.2d 1276, 1285 (9th Cir. 1974).

[Vol. 8:524
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dure in implementing their actions has also led to segmentation for
EIS purposes."

Comprehensive analysis has been required to comply with
NEPA, however, where the courts have found that the projects were
related, and therefore the resulting impact on the environment was
cumulative. For example, in one case69 the court noted that al-
though several agency projects were too insignificant alone to be the
subject of an individual EIS, together they mandated comprehen-
sive analysis. The magnitude of the entire group of projects' impact
on the environment was important in the court's decision. ' The
breadth and scope of several projects made possible by a lease also
required a comprehensive EIS in Cady v. Morton." This court em-
phasized the difference in the analysis of environmental impact in
an entire area as opposed to environmental analysis of only part of
the area." In Atchison, Topeka & Santa Fe Ry. Co. v. Callaway,7"
the district court held that if the independent actions were related
geographically or as logical parts of a chain of contemplated action,
a comprehensive EIS was required. The Atchison court stressed a
concern also voiced by other courts, i.e., that segmented environ-
mental analysis would allow agencies to defeat the intent of NEPA
to insure that all environmental effects of actions be considered."
Concern that development would proceed on a piecemeal basis,
without adequate consideration of overall environmental impact
and constituting irretrievable commitments of resources (including
money), motivated the court in Conservation Soc'y of S. Vermont,

68. Movement Against Destruction v. Volpe, 361 F. Supp. 1360 (D.C. Md. 1973). This
case involved a highway system.

69. Minnesota Public Interest Research Group v. Butz, 498 F.2d 1314 (8th Cir. 1974).
This case involved a group of logging projects.

70. Id. at 1321.
71. 527 F.2d 786 (9th Cir. 1975). This case also involved coal leases. Westmoreland

Resources obtained prospecting permits on the entire 30,876 acres and the Board of Indian
Affairs approved. Westmoreland then leased to four utility companies. The court spoke of
Westmoreland's interests as one entire project, id. at 794, which should not be segmented,
id. at 795. The fact situation in Cady differed from the facts in Kleppe in that one company
had obtained permits on the whole area. However, the court in Cady labelled several mining
leases as one project, unlike the Court in Kleppe.

72. Id. at 795. Other cases have recognized this distinction. See Natural Resources
Defense Council, Inc. v. Morton, 388 F. Supp. 829 (D.D.C. 1974), aff 'd mer., 527 F.2d 1386
(D.C. Cir. 1976), where a comprehensive EIS was prepared on an entire federal livestock
permit program. The defendants were required to prepare EIS's on a local basis also.

73. 382 F. Supp. 610 (D.D.C. 1974). This case involved a lock and dam system.
74. Id. at 621. In a case involving a nuclear detonation project the court also feared

segmentation of the project in order to justify not preparing a comprehensive EIS. People of
Enewetok v. Laird, 353 F. Supp. 811, 821 (D. Hi. 1973).

19761 533
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Inc. v. Secretary of Transportation75 to require a comprehensive
EIS on several interstate highway sections. No definite plan on the
entire project existed in that case.

A major case requiring comprehensive analysis of an overall
agency program was Scientists' Institute for Public Information,
Inc. v. Atomic Energy Comm'n (SIPI). 1 The court in SIPI held that
the Atomic Energy Commission's research plan to develop its Liq-
uid Metal Fast Breeder Reactor Program should be covered by a
comprehensive EIS. The agency argued that EIS on each reactor,
not the whole program, was required. The court stressed NEPA's
concern with overall and long-term effects of actions,77 the inten-
tional broadness of § 102(2)(C),75 and the need to consider environ-
mental factors at all stages of the decision-making process.79

Timing is also an element of the determination of the need for
a comprehensive EIS. The Supreme Court has discussed the ques-
tion of timing only once, 80 finding that the scope of an EIS was
sufficient at a general revenue hearing because the nature of the
action was to determine the carrier's need for a surcharge. Other
courts, in discussing the timing of an EIS, have emphasized NEPA's
intent that environmental effects be considered at all stages of the
decision-making process."' The need for the EIS to follow through
the agency review processes with the proposal is also important."
SIPI was also concerned with timing. The court there stated that
an EIS should be prepared as early as possible to insure considera-

75. 508 F.2d 927 (2d Cir. 1974), vacated, 423 U.S. 809 (1975). The Supreme Court and
the second circuit in Conservation Soc'y of S. Vermont, Inc. v. Secretary of Transportation,
531 F.2d 637 (2d Cir. 1976), reversed the case because Congress amended NEPA in 42 U.S.C.
§ 4332(2)(D) (1975). This provision allows a state official to prepare an EIS on federally
funded programs by grants to a state. Since under this statute the federal action related only
to a twenty mile strip of highway, there was no overall federal plan on the entire system.

76. 481 F.2d 1079 (D.C. Cir. 1973).
77. Id. at 1087.
78. Id. at 1088.
79. Id. at 1091.
80. Aberdeen & Rockfish R.R. Co. v. Students Challenging Regulatory Agency Proce-

dures (SCRAP), 822 U.S. 289 (1975). SCRAP claimed that the Interstate Commerce Commis-
sion's order terminating the investigation of the selective rate increases was federal major
action under NEPA requiring an EIS. Because this action was initiated by the applicant to
the agency, and not the agency itself, an EIS was not required by the Court until the agency
responded with its order terminating the general rate revenue proceeding. This was the first
time major federal action was proposed. Id. at 320-21.

81. SIPI, 481 F.2d at 1091.
82. Greene County Planning Board v. Federal Power Comm'n, 455 F.2d 412, 420 (2d

Cir. 1972); Calvert Cliffs' Coordinating Comm., Inc. v. United States Atomic Energy
Comm'n, 449 F.2d 1109, 1117 (D.C. Cir. 1971).

[Vol. 8:524
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tion of environmental concerns during the decision-making process,
but late enough to contain meaningful information." The court used
four factors to determine when an EIS should be prepared."

In reviewing the scope and timing of an EIS the courts must
examine either an agency's decision not to prepare an EIS or con-
sider the sufficiency of an EIS that was prepared by the agency. In
their determination of whether the agency's decision or action
should be upheld, the appropriate standard of review must be deter-
mined. Atlhough the decision of whether to prepare an EIS rests
initially with the agency, judicial scrutiny is allowed to insure that
the provisions of NEPA are being followed.5 In general, courts use
the standard in the Administrative Procedure Act" for reviewing an
agency's decision on whether or not an EIS is required. 7 This stan-
dard allows a court to overturn an agency decision if the court finds
that the agency had acted in an arbitrary or capricious manner, or
has abused its discretion. However, other courts, emphasizing the
substantive as well as the procedural aspects of NEPA, use a "rule
of reasonableness" test in determining if the agencies have complied
with NEPA. s5 Post hoc rationalizations are often viewed critically
by the courts. 9

As the cases discussed demonstrate, there are two major ap-
proaches to the question of whether a comprehensive EIS is required
by NEPA. A court may either find that the relationship of the
projects and resulting cumulative environmental impact necessitate
comprehensive EIS's or find that practical considerations necessi-
tate individual EIS's. This dichotomy is illustrated by the contrast-
ing opinions of the court of appeals and the Supreme Court in
Kleppe. The court of appeals emphasized the substantive provisions

83. SIPI, 481 F.3d at 1094.
84. Id. The court of appeals in Kleppe used these four factors to form their four-part

test. See note 12 supra.
85. SIPI, 481 F.2d at 1091; Greene County Planning Board v. Federal Power Comm'n,

455 F.2d 412, 423 (2d Cir. 1972); Calvert Cliffs' Coordinating Comm., Inc. v. United States
Atomic Energy Comm'n, 449 F.2d 1109, 1115 (D.C. Cir. 1970).

86. 5 U.S.C. § 706 (1970).
87. E.g., Sierra Club v. Froehlke, 392 F. Supp. 130 (E.D. Miss. 1975); Environmental

Defense Fund, Inc. v. Armstrong, 487 F.2d 814 (9th Cir. 1973); Hanly v. Kleindienst, 471 F.2d
823 (2d Cir. 1972), cert. denied, 412 U.S. 908 (1972).

88. Sierra Club v. Morton, 510 F.2d 813 (5th Cir. 1975); Minnesota Public Interest
Research Group v. Butz, 498 F.2d 1314 (8th Cir. 1974); Save Our Ten Acres v. Kreger, 472
F.2d 463 (5th Cir. 1973); Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d 1244 (10th
Cir. 1973); Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827 (D.C. Cir. 1972).

89. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 (1971); Atchison,
Topeka & Santa Fe Ry. Co. v. Callaway, 382 F. Supp. 610, 618 (D.D.C. 1974).

1976]



TEXAS TECH LAW REVIEW

of NEPA, its purpose, the CEQ Guidelines, the relationship of the
projects and environmental impact, and the likelihood of develop-
ment in the area. The Supreme Court, on the other hand, wascon-
cerned with practical problems, such as delay of the projects and
preparation of unnecessary EIS's, and with a strict construction of
the statutory language of the procedural section. The Supreme
Court did not even discuss the extent of pending and future coal
development in the area.

Both the court of appeals and the Supreme Court declared that
the legislative history and the statutory language of the act sup-
ported their viewpoints. 0 The legislative history, as Justice Mar-
shall pointed out in his dissent,' is as broad and inconclusive as the
statute itself is on the subject of what can be a "recommendation
or report on proposals for . . . major Federal actions." Concerning
the statutory language of NEPA, the majority in Kleppe stated that
the language of § 102(2)(C) is "precise. ' 92 However, the abundant
litigation on the meaning of the language in the section indicates
that the provision is vague and subject to varying interpretations. 3

The "common law of NEPA" 4 that has evolved since the act was
passed has been inconsistent on both the substantive and proce-
dural aspects of the statute.

Kleppe did differ from the majority of NEPA cases involving
several projects in that a claim was made for a comprehensive EIS
in the absence of a proposed comprehensive agency plan. However,
the question of whether "action" has been proposed under the stat-
ute should not be determined by an agency label. Agencies should
not be able to determine their duties under NEPA by a mere labell-
ing of their undertakings as a "study" or a "project." By allowing
federal agencies this discretion in defining their actions, rather than
determining action under the broad policy goals of NEPA, the ma-
jority unnecessarily narrowed the scope of NEPA.

The plaintiffs' principal contention in both courts was that
federal agencies should prepare a comprehensive EIS when a com-

90. The Supreme Court based its interpretation on the fact that throughout the legisla-
tive history the same words are used as are used in the statute: "recommendation or report
on proposals for legislation or other major Federal actions." Little information is given,
however, on how to define the quoted language. See 25 CONF. REP. ON NEPA, 115 CONG. REc.
(1969) (Senate).

91. 96 S. Ct. at 2735.
92. Id. at 2729.
93. See note 61 supra.
94. 96 S. Ct. at 2735.
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prehensive program should be underway, regardless of whether a
specific proposal had been made concerning the area. The plaintiffs'
argument was reasonable in light of NEPA's intent to protect the
environment, the statute's stress on consideration of environmental
problems during the planning stage and on long-range considera-
tions, and the CEQ Guidelines' emphasis on comprehensive plan-
ning. Considering the present energy crisis, the agency studies, and
several statements made by the Department,95 it is more than likely
that development in the region will be rapid and heavy. Clearly
development is or should be being planned on a regional level.

In discussing the plaintiffs' contention, the Supreme Court rec-
ognized that this might be a valid argument if the individual pro-
jects had cumulative impact. The Court, however, abdicated the
judicial role in the determination of when a comprehensive program
should be underway by referring the decision to agency discretion.
The Court noted that it would apply an "arbitrary" standard of
review to the agency decision. However, the Court virtually denied
that the agency's decision could be arbitrary absent a specific pro-
posal for a comprehensive regional plan by referring back to their
acceptance of the agency's label for their action. Although courts are
not experts on environmental matters, they must assume a role in
determining when the substantive as well as procedural sections of
NEPA have been violated. This determination can best be made if
the court uses a reasonableness standard rather than the arbitrary
standard, because a reasonableness standard allows the court to
more closely scrutinize agency action,96 and involves both the sub-
stantive and procedural provisions of NEPA. Several courts, such
as the court of appeals in Kleppe, are now providing judicial en-
forcement of these substantive policy provisions."

The court of appeals' four-part test was a desirable analysis of
the question of when a comprehensive EIS should be prepared if
comprehensive action is in fact underway.98 Rather than abdication
of the judicial role in comprehensive environmental planning, the
four-part test best effectuates the purpose of NEPA by determining
on the basis of several factors when an EIS is needed in the evolution

95. See Sierra Club v. Morton, 514 F.2d 856, 876-77 (D.C. Cir. 1975).
96. See generally, Negative NEPA: The Decision to File, 6 ENVIRONMENTAL L. 309

(1976).
97. E.g., Calvert Cliffs' Coordinating Comm., Inc. v. United States Atomic Energy

Comm'n, 449 F.2d 1109, 1115 (D.C. Cir. 1970).
98. See note 12 supra.
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of different levels of agency action. If this determination is made on
an individual project level and a comprehensive level, an EIS might
be required on both levels under this test. Much of the language of
the test came from the statute itself." Also, the test involved practi-
cal considerations, such as the amount of information available on
environmental effects, as well as environmental concerns. After
many vague and indefinite opinions on NEPA, such a test was re-
freshing because the test expressed the specific factors considered
by the court in its determination.

As some courts have discussed, '0 individual and comprehensive
EIS's consider different environmental questions. Agencies may not
be aware of the different problems involved until they prepare an
EIS on the various levels. In Kleppe, the Court noted that the De-
partment and others had conducted studies on the regional and
national level on strip mining, and Congress has been concerned
with the environmental effects of strip mining. Because of this
interest in the adverse effects of coal development the decision not
to prepare a regional EIS may not result in substantial harm to the
environment. However, even if the holding in Kleppe'0 will not
adversely affect the Northern Great Plains Region, the Court's nar-
rowing of NEPA will affect future litigation on the need for a com-
prehensive analysis of environmental effects of federal actions where
no comprehensive federal plan has been specifically proposed by an
agency. These unlabelled plans of an agency may require compre-
hensive analysis more urgently than do acknowledged comprehen-
sive plans.

M. Robin Smith

99. See note 16 supra.
100. See note 72 supra.
101. Kleppe v. Sierra Club, 96 S. Ct. 2718 (1976).
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